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434. 



JOHN LOWELL, Cikcuit Judge. 
Duties— recovery of, 381. 
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Patent — improvement m shoes, 112. 
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Paient — injunction — appeal from 
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rangement, 462. 
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lay, 455. 
Seamen's wages — minor, 282. 
Seamen's wages — shipping contracts, 

621. 
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(iii) 
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263. 
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MARCUS W. ACHESON, District Judgb, W. D. Penhbtlvania. 

Bankruptcy — trust — limitations, 912. Kemoval of cause — time of applica-i 

Execution— patent — machine, 217. tion, 289. 

Railroad — construction — injunction, Revenue laws — sale of tobacco, 903. 

767. Beamen's wages— verbal agreement, 

Railroad mortgage — roUiiig stock, 751. 

778. 

FOURTH CIRCUIT. 

MORRISON R. WAITB, Chiep Justice of the Suprême Court. 
HUGH L. BOND, Circuit Judge. 

Railroads— bondholders, 691. Trade-mark— infringement, 883. 

THOMAS J. MORRIS, District Jud3E, Maryland. 

Copyright— opéra — dedioation — or- Excessive fee in pension case ^ 
chestration — injunction, 441. amendatory act, 790. 

GEORGE W. BR00K8, District .Judge, E. D. North Carolina. 

ROBERT P. DICK, District Judge, W. D. North CAROLmA. 
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JAMES TV. LOCKE, District Judgb, S. D. Florida. 
Salvage^amount, 819. 

H. K. McCAY, District Judge, N. D. Georgia. 
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SIXTH CIRCUIT. 

STANLEY MATTHEWS, Assoctate Justice of thk Suprême Court. 

Patent— reissue— fly-trap— 237. Patent— spécification— claim, 260. 

JOHN BAXTER, Circuit Judge. 

Agent acting for self and principal, Infringement of patent — equity — 

141. jurisdiction, 703. 

Collector of customs— bouded mer- National bank — jurisdiction, 703. 

cfandlse, 905. Patent — action for damajçes for in- 

corporations — stockholcier's liability fringeraent, 397. 

— oreditor's biU, 353. Patent — reissue, 398. 

False affidavits — section 5438, Rev. Patent — reissue — multifariousness, 
St., 363. 400. 

Will— testatorappointing umpire, 696. 

JOHN WATSON BARR, District Judge, Kentuckt. 
HENRY B. BROWN, District Judge, E. D. Michioan. 
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Assignment for benefit of creditors, Railroad — bonds— mortgage— fort- 
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Donation to married persons, 581. 1T7. 
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BHre Insurance— InBurablo interest— Voluntary oonveyance to ehildren, 
estoppel, 707. 423. 
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GooDNOw ». Gbatson, Adm'r, etc. 

(Oireuit Court, N.D. Iowa,0. D. January Term, 1883.) 

1. Removal op tÎAUsE— Préjudice and LocAi..lNn.nBNCB Acr. 

Under the préjudice and local-influence act a party, to hâve the right of re- 
nioval,must be: a non-residentwhen the pétition for removal isfiled. So, where 
a party, having a right to remove a suit 5nto the fédéral court from a state 
court, fails to exercise that right, and subsequently removes into and becomes 
a citizen of the state where suit isbrought, the right of removal is defeated 
and terminated by the change of citizenship. 

2. Same— Administbatob Sdiîstitutbd as Paett. 

Where a nnn-resident, having a right to the removal of suit into the fédéral 
court, fails to exercise that right, and removea into the stat« ■where suit is 
brought and becomes a citizen thereof and there dies, his exécuter or admin- 
istrator substitutéd for him in the suit cannot reiuove it into the Céderai court. 

Motion to Eemand Cause to State Court. 

In August, 1876, this suit was brought in the circuit court of 
Webster county, lowa, by the présent complainant, then and now a 
citizen of New York, against Grâce H. Litchfield, a citizen of New 
York and Webster county, lowa, as co-defendant, to recover the 
amount of certain taxes paid by the lowa Homestead Company, an 
lowa corporation, upon realty situated in lowa, the title to which 
had been in dispute between the homestead company and Mrs. Litch- 
field, but which was finally adjudged to be the property of the latter. 
v.lS.no.l — 1 
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The homestead company claimed that it was entitled to recover back 
the Bums by it paid to discharge the taxes on the realty, as such pay- 
ment inured to the benefit of Mrs. Litchfield, and it assigned this 
claim and ail rights under it to E. E. Goodnow, who thereupon in- 
stituted this proceeding in equity, praying, among other things, that 
the amount advanced in;,JDayrqsnt of taxes should be declared an 
équitable lien on the realty. Jânuâry 19, 1877, Grâce H. Litch- 
field filed an answer to the merits of the bill, and on April 8, 1879, 
filed a pétition 'for -a removal of the cause lo. the United States 
court. No action was taken thereon in the state court, nor did 
Mrs. Litchfield file a transcript of the record in the fédéral court. 
June 29, 1880, Mrs. Litchfield filed an amendment to her answer 
iptthe stàte leourtj and Dp^cembef ' 14,; 1880, procured au ordeï?|É^- 
quiriiag complainânt to givè 'secùfity ïor" costs in' tte étate' ôdùrt. 
In October, 1881, Mrs. Litchfield died, and E. 0. Grayson, a citizen 
of lowa, was appointed her administrator, and on September 14, 
1882, he was substituted as défendant in place of Mrs. Litchfield, 
and on October 2, 1882, he filed a pétition for removal of the cause 
to this court, under clause 3 of section 639 of the Eevised Statutes, 
averring therdn that the âssignment of the cause of action by the 
homestead company to complainânt was colorable only, and that the 
company remained the real . pârty in interest. The state court ré- 
fused to grant the order of removal, and Grayson procured a tran- 
script of the 'record, and filed the same in this court, whereupon com- 
plainânt moved to remaiî4 tbe cause. 

M. D. O'Connell and Geo.:Grane,ioi complainânt. 

C. H. Gatch, for Grayson, administrator. 

Shiras, J. 1. The record shows that Grâce H. Litchfield never 
invoked the action of the state court upon the pétition for removal 
filed during her life-time. She simply filed it, and then ignored its 
existence. She took no steps to bring a transcript of the record into 
the United States court. She appearéd in the state court and asked 
and obtained leave to amend the pleadings, and also demanded se- 
curity for costa in that court. In other words, up to the time of her 
death, which was over two years after the date of the filing of the pé- 
tition for removal, she fully recognized the jurisdiction of the state 
court, without protest, and without invoking the action of the state 
court upon the pétition for reïnoval. The facts do not présent a case 
wherein a party having properly asked a removal, which is refused 
by the state court, then under protest continues to défend his righta 
in the state tribunal. 
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If Mrs. Litohfield had invoked tlie action of the state court, and 
upon its refusai to transfér the cause she had then endeavored to 
protect her rights in the state court, she would nOt hâve f orfeited her 
i;ight of removal. She would tten be within the protection of thé 
rule recognized in Bailroad Co. v. Koontz, 103 U. S. &. Under the 
facts, however, of this case, it must be hôld that Mrs. GDitchfield never 
perfected the removal of the cause, but, on the contrary, that she aban- 
doned her pétition for removal, and fuUy reeognized and stibmitted 
to the jurisdiotion of the state court. This is further evidenced by 
the fact that tbe administrator did not rely upon the pétition for 
removal filed by Mrs. Litehfield, but after his appointment hé filed a 
second and independent pétition. Under thèse circumstancea it is 
clear that the cause bas not been removed to this court by virtue of 
the pétition filed during the life-time of Mrs. Litehfield. 

2. Has this court obtained jurisdiction through the action of the ad- 
ministrator, who has filed a pétition asking a removal under clause 
3 of section 639 of the Eevised Statutes? The theory upon whioh 
this pétition proceeds is that the controversy, when the suit was 
commenced, was in fact between the lowa Homestead Company, a 
corporation organized under the laws of lowa, and Grâce H. Litehfield, 
a citizen of New York, the transfér and assignment of the cause ol 
action to E. K. Goodnow being colorable only; and that, as the real 
parties in interest were citizens of différent states, the cause was re- 
movable under clause 3 of section 639 of the Revised Statutes, at any 
time before the final trial, and that the death of Mrs. Litehfield and 
the substitution of her administrator did not defeat the right of re- 
moval, even if the administrator is a citizen of lowa. 

As presented by counsel, the question for détermination, therefore, 
résolves itself into the foUowing ; 

If A., a citizen ôf lowa, sues B., a citizen of New York, in a state court in 
lowa, for an amount in excess of $500, and B. joins issue therein, and the 
cause is continued over several terras, no application for a removal of the 
cause to the fédéral court having been made, and before trial B. dies, and 
thereupon C, a citizen of lowa, is appointed administrator of B.'s esLate, and 
is s.ubstituted as défendant in the cause, can C, as administrator, remoye 
the cause into the fédéral court, under clause 3 of section 639 î 

It is settled that under the act of 1789, when the right of removal 
is dépendent upon the citizenship of the parties, such diverse citizen- 
ship must exist at the time tbe suit was commenced. Ins. Co. v. 
Pechner, 95 U. S. 183. The Bame construction is applied when the 
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removal is souglit under the act of 1875. Kaeîser v. III. Cent. R. 
B. 2 McOrary, 187; [S. C. 6 Fbd. Eep. 1.] 

It is further settled that when a party to a suit pending in the 
United States court dies, and bis administrator or executor is sub- 
stituted for the décèdent, the suit does not abate, but the cause con- 
tinues; and that the juriadiction of the fédéral court,: having attached 
during the life-time of the décèdent, is not terminated or affected by 
the substitution of an administrator or executor who is a citizen of 
the state whereof the other litigants are citizens. Clark v. Mathew- 
son, 12 Pet. 164; Morgan y. Morgan, 2 Wheat. 290; Clark v. Dunn, 
8 Pet. 1. When, however, suits are instituted by or against admin- 
istratars or executors in the first instance, then jurisdiction and the 
right of removal is dépendent upon the citizenship of the person act- 
ing as administrator ôr executor, and not upon the citizenship of the 
décèdent, créditors, legatees, or other beneficiaries. Riel v. Houston, 
13 Wall. 66; Amory v. Amory, 96 D. S. 18(>. None of thèse authori- 
ties, however, exactly touch the question now before the court. As- 
suming that Orace H. Litchfield had the right of removal, she did not 
exercise it dùring her life-time. The juriediction of the United 
States court, theiêfore, did not attach to the case during her life- 
time. Did the right of removal posseesed by her, at the instant of 
her death pass to her administrator?. If the right of removal existed 
when, the suit was commenced, could sucb right be terminated bya 
change of résidence on part of Mrs. Litchfield or on part of her 
administrator? 

In the case of Relfe t. Rundle, 103 U. S. 222, a case was removed 
from the state court by a trustée of an insolvent insurance comr 
pany, who was substituted in the cause as the représentative of an 
insolvent and virtually extinct corporation, and it would seem as 
though the court placed the right of removal upon the citizenship of 
the trustée, who was substituted in the cause after its commence- 
ment ; but it is not made clear bçyond question that such was the 
view of the suprême court. If it be true that the suprême court did 
place the right of removal upon the fact that the trustée was a citi- 
zen of Missouri, then it would seem to follow that if he had been a 
citizen of Louisiana he could not hâve removed the cause, even though 
the corporation which he represented had been a citizen of Missouri, 
and hence could hâve removed the cause. This would, in principle, 
be décisive of the question now before the court, but the facts of that 
case show that the insolvent corporation was a citizen of Missouri; 
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and in the opinion this fact is stated as though it might hme weïght 
upon the question, and hence it is not clear that the suprême côuirt 
rested the right of remôval upon the sole faet of the citizènship of 
the trustée. 

On principle, the question, in my' judgment, résolves itself into the 
proposition whether Mrs. Litchfield could, after the cause had been 
commenced, hâve removed to and become a citizen of lôwa, and still 
retained the right of removal under the local-prejudice act. That 
act gave the right of removal to the party who was a non-resident oi 
the state wheréin the suit was pending, and seems to proceed upon 
the theory that, by reason of such non-residency, a préjudice or local 
influence may exist against the non-resident, which will prevent the 
non-resident from obtaining justice in the local court. If, then, a 
non-resident, after being sued in the state court, before trial removes 
to and becomes a citizen of the state wherein the litigation is pend- 
ing, bas not the fundamental reàson, upon which removals are per- 
mitted under this act, ceased to exist, and does it not follo-w that the 
right of removal has ceased to exist? In my judgment, the party 
asking a removal under the act of 1867 must be a non-rèsident 
when the pétition for removal is filed; and hence, if Mrs. Litchfield 
during her life-time had removed to lowa, such change of citizènship 
would hâve defeated or terminated the right of removal. If the ju- 
risdiction of the United States court had attaohed, and then she had 
removed to lowa, such change of citizènship would not hâve affected 
the jurisdiction that had already attached. 

If then, Mrs. Litchfield, by removing to lowa, would hâve termi- 
nated the right of removal, should not the same resuit follow if the 
party who is substituted for her, and succeeds to her rights, is aoiti- 
zenof lowa? Viewing the question in the light of the position tajcen 
by counsel for the administrator,— t. e., that the administrator suc- 
ceeds to, and stands exactly in the place of, the décèdent, — it still 
seems to me that when the adjninistrator asks to remove the cause, 
the court must consider the question in the light of the facts as they 
now exist, and that in this view, as already stated, it must be hcld 
that the party to the suit had removed from New York to lowa, and 
that it makes no différence whether such removal took place during 
the life-time of Mrs. Litchfield, or after her death, by substituting in 
her place a citizen of lowa. The fact in either case would be the 
jSame, to-wit, that the application for removal is made by one who 
lis a citizen of lowa, and, being such, a removal cannot be had at bis 
jinstance under the act of 1867, as the right, under that act, is re- 
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Btrieted to non-residents. If, however, the question is to be deter- 
mined by the citizenship of the parties to the record at the time the 
administrator beeame a party to the record, which position i3 sus- 
tained by our view of the ruling in Belfe v. Rundle, supra, and also 
by tûe case of Burdick v, Peterson, 2 MoCrary, 135, [S. C. 6 Fed- 
Eep. 480,] the same resuit follows, as the administrator was then a 
citizen of lowa, and hence could not remove the cause under the act 
of 1867. Under either view, Grayson did not possess the right of 
removal under the act of 1867 at any time, and hence the cause 
could not be removed to this court under that act. ïhe motion to 
remand must therefore be sustained. 



ToMPKixs r. LiTTLE EooK & Ft. s. Ry. and othera. 

{Circuit Court, E. D. Arkanta». Oclober Term, 1882.) 

Btatb Loan— In Aid op Railkoad. 

The act of the législature of Arkansas, providing for a loan of the tionds of 
the State to railroad companies, construed, and hdd (1) to créa te a statutory 
mortgage on the roads, and their income and revenues, to secure the payment of 
the State bonds by the companiea accepting the loan; (2) that such lien took 
efEect from the date of the award of the loan, by the board of railroad commis- 
sioners, to the company applying for the same ; (3) that the duty of the gov- 
emor to issue the bonds, af ter the award of the loan, was ministerial ; (4) that 
ail persons were bound to take notice of the lien reserved by the act, and when 
It accrued ; (5) that the lien reserved to secure the payment of the bonds is 
primarily a security for those holding the bonds ; (6) that as between the state 
and the company receiving the bonds, the company was the principal debtor 
and bound to pay the bonds, or furnish the state means for that purpose ; and 
if the bonds are void as obligations against the state, the company which re- 
ceived and negotiated them as genuine is bound to pay them to bonaflde hold- 
ers, and the latter may enforce the lien reserved by the act to secure this resuit. 

DeBTOB AMD CbBDITOR — LlBN BY CONTBACT — BnPOKCEMENT. 

Where a créditer acquires the right bycontract to seize and sell the property 
of his debtor, or sequester its income and revenues to pay tho latter's debt, 
such contract necessarily imports and créâtes a lien on the property, which 
may be enforoed by any lawful holder of the debt. 
"Ikcomb AND Revenues" of a Raelboad Company. 

"Income and revenues" of a railroad company are ail the income and rev- 
enues of the company, and necessarily embrace the " earnings " of its road. 

MoBTaAGBS POE FCTUBB ADVANCBS. 

It is a well-settled n:le that where the mortgagee has the option to make the 
advancea or not, eaoh advance is as upon a new mortgage ; but where the mort- 
i^agee is bound to make the advances, the lien relates back to the date of the 
bOftgage, and is superior to any subséquent lien or conveyanco. 
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5. JNESOTIABLE PAPEE. 

The paj'ee of negotiaïle paper who transféra it for value thereby smartmtles 
the genuineness of the paper, aud Ihe trùth of every rewtal on ita face maierial 
to its validity and value. : . 

In Eguity. 

On the twenty-first of Jùly,' 1868, the général assembly of the stite 
of Arkansas pagse^ari act td aid in the conBtyactibn of railroads by 
a loan of the state's crédit. 

The provisions ofthe act upon w^ijcb.the matériel Çtuestions in the 
case arise are as folio ws : 

" Section 1. Forthefurposepfsecuringsuch linesof ràîlroad intWsstateas 
tlie interests of the people mây f rom time. to time require, the faith ançl crédit 
of the State of Arlsansas are hereby irrevocably pledged, and the proper author- 
ities of the state Will and shair issue to éach railxoad coœpany or corporation, 
wMch shall become entitled thereto, the bonds of this state, in thesupot 
$1,000 each; payable in 30 years frppi the date thereof, with coupons thereto 
attached for the payment of iuterest on the same in the city of New York, 
semi-annually, at 7 per cent, per annum, in thè sùm of , $15,000 in bonds for 
each mile of railroad which bas not received a railroad land grant from the 
United States, and $10,000 in bonds for èàch mile of railroad which has re- 
ceived a land grant from the United States, on account of which such bonds 
shall be due and issuable as provided." : , 

"Sec. 2. The board of- railroad commissioners are hereiby authorized and re- 
quired to receive the application for tlie loan of . state crédit herein provided 
for, and to designate the roads entitled to the samé." ' 

" Sec. 7. The législature shall, froni time to time, impose upon each railroad 
Company, to which bonds shall haVe been issued, a tax equaltothe amount of 
thé annual interest upon such bonds thèn outstanding and unpaid, which tax 
œay be paid in money or in the past-due coupons of the state at par, and, 
after the expiration of flve years from the completion of said road, the légis- 
lature shall impose an additional spécial tax of 2J per cent, per annum upon 
tne whole amount of state aid grànted to such company, payable in money or 
in the bonds and coupons of the state at par; and, if in money, the sàme shall 
be invested by the treasurer of the state in the bonds of the state, at their cur- 
rent market value. The taxation in this section provided to continue until 
-the amount of bonds iSsued to such company, with the interest thereon, shall 
bave been paid by said company as, herein specifled, in which case the said 
road shall be entitled to a discharge from ail claims or liens on the part ôf the 
state: provided, that nothing herein cOntained shall be so construed as to de- 
prive any company, securing the loan of the bonds of the state herein pro- 
vided for, frohi paying the whole amount due from such company to the state, 
at any time, in the bonds of the state loaned in aid of railroads, or the coupons 
thereon, or in money. 

"Sec. 8. In case any company shall fail to pay the taxes imposed by the 
preeeding section at the time the same become due, and for 60 days thereafter, 
it shall be the duty of the treasurer ôf the state, by writ of séquestration, to 
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seize and take possession of the income and revenues of said conpîiny until 
the amount of said defaults sliall be fully paid up and satisfied, with coÉts of 
séquestration, after which said treasurer shall release the f urtlier revenues of 
said Company to its propèr offlcers." 

"Sec. 12. At tlie next gênerai élection to be holden under the provisions of 
section 3 of article 15 of the constitution of this state, the proper offlcers having 
charge of such élection shall upon a poil, as in other cases, take and receive 
the ballots of the electors qualifled to vote for offlcers at such élection for and 
against this act, in compliance wlth section 6 of article 10 of the constitution,— 
such ballot to contain the vs^ords, 'For Kailroads,' or 'Against. Railroads;' and 
if it appear that a majority so voting hâve voted ' For Railroads,' this act 
shall immediately become operative and hâve full force, and ail laws hereto- 
fore passed for ioaning the crédit of this state in aid of railroads shall cease 
and be void; but if a majority shall be found to hâve voted 'Against Rail- 
roads,' this act shall be void and of no effect." 

The élection mentioned in section 12 was held on the third of No- 
vember, 1868, and a large majority of the votes cast were "for rail- 
roads." The gênerai assembly which passed this act adjourned on 
the twenty-third of July, 1868, to meet oi;i the seventeenth of Novem- 
ber, 1868, and it did meet at that time, and did not adjourn sine die 
until the tenth day of April, 1869. 

Another act on the same subjeet was passed, and went into effect 
on the tenth day of April, 1869, the material portions of which are 
set out in the opinion. State aid was awarded to the défendant, the 
Little Eock & Pt. Smith Railroad Company, to the amount of $1,500,- 
000, and bonds to the amount of $1,000,000 issued. After the bonds 
had been issued to and negotiated by the railroad company, the su- 
prême court of the state, in 1877, decided they were unconstitutional 
and void, upon the ground that the act of July 21, 1868, was not in 
force when the élection waa held, in pursuance of the twelfth section of 
the act, to take the sensé of the people at the ballot-box on the ques- 
tion of Ioaning the crédit of the state, as rcquired by section 6 of 
article 10 of the constitution. The reasoning by which this resuit 
was reaehed was as foUows : The constitution provided that "no pub- 
lie act shall take effect or be in force until 90 days from the expira- 
tion of the session at which the same is passed, unless it is otherwise 
provided in the act;" and the court held that the adjournmentof the 
gênerai assembly on the twenty -third of July, to meet the seventeenth 
of November next, was not an "expiration of the session" within the 
meaning of tbis clause of the constitution, and that the provison in 
the act itself for holding an élection under it did not sufïiciently évince 
the législative intent that it should be in force and effect for that pur- 
pose, and that an act could only be made to take effect before the 
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lapse of 90 days from the expiration of the session "by an express 
déclaration in the act itself," which this act did net contain. 

The défendant, the Little Eock & Fort Smith Eailiray, dérives title 
to the railroad through the f oreclosure of a mortgage executed by thé 
xsSb-oaà corapany on the twenty-second of December, 1869. 

The award of state aid was made to the railroad Company on the 
twenty-eighth of April, 1869, and the first issue of bonds thereunder 
was on the twenty-ûfth of Maroh, 1870, and the last on the twenty- 
third of February, 1873. 

The plaintiff, a holder of state aid bonds issued to the railroad Com- 
pany, ûled his bill, alleging that.the acts of thé législature under 
which the bonds were issued, résérved and created a statutory mort- 
gage on the road, and an équitable lien on its incomiB and revenues, 
to secure the payment of the stia,liô. bonds, issued to and liegotiàted 
by the company, and prayed for the énforcement of such lien in his 
favor. To this bill the railwaj/ company demurred, The foll6wiii|; 
are the only grounds of demurrer much relied upôn or necèssary to 
be noticed : 

(1) That the act of 186b was not in force wlien the élection waa held under 
it, and that the consent of the people to the loan not having been given àt an 
élection held in pursUance of law, the act of 1868 and thé bonds issued theie- '- 
under are unconstitutional and void. (2) ïhat no lien in favor Oï the state , 
or of any holder of the bonds is created or reserved by the act in question. 
(3) That the lien created by the mortgage deed under which the défendant, 
the r?À\way company, claims title, is superior and prier to the lien, if any, rc:- 
served and created in favor of the state or the holders of the state bouda 
under the act ôf 1868. 

John McClure and John R. Dos Passas, for plaintiff. 

C. W. Huntington, for défendant, Little Eock & Ft. Smith Eail- 
way. 

Caldwell, J. We are confronted at the threshold of this case 
with the question, whether the acts of the législature, under which 
the bonds were issued to the railroad company, created a statutory 
mortgage or lien upon the railroad, or an équitable lien or charge on 
its earnings and income, to secure the payment of the principal and 
interest of the state bonds. 

Before discussing the provisions of tùe act relating to this question, 
it will be well to hâve an accurate understanding of the relation the 
state and company sustained to each other in the matter of the 
bonds. It was contemplated that the company would sell the bonds 
to raise money to build its road. They were loane^ by the state to 
the company for that purpose. They were accommodation paper. 
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and, as between the state and tho company, the company was the 
principal debtor and the state only a su,rety. 

The company was bound to save the state harmless by paying the 
inteiest on the state bonds as it fell due, and the principal of the 
bonds at maturity, or provide the state with funds for that purpose. 
It was not npoessary that this obligation of the company should be 
expressed; the law would imply it from the transaction itself. And 
if the loan was to constitute a debt at large against the company, 
without lien or security, there was no occasion for the act to bave 
said more than that the bonds wero loaned to the company for its 
accommodation. From such a contract the law would imply an ob- 
ligation on the coppany to provide funds to pay the bonds. If more 
was said, it was probably said for a purpose, and with a view to secure 
performance of this duty on the part of the company. 

In determining the question under considération, the acts of 1868 
and 1869 are to be construed together as one act, and considered in 
ail their parts. By the terms of the act of 1869, the company was 
to provide the state with funds to pay the semi-anhual interest on 
the state bonds three months before it fell due, and after five years 
was to pay 2|- per cent, on the principal of the bonds annually, to 
raise a sinking fund with whioh the bonds might be anticipated, or 
liquidated îit maturity. 

The interest onthe bonds fell due on the first day of October and 
April in each year. The treasurer of state was rèquired to maké réq- 
uisition on the company for funds to pay the October interest on or 
before the first day of the preceding June, and a. réquisition to pay 
the April interest on or before the first day of the preceding Decem- 
ber, and the company was to make payment within 30 days from the 
date of the réquisitions, respectively, and if payment was not made 
within that time sequesti-ation of the income and revenues of the 
company was to follow. It wàs not contemplated that the state 
should at any time pay the interest on thèse bonds out of her gênerai 
revenues, and hence fhe provision giving the state power to sequester 
tbe income and revenues of the coûipany to provide funds to pay the 
interest 30 days in advance of the timë it féll due. 

The stipulations and provisions of the acts constitute a contract 
between the state and the company, and that contract, like ail con- 
tracts, is the law by which the parties to it are bound and are to be 
governed. Ordinarily,' the législative expression of the sovereign will 
binds ail the citizens, whéîrher they degire to bé bound thereby or not. 
Thèse acts are to be viewed in the double aspect of public ' statutea 
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and of a contract. Bat* the contract is in ùd sënBé uniîstteral. The 
Company was not boùnd to "borrow the state bonds ; the loan was tend- 
ered on certain terms and conditions, and \çhen it applied for and 
accepted the bonds, it voluntarily assented to be bound by the pro- 
visions of the acts, whieh at once constituted a contract between the 
Company and the state. By the terms of this contract, if the Com- 
pany did not pay the interest on the state bonds as stipulated, it 
authorized the treasurer of state, "by writ of séquestration, to seize 
and take possession of the income and revenues of said company un- 
til the amount of said default be fuUy-paid up and satisfied, with 
costs of séquestration, after which said treasurer shall return the fur- 
ther revenues of said company to its officers." Such seizure and sé- 
questration might be repeated frbm time to time as often as the com- 
pany made default. The "claims and liens on the part of the state" 
were not to be discharged until "the bonds issued to such company, 
and the interest thereon," had been fally paid. Section 7. There is 
nothing mysterious or doubtful in the meaning of "séquestration" 
and "-writ of séquestration," as used in the acts. The word is hère 
used in its usual sensé, and means "to seize or take possession of 
the property belonging to anbther, and hold it till the profits hâve 
paid the demand for which Jt was taken." Worcest. 

This is precisely what the company agreed the state might do with 
its property if it failed at any time to furnish the state with the 
funds to pay the interest a,nd principal of the state bonds accord- 
ing to the terms of its contract. Where a creditor acquires the right 
by conti*àct tô seize and sell the property of his debtor, or sequester 
the incomes and revenues of the saine, to pay the latter's debt, such 
right, in equity, necessarily importa and cfeates a lien. Jones, Mortg. 
§ 162. 

A creditor at large possesses no such right,i and cannot seize and 
sell the property of his debtôr or sequester its income. 

The terms "tax" and "taxation" are notosed in the act in the sensé 
of a tax that is to be assessed and levied for the support of the state 
or any of its subdivisions. A tax, in the légal signification of the 
term, has to be levied on ail |)rôperty "by a uniform rule," not only 
as to the rate, but in the mode of its asseBsment^ Article 10, § 2, 
Const.; Fktcher V.Oliver, 25 Aik,*295. 

Clearly, this word as used in the act bas no référence to a tax in 
its strict légal signification. Th« sensé in which a word is used in 
any given case is to be determined by the context. 
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Among the meanings of the word "tax" are "a réquisition; a de- 
mand; a burden," (Woreest.;) and it is hère used in the sensé of a 
charge or burden, for which the state may make a réquisition in the 
prescribed mode. 

It is obvious, therefore, that what is said by the suprême court in 
Haine v. Levée Com'rs, 19 Wall. 655, that "taxes not assessed are 
not liens, and that the obligation to assess taxes is not a lien on the 
property on which they ought to be assesaed," bas no application to 
the case at bar. The taxes there spoken of are taxes, in the légal ac- 
ceptation of the word, levied ou the. property of ail the citizens alike 
to support the government or discharge a common burden. 

It i&arguedthat theright to tax or charge the "railroad company," 
and sequester its "income and revenues," did not give an équitable 
lien on the road itself ior the income and revenues derived there- 
from. The company was created to build and operate a ra(ilroad. 
Under its charter it could lawfully conduçt no other business. From 
what source, then, was it expected .to dérive its income and revenues ? 
Obviously from the opération of its road. How coqld the state se- 
quester the income and revenues of the company without sequester- 
ing the income and revenues derived from the opération of its road; 
and how could the income revenues derived from that source be seques- 
tered unless the state or her représentatives had possession of the 
road? ^ ,; . , 

In Ketvhum v. St. Louis, 101 U. S. 306, the suprême court q.uotes 
approvingly wha.t was said by the chancellor in Legard y, Hodges: 
"I take, the doctrine to be true that when parties corne to an agree- 
ment as to .the produce oflands,thç'lapd itself wîU be affected by 
the agreement." Taking ail .the provisions of thèse acts into view, 
the implication is irrésistible that it was the intention of the parties 
to fix a charge or lien on the railroad, or its earnings, or both, for 
the whole debt. , Tliis intentjpn seems too obvipus for serious ques- 
tion, and the court will giye effect td, that intention. , > 

In Ketchum v. St. Louis, sîçpra, the court ap.proved the language 
used.in. another English case, where I^ord Justice Tubneb said: 

" There can,I think,be no doubt tljat it.wqs intended by thèse agreem en ts 
to create a charge upon the property of the company ; but it is ,aaid on thepart 
of the officiai liquidàtor that this intention, was not well carried into effect. I 
apprehend, however, that where thi^cOùrt is satisfied thàt it was intended to 
create a charge, and that the parties who intended to create ît had the power 
to do so, it will give effect to the intéiiiion, notwithstanding any mistake 
which may hâve occurred in the attempt to effect it." •- •■ 
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But in the case at bar tlie intention of' thé parties to croate a lien 
on the road, and its income and revenues, is inot left to implication or 
interprétation. It is expressed in terma. The seventh section of the 
actdeclares: 

" The taxation in tins section provided to continue until the amouiit of 
bonds issued to sueh company, with tlie interest thereon, shall liave been paid 
by said company as hereiu specifled, in wliich ca.3e the said road sball be en- 
titled to a discharge from ail claims or liens on the part of the state." 

When "shall the Baià. road beentitled toa diseharge from ail claims 
OT liens on the part of the state?" The answer given in the very 
language of the act is, when "the amount of bonds issued to such 
company, with the interest thereon, shall hâve been paid by said com- 
pany as herein specified." If the state htid no "lien" on the "road," 
why make provision for disoharging it ? 

' Again, the act (section 5, Act 1869) provides that, ■when the com- 
pany ha* paid the debt, the treaeurer of the state shall "withdraw 
said receiver from the managem'ent of its affaira." 

"Affairs" is à word of large import, and a receiver having the man- 
agement of the^ affairs of a râilroad company must necessarily hâve 
the control and management of its road. 

' ' The receiver hère spoken of was to bedesîgûated by the treasurer 
of the state, and to give suchibOhd ashe required, and wâsremovable 
at his pleasure, thus in effect making him an agent of the state. 

Any discussion of this question would seem to be unnecessîary, in 
View of the décision of the suprême court of the United' 'States in 
Ketchum \. St. Louis, 101 U. S. 306; S. C. i Dill. 78, underthetitle 
oî Ketchum r. Pacific R. Co. In that Case the act ' authorizîôd' the 
county to loan its bonds to the râilroad company, aùd^ prôvidéd- that 
the fund commissionèr ôî the road, an' offi&er th«rétofôre ciféatedj by ' 
law to recéive'the éamings and inèome of the' road, tO seoiiré the 
state from liability on ifs bonds befoi-é that time loaned to the cord- 
pahy/ ehôuld pay into the cOiinty treàsury, ■ out of the ^earnin^s of 
the road, à specified suin to :pay the'iriteresta,nd principal of the 
bonds which the county might iôaii to the éômpany. ThiBiaet w'ds 
passed in 1865, and the same^ear the cotinty agrèed withthb coni- 
pany tcf issue the bonds. < But this ë,g!?eemént waS ûbt oamed out 
and no bonds were issued under it until 18T5. 'For a périod of ÎO 
yeârs this agreement lay dOifmant. lû the taeaïi time; in 1868/ the 
office of fund eommissiônèf WBS abolishfed. Ketchum t. PàX;ifie R. 
R. i Dill. S-S, 86. This was the- cbndîtiôn ôf àffairfe"^h6itt- the 
company execiitedone or more mortgages on its road,' On^ of -thefee 
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morigages was exeeutecl wxiyears aftef the date of the agreement be- 
tween the couDty aind thé.company, for the loanofits bonds, and 
four years before they were, issued, and three years after the ofBce of 
fund eommissioner had been abolished, and the company had corne 
into the full enjqyment of its eaminga and income. And on this state 
of facts the court held that the équitable lien of the county for the 
bonds loaned had relation backto the date of the agreement for the 
loan, and was superior and paràmount to that of the mortgage. This 
conclusion was reaehed upon thé ground "that ail parties claiming 
under mortgages executed after the acoeptançe of the act of 1865, 
are chargeable with notice, of the appropriation of the earnings made 
by that act;" that this appropriation of the earnings constituted an 
équitable lien; and that "with that lien the property itself was charge- 
able by whomsoever it, or the funds acoruing therefrom, are or may 
be held." It is futile to say that there is a distinction between a 
pledge or appropriation of the "earnings of the road," as in the 
Ketchum Case, and the "income and revenues of the company," as in 
the case at bar. The "income and revenues" of a railroad company 
are oW the income and revenues of the company, and, necessarily, 
embrace the "earnings" of its road.; , 

Undoûbtedly it would bave been compétent for the législature to 
hâve loaned the state bonds to the railroad co^ipames on their cor- 
porate crédit; alone. But sHch action, on so extended a scale, would 
bave been without précèdent in the history of the country, and would 
praotioally bave amounted to a donation of the bonds to the com- 
panies receiving them. It is part of the public history of the state, 
a.nd' the records of this «ourt disclose the fact, that insolvency was 
the f até of every company which borrowed state bonds, and that not 
one of them now possesses any corporata property, and some of them, 
probably, not even a corporate existence. One did not hâve to 
be endowed with prescience to foresee such résulta. The commonest 
understanding could.not fail to see they were possible, and even prob- 
able. To suppose the législature did not Sipprehend thèse results, or 
that, apprëhending them, it made no provision to protect the state 
from loss, in such a contingency, is to impute to that body a want of 
common understanding, or a flagrant disregard of the plainest dic- 
tâtes of dutyl: Noither of thèse imputations is well founded. 

Was thi^ lien prier in point of time and superior to the mortgage 
under whic)i the défendant claimsr? The award qt state aid was mad& 
on the twenty-eighth of April, 1.860, ^nd the mortgage, under which 
défendants daim, was executed December 22, 1869, and reeorded 
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February 7, 1870. The first issue 6f stàte bonds foithe oompaiay 
was on the twenty-fiftbiday of March, 1870; and tke last on the 
twenty-firstday of February, 1873, 

Thermies applicable tomortgages for future advanoes furûish thé 
correct solution to this question. One of thèse rules now iirmly 
established is that where the mortgagee bas the option to m&ke the 
advànces or not, each advance is as upon a new mortgagè; but 
where the mortgagee is bound to make tbe advances, the lien telatés 
back to the date of the mortgagte,, and is superior to any subséquent 
lien or conveyance. Ackerman y. Hunsueker, 21 Hun, (N. Y.).58; 
Brinkmeyer v. Broivneller, 5& Inà. 487; S. 0. 4 Cent. Law J. 370; 
Bissell V. Gowdy, 31 Gonù. 47; Sv C. S Amer. Law Eèg. {N. B,} 
79; Nelson \. lowa Eastern B. Co. 8 Amer. By. Rep. 82 , 1 JoneS| 
Mortg. §§ 370, 373, 378. 

When^ then, did the state beeome bound to issue îts bonds tô the 
railroad Company? The ftot is very eKï)licit on this point. After 
presoribing the mode in which application for state aid shall be mtldej 
the fourth section déclares that if the "board of railroad commissiotti 
ers shall consent to approve' and grànt such application, then and 
thereafter the said railroad company or corporation shall be entitled 
to, and hâve a right to ask for, demand, ànd reôeive the bonds of thié 
étate hereinbefore declared to be pledged and granted, upon: complyr 
ing with and fulfiUing the terms and conditions hereiriaftfer set forth." 

And the next isection enaota "tliat any railroad company! bf; corpo- 
ration which shall bave aoqUirâd the right to demand and reeeive 
state aid, by virtue of the officiai certificate'in the preceding sfection 
specified, and claiming an issue of bonds in its behalf , shall first ûlô 
in the office of secfetary of state th» foUowing papers." , Hère fol- 
lows an enumeration of tbe papers to be filed, and which only eould 
be filed after the award hadbeen made. 

And wben thèse papers, are filed the sixth- section déclares ''that 
thereupon the governor, or tbe persou fiUing . fpt thô time being the 
executive office, shall issue to the président of said Qoînpaïiy ihe 
bonds of the state of Arkansasi bearing the seal of the state* attegted 
by.the secretary of state, p-s provided in section 1 hereof, upon the 
oompletion and préparation for the iron rails of each succeediijg liÇ 
miles or more, until the;^tire Une or Unes of road of s^id railroad 
corporation shall be completed." And, by tbe terms of the. first mo- 
tion Of the aety "the faith and crédit oi the state ofArkansas is 
tiereby irreyocably pledged, and the proper authoritie& of the sta.t^ 
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wîll and sliall issue to each railroad company or corporation, whîch 
shall become entitled thereto, the bonds" ot tbe state. 

Tbese provisions of the act are conolusive upon tbis question. 
Under them tbe moment the award was made by the commissioners 
it amounted to a concluded and irrévocable contract on the part of 
the state to issue the bonds of the state to the company upon its 
filing the required vouchers, The award was made on the applica- 
tion of the company, by the board of railroad commissioners, who 
alone had the power and authority to award the aid. When, as in 
this. case, the application of the company asked an award of aid for 
the whole line of the compaiSy's road, and it was awarded, their 
powers and duties, so far fùrth as rélated to that road, were at aji 
end. ■ The procesa did not hâve to be repeated upon the completion 
of every 10 miles of road. The act did not contemplate the issue of 
any bonds at the timé the aid was awarded; they were to be issued, 
the firstinstallment, when 10 miles of the road had beeuiconstructed, 
and a like installment upon the completion of each 10 miles there- 
after. 

What the company was required to do after the award of the aid; 
and before it received the bonds from the governor, was to file cer- 
tain papers and vouchers which could only be filed after the award. 
There was no further contract to be made between the company and 
the state. And upon filing the requisite vouchers it was made the 
duty of the governor to issue and dèliver to the company the bonds 
of the state, according to the terms of the award. No discrétion was 
vested in the governor. His power and duty to issue the botids waa 
found in the award of the commissioners, and not in any new con- 
tract. There was no convention between him and the company. He 
had nO power to enter into any contract with the company, After 
the company had qualiôed itself to receive the bonds, his duty was 
merely ministerial, and was enjoined upon him in the most peremp- 
tory terms by the sixth section of the act. A ministerial act is well 
defined to be "one which a person performs in a given state of facts 
in a prescribed manner, in obédience to the mandate of légal author- 
ity, without regard to or the exercise of his own judgment upon the 
propriety of the act being done." Floumoy v. City of Jeffersonville, 

17 Ind. 169. The duties devolved upon the governor fall exactly 
within this définition. 

The proceeds of the bonds were to be used in building the roads, 
and by the third section of the; act it was made the duty of the board 
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oif raiiroad commissioners to inspect the roads and eee that the state 
aid was being applied in the manner requiredby the actj and if any 
road was not so applying it the board was required to indicatè that 
faet to the governor, whose daty it then was to suspend the further 
issue of bonds to such company until the next meeting of the législa- 
ture, when the facts were to be reported to that body for its-bonsider- 
ation. This provision shows, quite eonclusively, that the board had 
no power to revoke or suspend an award of aid once- made, and that 
the governor not only had no power to refuse, at his discrétion, to issue 
bonds after the award of 'aid, but that he could not, on his own mo- 
tion, suspend the issue of bonds for the misuse of the bonds previ- 
ously issued. The act embodied a polioy, oarefuUy matured by the 
législature, for developing the resources of the state, by prOmbting the 
construction of important lines of raiiroad by the loan of ibë stâte's 
crédit, and it was contemplated that it should receive the sanction 
of the people of the state at the ballot-box. , ' - 

It would be singular indeed if, after such a measure had received 
the sanction of the législature and the approval of the people at the 
ballot-box, the act had put it in the power of a single officer of the 
state to defeat both the législative and the popular will at his discré- 
tion. A careful rèading of the act gives évidence of a settled inten- 
tion on the part of the législature not to invest the governor with any 
discrétion in the premises. 

The amount for which the state might aoquire a lien, under the 
award, was fixed and definite; it was for the sum of $10,000 per 
mile for 150 miles. 

The validity of a mortgage or lien, for advances to be made to the 
mortgagor, was never doubted merely because it contained no cove- 
nant making it obligatory on the mortgagor to apply for and receive 
the maximum sum agreed to be advanced, by the mortgagee. Whether 
the company might hâve declined to file the requisite papers and take 
the bonds, after applying for and receiving the award, is an imma- 
terial question. The essential question is, whether, by the award of 
the commisioners, the company had in its power to eompel the state 
to make the loan ; or, in other words, whether the company could, 
without further negotiations with the state, make it the légal duty of 
the igovernor to issue the bonds. It not only could do this, but it 
actually did do it. It does not, therefore, affeot the validity of such 
a lien or mortgage, or in any manner impair its efficacy as against 
subséquent incumbrances, that the mortgagor is required to show in 
v.l5,no.l— 2 
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Bome proper mode,, before he receiyes each installiUeui, thàt hé hàs 
complied with the conditions, of the mortgage that eûtitles Mm thereto ; 
as, for instance, that ail prior installments hâve been expended in 
the mode agreed upon; or, as in, the case at bar, that 10 additional 
miles of railroad hâve been,graded and put in readiness for the iron 
rails. , 

Whenever the mortgagee is bound to make the advanoes upon 
compliance with those and like conditions on the part of the mort- 
gagor, the mortgage créâtes a binding con tract between the mort- 
gagor and the mortgagee, and a valid lien, as of its date, for ail 
advances which are made in eonformity to its provisions; and sub- 
séquent mortgagees, and those claiming under themi, are bound to 
regard such a mortgage as a valid lien for the utmost amount that 
the mortgagor has a right to demand shall be advanced to him under 
it. If less is advanced it is theirgood fortune. If the full sum is 
advanced they cannot complain. They had notice and took the 
risk. 

It was implied, in the application of the company for staie aid, that 
it was qualified and entitled to receiye the same, and would produce 
the requisite vouehers and papèra to authorize the governor to issue 
the bonds, and that it wôuld apply the proceeds of the bonds as re- 
quired by the act. The moment the award was made, on the appli- 
cation of the company, every requirement of the statute, relating to 
the issue of the bonds, assumed the shape of a statutory contract, 
binding alike upon the Bta,te and the company, and no third party 
will be heard to complain that the state and the company complied 
strictly with their express and impEed obligations to each other. 

In Ketchum v. St, Loxds, supra, the lien was an équitable one, 
created by a statute, which antedated the création of the debt 10 
years; but when the debt was created by the issue of the bonds, it 
Uad relation back to the date of the oontraot under the statute author- 
izing their issue, and eut out ail interv^ning liens, So familiar is 
this principle that it was not even adverted to in the opinion of the 
court, and it is only by référence to the facts, as givenin the opinion, 
(pages 310, 311,) that ;we discpver that it wâs applied in that case. 

Thèse were publie acts,apd ail persons are bound to take notice 
of any lien, charge, or sequrity reseryôd to thé state by them. Mem- 
pkis é L. R. li. Çq. y, State, 37 Ark. 642; Ketchum v. St. Louis, 
supra. , ,,; 1 

It is alleged in the, bill, and admitted by the demurrer, that the 
promoters, owners, and offieers of the défendant company, at its cre- 
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atioû and organization, •were the etook and bond holders of the old 
Company, and that the défendant acquired the property with the full 
notice, in fact, of the whole transaction between the latter oompany 
and' the State, and took it, therefore, charged with ail theequities and 
liens in fav<>r of the state or the holders of thfc state bonds, to which 
it was Bubject in the hands of the old company. The award of state 
aid was made, and the acts of 1868 and 186^ wore both in force be- 
fore the exécution of the mortgage under whioh the défendant claims. 

The state issued the bonds ànd delivered them to the company, in 
accordance with the statutory contract, to an amount aggregating 
$1,000,000. Thèse bonds were put upon the market and sold by the 
company for money, which was nsed to build its road as contem- 
plated by the act. Afterwards, and in 1877, the suprême court of 
the state dècided that the provisions of the act of 1868, providing for 
holding an élection to take the- sensé of the people on the question of 
loaïiing thé crédit of the state as therein provided, were not in force 
when the élection was held, and that the consent of the people to such 
loan not having been "expressed through the ballot-box," as required 
by section 6, art. 10, of the constitution; at, an élection held in pur- 
suance of law, thë bonde were void and imposed no obligation upon 
the state. State v. lÂttle Rock, M. B. é T; Ry. Co. 31 Ark. 701. 

Assbming, but not deciding, that the ruling of tho suprême court 
of thè state, in the case last cited, is a sound exposition of the law, or 
that, whether so or not, it is binding upon this court, we will proceed 
to inquire, in the îight of thât décision, into the relative rights and 
obligations of the holders of the state bonds and the ràilroad eoto- 
panies. The holders ôf the bonds were not before the court in that 
case, and thé question of their rights, and the effeot of tae decisiom 
upon the dtatutory lien, for the payment of the bonds, was not dè- 
cided; The court, at the conclusion of the opinion in that case, are 
careîul to say: "The question of lien upon the road, and its effects, 
ueed not be considered." 

Wiî ate sparèd the necessity ci extended discussion, or, indeed, of 
âny discussion at ail, of the remaining questions ip, this case. They 
bave ail been digcided by the suprême court of the United States in 
Ràilroad Cos. \.Schutte, 103 U. S. 118. 

The îBiat« of Floridà, like the state of Arkansas, adopted the policy 
of âîding îri the- construction of l'ailroads within the state by loanihg 
litâ negotiable bonds to raillroad oompanies. In the Florida case, as 
in tiié^ciiée at bar, tho ràilroad oompamos werô^ pay the interest 
and the principal of the state bonds according to their terms, and 
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performance of thîs obligation was secured by statutory liens on the 
roads. After the bonds had been issued and negotiated by the com- 
panies receiving them, the suprême court of that state decided they 
were unconstitutional and void, and imposed no obligation on the 
state; but the court also decided that this did not relieve the railroad 
companies from their obligations to pay the bonds, and that the 
statutory lien was good, and could be enforced against the company 
by the bona fide hoiders of the state bonds. State v. Florida Cent. R. 
Co. 15 Fia. 690; Trustées of Impr. Fund v. Jacksonville, P. é M, B. 
Co. 16 Fia. 708. 

Subsequently, a suit brought by the hoiders of state bonds against 
the railroad companies, to compel payment of the bonds and foreolose 
the statutory lien created to secure the payment, came before the su- 
prême court of the United States, (Railroad Cos. v. Schutte, supra,) 
and that court held that thé bona fide hoiders of the state bonds 
eould recover the amount of the same from the railroad companies 
•which negotiated them, and were.entitled to hâve enforced in their 
f avor the statutory lien given for their security. Bqfore quoting from 
the opinion of; the court, attention will be called to the only particu- 
lars in which the faets in that case, vary from the case at bar. 

(1) In the Florida case the act provided that the railroad companies 
should exécute to the state their non-negotiablc; bonds, payable to 
the state at the same time and place and for like amounts as the state 
bonds. Thèse bonds were secured by a statutory lien, and were exe- 
cuted in pursuance of the- act requiring the issue of the state bonds, 
and were given by the companies in çxchange for the bonds of the 
state. : When the companies paid their bonds to the state, the state 
was to apply the money to the payment of her bonds issued and 
loaned to the companies. In that case, as in this, the object of the 
statutory lien was to compel the companies to provide the state with 
funds to pay thé principal and interest of her bonds, loaned to the 
companies, as the same fell due. 

It is not ,oontended that the exécution by the company of thèse non- 
negotiable bonds, payable to the state, can either.add to or diminish 
the effeét ofthë statutory, mortgage, or the rights of; the; polders of 
the state bonds thereunder. i . , . ■. \ 

. (2) The bonds in that oase were not payable to the companies to 
which they were issued^ but to "bearer," and t.bey didnot disçlose, 
on their fàce,,uîidear what.act or for what purpose they were, issued, 
but the governor put an ©ttraoffioial certificate on them to this ef- 

fect; :■■■■,:; , ■ , ■ 
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" ThiS bond is one of a séries, issued in aid of the Jacksonville, Pènsacola cS; 
Mobile Railrqad Company, to tlie extent of $16,000 par mile upon completed 
road ; the state of Florida holding the first-mortgage bonds of said railroad 
Company for a lilîe amount, as further security to the holder hereof." 

In the case at bar the bonds are payable to "the Little Eock & 
Fort Smith Railroad Company, or bearer," andthey eontainon their 
face this récital: 

" Issued in pursuance of an aot of the gênera} assembly of the state of Ar- 
kansas, approved July 21, 1868, entitled ' An act to aid in the construction 
of railroads,' the said act having been submitted to and duly ratified by the 
peopie of the state at the gênerai élection held November 3, 1868." 

In the Florida case the suprême court said (page 139) that "thecer- 
tificate of the govemor, as to the security held by the state, is, in lé- 
gal effect, the certificate of the company itself, and is équivalent to 
ah engagement on the part of the company that the bond, so far as 
the security is concerned, is' the valid obligatioû of the state. The 
case is clearly within the reason of the rule wshich makes eyery in- 
dorser of commercial paper the guarantor of the genuineiiess of : the 
instrument he indorses. We canjOîSt doubt that, under th«se circum- 
stances, the company is estopped, so far as itsown liabilities are con- 
cerned, from denyiiig the validity of the bonds. Having negotiated 
them on the faith of such a oertificata, the eoinpany must be held to 
bave agreed, as part of its own contract, whatever that was, that the 
bonds were obligatory." Thèse observations of the court are appli- 
cable to the case at bar. If the récitals in the bonds in the onei case, 
and the goverQor'B certificate iuithe other, are contrasted, the supe- 
rior force and strength of the former, for the purpose of oresating an 
estoppel against the company, çannot escape attention. 
, By negollîiiating bonds payable to itself with this récital, the Com- 
pany must be held. to hâve represiented that.they were issued under 
a yalid apt of the gênerai assembly, »nd that the proposition, con- 
tained in the act to loan. the «redit of tbestatetp the railroad com- 
panips bad "been submitted ;to and duly ratified by the.people of 
the state." The récital, jn, légal effect, makes theaçt a *part of.the 
bond, The extract from the opinion of.;tbe suprême court., on this 
point is an, answer to the., argument of the lea,rned cou^sel for the 
défendant jthat the purchasers of the bonds badnofight tp rely on 
the .re<!ital8 they oontajined, as against the company, and that the 
latter was not estopped to deny theiç truth. • ;,; ,. ,, , 

The authorities cited by counsel to support bis contention are, th« 
Camiliar ones that neither the state nor any other public corporation 
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îs bound by fâlse récitals as to the existence of its power to issue 
negotiable bonds. The soundness of that plroposition is net questioned. 
Undoubtedly, as pespects the power of a public corporation to issue 
bonds, récitals in the bonds themselves cannot operate by way of 
estoppel as the équivalent of a statute conferring the power. 

But this principle bas no application to the case at bar. This is 
not a suit against the state. It is a suit against the payée and trans- 
ferrer of state bonds, cqntaining récitals which, if true, made the 
bonds what they purported on their face to be, légal and binding 
obligations of the state. 

And the ruie is that the payée of negotiable paper, who transfers 
it l'or value, thereby gnaranties the genuineness of the paper, and the 
truth of every récital on its face material to itsvalidity and value. 
Byles, Bills, [157;] 2 Pars. Notes & Bills, 39. 

The railroad compainy had the power to negotiate the state bonds, 
and to ineur ail the obligations implied by that act. It received 
them for that purpose, and is as completely estopped to deny the 
truth of ita représentations, made by récitals in the bonds, as a 
natural person would be undér like eircumstances. The récitals do 
not bind the state, but, asbetWeen the eompany and those who pur- 
chased the bonds fromit, they do bind the eompany. The distinc- 
tion hère adverted to is so well understood that in the Florida case 
it went without the saying. 

Every purchaser of a bond from the railroad eompany had the 
right, therefore, to assume that thèse récitals, which the eompany in- 
dorsed ïts true by putting the bonds On the market, were true in 
fact. And, as between the purchaser of the bond and the railroad 
eompany, the former was not required to look or inquire f nrther. 

The purchaser, by référence to the act referred" to in the récital in 
the bonds, would see that while the bond was the bond of the state, 
the debt was in fact the debt of the railroad eompany, which was 
bound to provide the state with funds to pay it, and that the payment 
of this debt was secured by a statutory lien on the railroad, and its in- 
come and eamiikgs. And knowing thèse facts, the purchaser would 
also know that, if for any reason the state declined to pay the bonds, 
he woulâ be entitled to be subrogated to the rights of the state, 
under the statutory lien, to secure payment of the debt represented 
by the bonds. This is no new doctrine. It is founded on principles 
of reason and justice, as old as èquity jurisprudence itself. Mr. 
Sheldon, in his work on Subrogation, sayS: 
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"The broad doctrine lias also lieen .of ten' asserted that equity will regard 
security, givenby a principal debtor to his surety, tliough merely for the sure- 
ty's iudemnity, as a trust created for the payment of the debt, and will see 
that it is appîied for that pùrpose, by substituting, if necessary, thé creditor 
to its beneflt." Section 163. " The security for the debt, in whosesoever hands 
it may be, is treated as a fund held in trust for the payment of the debt; if it 
is in the hands of the creditor, the isurety, lipon paying the debt, will bfe sub- 
rogiited to it for indemnity ; if it is in the hands pf a surety, the creditor may 
resort to it to secure the payment of his demand." Section 155. 

The authorities cited by the learned author support the text. 
In Rice's Appeal, 79 Pa. St. 206, the court says : 

" The principle is well settled that where a surety, or a persou standing in 
the position of a surety, for the payment of a debtj receives security for his 
indemnity, and to diseharge such ihdebtedness, the principal creditor is in 
equity entitled to the beneflt ofthat security, and it makes no différence that 
the principal creditor did not know of t^is at the time, or giye crédit on the 
faithofit." / [ 

The case of Handv. S. <è C. B. B. 12 S. C. 314, •was in Bôme ,of its 
f eatures not unlike the case at bar, and the court said : "A provision >: 
for the payment of the bonds is primarily a security for those hold- 
ing the bonds. It is always so in equity' and atlawwhen its forma 
permit." 

There is, howevér, no occasion to invoke the doctrine of subrogation, ; 
The very object of the statutory mortgage was to seéure the payment . 
of the state bonds by the eompany. In the Ploridacasê the suprôme 
court say: "In our opinion there is no occasion for applying hère 
the doctrines of subrogation, beeause in :unmistakablô language the 
statute bas made the mortgage of thecompany security for the pay- 
ment of the obligations of the'state." By ,the provisions of the seventh 
section of the àet of 18^8,; the road was not to be diseharged f rom the 
claim or liens on the part of the state ûntil "theamountof bonds is- 
sued to such eompany, with theinterest thereon, shall hâve been paid 
by said eompany." The eompany was to pay.the bonds, and'the stat- 
utory mortgage was taken to secure that result, and stands as a se- 
curity for that purpose to every bondholder. 

It is contended that if the provision of the actof 1868 in relation 
to the issue of the state bonds ia void,the one in relation to the stat-. 
utory lien is void àlso. This waa the contention beforeiitheç^prème 
court in the Plorida case, and was thus answered by the, $ourt : "It 
is contended, how^ver, that as the provision pf the act in respect tO; 
the exécution iand exchange of the state bonds is unconstitutipnal,- 
tlie one in relation to Jihq statutory lien on the property of:*the cpm-; 
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pany is void also, and must fall. We do not so understand the law. 
Undoubtedly a constitutional part of a statute may be so conuected 
with that which is unconstitutioaal as to make it impossible, if the 
unconstitutional part is stricken out, to give effect to what, taking the 
whole together, appears to hâve been the législative will. In sueh a 
case the whole statute is void; but in this, as in every other statutory 
construction, ail dépends upon the intention of the législature, as 
shown by the général scope of the law. To our minds it is clear, in 
the présent case, that the object of the législature was not to create 
a debt which the state was expected to pay, but to aid the conipany 
in borrowing.money upon the crédit of the state. As between the 
state and the company the debt for the money borrowed was to be the 
debt of the company. If the state paid its bonds from its own funds, 
the mortgage could be enforcedto compel the company to make the 
state good for ail such paymen'ts. If the state did not pay, then 
the creditors had their own recourse upon the mortgage. The state 
crédit, so far as the state and the oomipàny were concerned, was only 
to aid the company in borrowing money on its own bonds. In any 
event, the company was to be bound for the payment of the entire 
debt when it matured, and its property was to be given as security. 
IJnder thèse circumstances, it seems to us that the unconstitutional 
part of the statute may be stricken out, and the obligation of the com- 
pany, including its statutory mortgage in favor of the state bond- 
holders, left in full force. The striking out is not necessarily by 
erasing words, but it may be by disregarding the unconstitutional 
provision, and reading the statute as if that provision was not there. 
Thèse bonds, as state obligations, were void, but as against the com- 
pany, which had actually put them out, they were good." This judg- 
ment of the suprême court, in a case on ail fours with the case at bar, 
concludes the question. And see Johnson v. Griswold, 2 Mo. Ct. 
App. 150. 

A single question remaîns. The act of 1869 was repealed oy the 
act of May 29, 1874. This repeal does not affect the rights of the 
parties to this suit. AU contraets made under the act, or of which it 
constituted a part, and the rights acquired by such contraets, are un- 
afifected by the repeal. The obligations of the railroad company to 
the holders of the state bonds, and the rights acquired by the latter, 
whatever they may hâve been, under and by virtue of that act, re- 
main to be enforced the same as if no repeal had taken place. It 
this were otherwise, the act of 1868 would still remain, which con- 
tains ail the essential provisions embraced in the act of 1S69. 
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It is believed the conclusion reached is in accordance wîth well- 
Bettled principles o£ law, and the autEority of adjudged cases binding 
on this court; and it unquestionably is in harmony with the plainest 
princîpîes of justice. The company borrowed thèse bonds and put 
them in circulation upon a distinct engagement that it would pfo- 
vide the funds to pay them, and it gave its assent to the statutory 
lien on its road to secure this resuit. It sold them to innocent par- 
ties for monéy to build its road. It bas received ail the benefits that 
'were expected to accrue to it under the contract, and the road and 
its earnings remain bound for the performance of the contract by 
the company. There is no principle upon which this obligation can 
be avoided, either by the company or subséquent purchasers with 
nonce of the equities of the state bondholders. It woald be a xe- 
proach to the law if there was. 

The demnrrer to the bill is overrolod. 

McCbaby, J., concurs. 



Tbâvkb and others v. Tbibou. 

Bamb V, Bbooes and others. 

{Circuit Court, D. Oregon. Februaiy 12, 1888.) 

DiTTsrow op Donation betwebn Settibk and Wifi!. 

Tb« division of a donation to a married man, under section 4 of the (ftonatlon 
act of September 27, 1850, (9 8t. 497,) between the settler and his wife, is com- 
mitted by the act to the discrétion of the surveyor gênerai, and in contempla- 
tion of law is raàde when the.settler proves to the satisfaction of said offlcer 
that he bas complied with the provisions of the act, and the latter issues the 
ceriificate containing the facts constituting auch compliance, and specifying 
the portion of the donation set apart to the husband and that to the wife, as 
provided in section 7 of said act; and no valid objection thereto is fouhdby 
the commissioner of the gênerai land-offlce, which is shown by the subséquent 
issue of a patent tbereon. 

Suit for Partition — Statut» op Limitations. 

The wife of a married settler, under section 4 of the donation act, died after 

. final proof by the settler of compliance with the act, and before the issue of the 
patent. Hdd, (1) that the half of the donation to which she was or would bave 
been entitled, was thereupon granted, by the act, to her surviving husband and 
children in equal parts as the direct donees of the United States; and (2) the 
Btatute of limitations did not commence to run against the right of the beirs of 
said husband to maintain a suit against his vendees of certain distinct portions 
thereof, for a partition of their interests in said half of said donation, until tlw 
same was formally and flnally divided by the surveyor gênerai as aforesaid. 
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Suii for ^^arfition. ; - . ' 

■George S. Durham and H. Y. Thompson, for plaintiffs. 

W..F. TrOnble and Benton KiUin,toic défendants. 

Deadtj J,.. Thèse cases wére both heard and submitted on the 
plea of the :statute of limitations to the bill, and -will. be considered 
together. : The plaintiffs George W. Traver and Emma S., liis wife, 
are eitizens :of the stafce of California, and George A. Graham and 
Ida M.,.'hi8iwife,i are eitizens of the state of Ohio. They bring thèse 
suits for th& partition of lots 5 and 6, in block 254, of the city of Port- 
land.. The bills were filed on October 16, 1879, and allège that the 
défendant George F. Tribou is theo-wnerof anundivided one-fifth of the 
W.'^'Of'Baid'lotB, and the défendants Amasa Brooks, John E. Brooks, 
âfidJalia A;^ Brooks are the'owneraofa similarfifthQf theE.|-thereof, 
and that the plaintiffs George W. and Emma S. Trater and Ida M. 
Graham are the owners of the: remaining four-fifths of both lots, in 
the following proportions: the first of the undivided 82-125 and the 
last two of 9-125 each. The pleas allège thàt the défendants and 
those under whom they claim hâve been in the open, actual, and ad- 
verse possession of their respective portions of the promises, as the 
exclusive owners thereof , for more thah 20 years before the commence- 
ment of thèse suitg. Thè pleas are accompaniôd by answers. . Dis- 
regarding the averments of the pleadings, which are mère conclu- 
sions of law, the adtâitted' and material facts of the case, as they 
appear therefrom, ar^ thèse : 

On June 25, 1850, Daniel H. Lôwnsdale, Stephen Goffln, and W. W. ChaJ>- 
man weré itï the joint occupation of that portion of the public domain upon 
which the city of Portland was then partially laid out and has since been 
built, without any other right thereto than the possession under the laws of 
the proyisipnal goverument, when Lôwnsdale released and quitclaiined to 
Chapman certain blocks or parcels therein, including block 254, with a cove- 
nant of warranty against ail persons, the United Statra excepted, and another, 
that if liownsdale should thereafter acquire title tO the premises from the 
Fnited States, he would convey the same to Chapman ; and the défendants 
and those under whom they claim hâve occupied said lots as the ownera 
thereof under said deed to Ghapmaii and successive conveyancea thereunder 
ever sincé. 

On July 6, 1850, Lôwnsdale married Nancy Gillihan, a widow with two 
children, namely, William T. and Isabella E. Gillihan. 

On March 11, 1852, Lôwnsdale flled his notification in the office of thê sur- 
veyor gênerai upon a certain portion of said public domain, including block 
254. as a Settler thereon, under the act of September 27, 1850, (9 St. 497,) 
commonly called the donation act; and on April 8, 1852, he flled in said ofBce 
his own afBdavit and those of two witnesses, showing his marriage to Nancy 
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as aforesaid ; that he was a qualified settler iinder said donation act ; and that 
the settlement and cultivât) on of the premises required by the act werecom- 
menced by him on September 22, 1848, and continued to that date; where- 
upon, as it is averred in the pleas.thesurveyor génial set apart theeast half 
of said tract to Lownsdale, and the west haÙ, including block 254, to bis wife 
Nancy; and that on September 29, 1853, Lownsdale made his final proof to 
the satisfaction of the surveyor gênerai of four years' résidence on and culti- 
vation of the land dcscribed in liis notification, and of his compliance with 
the donation act, so as to entitle him and his wife Nancy to a patent there-, 
for. 

On April 15, 1854, Nancy diôd, leaving her husband and fotir children, 
namely, Millard O. and Ruth A. Lownsdale, and William T. and Isabella E. 
Gillilian, aforesaid; and on January 17, 1860, Lownsdale purchased the inter- 
est of said Isabella E. in the donation of her mother, and on February 14,. 
1860, conveyed an undivided two-flfths of the same to Hannah M. Smith. 

On October 17, 1860, a patent certiflcate was duly issued for the donation, 
wherein the east half thereof was designated as the part inuring to Lowns- 
dale, and the west half as the part inuring to his wife Nancy. 

On May 4, 1862, Lownsdale died, leaving James P. 0. and Mary, his chil- 
dren by a former wife and the plaintifif, Emma S. ïraver, and Ida M. Squires, 
the children of Sarah Squires, a deceased daughter by said former wife, and 
Millard 0. and Ruth A., his children by Nancy; and on June 6, 1865, a patent 
was issued by the United States for the donation to the heirs of Lownsdale 
and his wife — ^the east half to the heirs of the former, and the west half to 
those of the latter. 

On April 28, 1864, William T. Gillihan brought a suit in the state circuit 
court for the partition of the west half of the donation, in whioh the other 
children of Nancy, and the heirs of Lownsdale, together with many other per- 
sons claiming divers blocks and lots therein as the vendees of Lownsdale, were 
made défendants, including W. W. Chapman, the défendant Tribou, and the 
immédiate grantor of the défendant Amasa Brooks, from whom his co-de- 
fendants, John E. and Julia A. Brooks, bave long sinee — Novembei" 22, 
1877 — derived whatever interest they bave or claim in the premises; that on 
May 22, 1865, said court decided that Lownsdale, as the survivor of Nancy 
and the grantee of her child, Isabella E., was the owner, in his life-time, of an 
undivided two-flfths of the west half of said donation, and that said William 
T., Millard 0., and Ruth A., as the children of Nancy, were then each the 
owners of an undivided one-fifth of said half; that on Angust 12, 1865, 
said court set apart and allotted to said three children, in severalty, certain 
portions thereof, and the remainder to the heirs, vendees, or claimants under 
Lownsdale according to their respective interests, without determining what 
they were; and because said partition was unequal, it was further adjudged 
that the children of Nancy should be paid the sum of $39,156.02, to be appor- 
tioned among the several parcels of land set apart to the heirs, vendees, or 
claimants under Lownsdale, as aforesaid — the same to be a lien thereon; that 
S355.90 of said sum was so apportioned npon said lots 5 and 6; and that there- 
after the défendants Tribou and Amasa Brooks paid said owelty. 
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On February 23, 1869, James P. 0. purchased the undivî^ed two-fifths of 
one-flfth of the west half of the donation from Hannah M, Smith, it being 
the same two-fifths she had purchased from Lownsdale in his iife-time; and 
afterwards and before the commencement of thèse suits, ail the heirs of 
Lownsdale, except the plaintifPs Emma S. and Ida M., conveyed their iuteiests 
in the piemises to the plaintiff George W. Traver. 

Since September 29, 1849, under the laws of Oregon, an adverse 
possession of 20 years was sufficient to bar an action by the owner 
for the possession, until the passage of the act of October 17, 1878, 
(Sess. Laws, 21,) which limited the time to 10 years ; but in ail 
cases where a cause of action had then accrued, and tliis period had 
expiréd or would expire within one year from tho passage of the act, 
an action might be brought within sueh year. 

Thèse suits were brought on the last day of the year followmg the 
passage of the act of October 17, 1878, and if they were not barred 
by lapse of time at the date of such passage — if 20 years had not 
then elapsed since the plaintifîs' right of suit accrued — it is admitted 
they were brought within the time allowed by law. 

But upon the letter of the statute it appears that even if the right 
of suit was barred at the date of its passage, it was thereby revived 
and extended one year therefrom. But I do not understand that the 
plaintiffs rest their right to sue upon this ground, and the cases will 
therefore be considered upon the assumption that if on October 17, 
1878, the periôd of 20 years had elapsed from the time the right of 
suit accrued, the suits are barred. 

In the considération of purely équitable rights and titles a court of 
equity is not governed by the statute çf limitations. But thèse suits 
are brought upon the légal title of the plaintiffs, and in the détermi- 
nation of them the limitation applicable to an action at law thereon 
will be followed. Hall v. Russell, 3 Sawy. 514; Manning v. Hayden, 
5 Sawy. 379. 

When, then, did the plaintilïs' right of suit accrue and whea did 
the statute of limitations commence to run against it? Manifestly 
the cause of suit must hâve accrued whenever the plaintiffs, or those 
under whom they claim, were entitled to the possession of the prom- 
ises, and to maintain a suit fôr partition against any person who 
owned an undivided interest therein ; and under the facts as to the 
possession of the défendants and those under whom they claim, the 
statute commenced to run against such right as soon as it accrued. 

The plaintiffs eontend that the right of suit accrued upon the giv- 
ing of the decree in the partition suit in 1865, under which they claim 
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to dérive title; that the légal opération 6f the partition wàs to effect 
an exchange of distinct p'arcels of land between the hoirs of Lowns- 
dale and the children of Nancy ; and that the former took as pur- 
chasers from said children and not by descent from their ancestor, 
and therefore the statute of limitations had not run on October 17, 
1878. 

Àt most, the heirs of Lownsdale could only hâve received three- 
fifths of block 254 from the children of Nancy by this exchange, for 
that was ail they ever had in it. But I am still satisfied with the 
ruling upon this point in Fieldsfv. Squires, 1 Deady, 891, In that 
case I held that this partition divided the land between "the children 
of Nancy on the one hand and the heirs and vendees of Lownsdale 
on the other, according to the respective interests of the latter, with- 
out attempting to détermine what they were, giving to the children 
in land and owelty what was deemed the équivalent of three-fîf fchs of 
the promises, and to the heirs and vendees in land charged with the 
payment of this owelty what was deemed équivalent to two-fifths of 
the same. To the same effect see Davenport v. Lamb, 13 Wall. 428. 
The portions or parcels then ascertained and set apart in severalty 
to the children of Nancy Were in contemplation of law the very three- 
fifths which they took from the United States under the donation aot 
af ter the death of thôir mother, and in like contemplation the remain- 
ing two-fifths were the very portion of the premises which the heirs 
of Lownsdale inherited from him, subject, .however,to the légal effect 
of the acts done and suffered by him concerning the same. Norwas 
the eharacter or origin of the estate or title of thèse parties changed 
or affected by this decree and partition. The heirs of Lownsdale 
took the two-fifth tract by descent from him, as his heirs, and as such 
were and are so far bound by his acts and conduct relating to the 
same, as he would be himself ,' if living. This was not an exehange 
of distinct parcels of land owiied in entirety by either party, but a 
séparation of undivided interests in a tract theretofore owned by 
them in common. 

The plaintiffs also contend that their right to the possession, and 
to maintain this suit for partition, did not accrue until the half of 
the donation inuring to the wife was finally designated in and by 
the patent issued on June 6, 1865 — a little over 14 years before the 
commencement of thèse suits. On the contrary, the défendants in- 
sist that the right of possession acefued to the plaintiffs, or those 
under whom they elaim, on April 8, 1852, when Lownsdale made 
the proof, under section 7 of the donation- act, of the commencement 
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ôf Kis résidence and oultivation, becanse, as they allège, tbe surveyor 
gênerai then divided the donation between the husband and the wife, 
as required by section 4 of said act, and thereupon the statute of 
limitations commenced to run against the wife in; favor of the de- 
fendants', grantors then in the adverse possession of block 254. 

The plea and argument of the défendants assume that the cûil- 
dren and survivor of Nancy took tbe west half of the donation as her 
beirs, and are therefore in privity with her, and bound by her acts 
or conduct while living, and tbe wife of the settler, Lownsdale. But 
the law, so far as this court is concerned, is beld otherwise. Upon 
the death of Nancy, her "share or interest" in the donation wai. 
given by section 4 of the act to her husband and ohildren in equal 
parts, and they took under the donation act as the direct donees of 
the United States, and not as the heirs of Nancy, whose interest in 
the premises, whatever it was, terminated with her death. Fields y. 
Sqtdres, 1 Deady, 382, 

But even if they took as the heira of Nancy, or in any sensé, by, 
through, or under her, the resuit, so far as this plea is concerned, 
must be the same. She was a married woman when the donation 
act passed, and continued to be one up to the time of her death. AU 
the statutes of limitation ever in force in Oregon, from that contained 
in the "Steam-boat Act" of September 29, 1849, agd taken from the 
Revised Statutes of lowa (p. 384) of 1843 down to the présent one, 
hâve provided that the statute should not commence to run against a 
married woman during her marriage. It may, then, be taken for 
granted that whether Nancy's husband and children took the western 
half of the donation as the direct donees of the United States or as 
her successors in interest, or that whatever possession those under 
whom the défendants claim may hâve had of this property before tbe 
death of Nancy, the statute of limitations did not commence to run 
in their favor until the death of Nancy— -April 15, 1854. 

Did it commence to run then, and if not, When? On September 
29, 1853, the settler, Lownsdale, made his final proof of the résidence 
and cultivation required by the act, and had otherwise conformed 
thereto, so that according to the construction given to the donation 
act by the suprême court in Hall y. Russell, 101 U. S. 503, as soon 
thereafter as it was ascertained by the proper authority that this 
proof was sufficient, be became a qualified grantee thereunder, and 
the right to the one-half of the donation was then vested in him. 
And, for the same reason, Nancy also became a grantee and entitled 
to one-half of the donation) provided she did not die before the pat- 
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ent îseliéd;' ' Bat sTie did so die, and thereupon hér husband and 
children becamé entitled in her place to one-half of the donation. 
But to what Balf ? and Was there yet any division of the donation or 
officiai dèsignatibh of the half inttritig tô the settler and the one to 
the wife? The' défendants allège ïii their pleas that this desigûation 
wàs màde bj' the surveyor geùeJràl on Ap*il 8, 1852, -when Lownadale 
màde bis ^rèliminary proof or i^riifff of settlëmenl;. But, however 
this liàay be as a tnattér of fact, 'âS a matteï bf -law Idô not thînk the 
' division ûbdld be f ormally- and flnally madé beforëthe f uil oompliflinee 
■ v^ith the ■act'by the settler, and proof thëreof ■ tô- thô satisfaction of 
the snrvéy&ï-géneral, as providéd in section- 7 of the âct. ' Until this 
was done; tée settler hâd onlya possessory rîght in the land— the 
right of occupàtién-^and there was 416 grânt or donation ta di vide 
between him and bis wife. Hall v. Russell, supra, 503. ' And any 
fehtïy or action by the 'surveyor gênerai on the snbjeot at this time 
ûiust in the riaturé of things hâve been merely pï-ovisional, and snb- 
ject to corrèeticfn and modification in Ms final action upon the easé, 
AVheii hè came to oonsider the ^ final proofe, and nïàke ùpand issue the 
patent certîfieate. 

Upoh the fintai J?roof being madèi îf it waff satisfactory, the sur- 
■jvéybr gênerai was authorizred io issue a certificatiéi under rules and 
teg&lations tù be prescribed by the gênerai land-office, "setting forth 
the facts in the caâe, and speeifying the land to which the parties are 
entitled." It is understood to hâve been the practice of the land- 
office to make this division of the donation upon the issue of the cer- 
tificates, and then enter the same un the records or plats of the 
survey in the office, or vice versa. It is also understood that the com- 
missioner of the gênerai land-office bas, in some cases, esercised the 
right to alter the division, but probably only with the consent of the 
parties interested. And upon the assumption thftt the commissioner 
Vf as authorized in ail cases to review and modify the division made 
in the local land-office, the plaintiffs base their claim that there was 
no absolute and final division of the donation until the patent was 
issued. But I doubt if the commissioner is authorized to set aside 
the division made by the surveyor gênerai and snbstitute one made 
by himself. The authority given him by the aet is to issue a patent 
according tothè facts stated in the certificate, one of which is, in 
case the settler is a married man, the division of the donation be- 
tween him and bis wife, and the désignation of the part inuring to 
eaoh. True, if there is a vàlid objection to the issue of a patent 
upon the case made in the certificate he may refuse to dô so. But I 
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thini his power îs then exhausted, and he must return the certificate 
to the local office for further proceedings in accordance with his dé- 
cision. At least, the power to partition the donation between the set- 
tler and; his wife eeems committed to the judgment of the surveyor 
gênerai, and although he may be required by the direction of the 
commissioner to exercise thia power in a particular case, and to cor- 
rect errors committed in the exercise of it, as that the donation was 
not divided into two equal parts, I do not think he could be reqnired 
to divide it in a particular manner, as by an east and west line rather 
than a north and south one, or to assign the north or east half to the 
wife rather than the south or west one. So far as the partition and 
allotment of the donation between the settler and his wife rests in the 
discrétion of the ofScer, I think the act commits the matter whoUy to 
his judgment. 

AsBuming as I do, and as seems to be admitted by the défendants' 
plea, that a suit for partition could not hâve been maintained by the 
plaintiffs' ancestor, Lownsdale, against the défendants for partition 
of the premises until, by the formai division of the donation, it was 
ascertained and determined in which half of the same they would be 
included, it follows that the statute of limitations did not commence to 
run against the suit until sueh division was made. When, then, for 
the pujrposes of this case, was this division made? On September 29, 
1853, when the settler made his final proof, and the matter was sub- 
mitted to the surveyor gênerai for examination and détermination ; or 
on October 17, 1860, the date of the certificate in and by which the 
division, so far as appears, is first formally made and announced ? 

In the one case the limitation of 20 years, connting from the filing 
of the proof, or the death of Nancy on April 15, 1854, had elapsçd 
before the passage of the act of October 17, 1878, and the plaintiffs' 
right of suit was barred, and in the other the limitation would not 
hâve expired until October 17, 1880, and therefore the right of suit 
was not barred at the passage of said act. 

Taking the f acts as stated, and the construction of the donation act 
as announced by Mr. Ohief Justice Waite in Hall v. Russell, supra, 
my conclusion is that the share or interest of Nancy in this donation 
was not ascertained or set apart during her life-time, nor until the 
patent certificate was issued on October 17, 1860, when and whereby 
the division was made giving the settler the east half, and the west 
half to the wife, nominally, but in effect to those whom the act gave 
it upon her death; and upon this certificate and in accordance there- 
with the patent subsequently issued. 
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The right to the patent, as was said by Mr. Justice Field in Starrs 
V. Stark, 6 Wall. 413, became perfect when the certificate of the sur- 
veyor gênerai was received by the commissioner of the gênerai land- 
office, and he found no valid objection ihereto, and that none was so 
found is shown by the subséquent issue of the patent thereon. Bar- 
ney v. Dolpk, 97 U.S. 656. In the division of the donation it ap- 
pears that the west half was set apart to Nancy, although she was 
then dead; but such division, being the basis of the patent, would, I 
suppose, by analogy, inure, under the act of May 20, 1836, (5 St. 
31,) to the benefit of the persons to whom the act gave the land in 
such contingency. See Starrs v. Stark, supra, 427. 

Upon the argument counsel for the défendant also insîsted that 
thèse suits could not be maintained because the plaintiffs were not in 
the actual possession of the premises, and suggested that the suits 
ought to be stayed, at least until the plaintiffs tried their right to the 
possession by an action at law. It is not apparent how this question 
can arise on the considération of thèse pleas of the statute of limita- 
tions. But if it can the answer is very plain. And, Jirst, the pleas 
admit, in effeot, that the title to two-fifths of the western half of the 
donation was in Lownsdale, — one-fifth as the donee of the United 
States, upon the death of Nancy, and the other fifth as the grantee 
of her daughter, Isabella E.; that by the partition of the tract in 
1865 the whole of block 254 was set apart to the heirs of Lownsdale, 
subject to the effect of hifl deed of quitclaim to Chapman of June 25, 
1850. And as to that it was held in Fields v. Squires, 1 Deady, 379, 
that this deed only passed the bare possession, the title being still 
in the United States, but that by virtue of the covenant therein for 
further assurance, in case Lownsdale obtained title from the United 
States, his heirs were estopped to claim against the grantee in said 
deed, or those claiming under him, the one-fifth interest therein which 
he took from the United States on the death of Nancy, but as to the 
fifth purchased from Isabella E. he was not so estopped; and that 
Lownsdale's grantee in the deed of June 25, 1850, nor those claiming 
under him, neither lost nor gained by the partition, and that, conse- 
quently, the défendants' interest in the premises is an undivided one- 
fifth. See Davenport v. Lamb, 13 Wall. 429. 

From this it is plain that the légal title to the undivided four- 
fifths of thèse premises is in the plaintiffs, and that they are entitled 
to maintain thèse suits for partition unless they are barred by lapse 
of time. 

v.l5,no.l — 3 
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As was said by this court in Lamb v. Starr, 1 Deady, 364,— , 

" The jurisdiction of a court of equity over a suit for partition, so far as I 
hâve been able to ascertain, never did dépend upon the possession by the com- 
plainant. Where the title of the^complainant, whether it be légal or équitable, 
is not doubtf ul or suspicious, equity will take jurisdiction and decree parti- 
tion, without référence to the question of possession. But in the case of au 
alleged légal title, when either of thèse objections a^pear, it is usual, first, to 
send the complainant to a court of law to try his title, and in the mean time 
retain the bill to await the resuit. In the case of an équitable title, the court 
pf equity first ascertains the title, and, if f ound for the complainant, proceeds 
to niake partition." Wilkin v. Wilkin,X Johns. Ch. 117; Cox v. Smith, A^ 
Johns. Ch. 276; Matthewson v. Johnson, Hoff. Ch, 562; 4 Kent, Comm. 364; 
Phelps V. Grem, 3 Johns. Ch. 304. 

In this case the title is neither doubtful nor suspicions. The facta 
constituting the plaintifif's right are admitted, a? are also the f acts 
which it is claimed constitute an adverse possession, suÊScient in 
duration to bar the assertion of such right, and in effect to consti- 
tute a title in the défendants. 

The Only question to bo determined — when did the statute com- 
mence to run ? — is one of law, and may as well be decided in a court 
of equity as a c^urt of law, for, in either case the court must décide 
it. On the contrary, if the question was one of fact, — as, for in- 
stance, the duration or character of the defendant's possession, — 
and there appeared to be any doubt about it on the évidence, the 
plaintiff might very properly be directed to try that question in a court 
of law with a ]ury. But there can be no good reason for sending a 
plaintiff in a suit in equity for partition to a court of law to try a 
mère question of law involved in his claim or the défense thereto, 
particularly in modem times, when the two courts are composed of 
the same judges, and former rivalry and jealously between them haa 
beeome a thing of the past. 

The adverse possession of the défendants not having continued 20 
years after the statute of limitations commenced to run against the 
plaintiffs or their ancestor, and before thèse suits were commenced, 
the pleas to the bills are considered insufficient and therefore over- 
ruled. 
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Ibelaiid V. Gebaghty and others. (Bill.) 
Geraghty V. Ireland and others. (Cross-bill.) 
{Circuit Uowrt, N. D. Illinois. January 8, 1883. » 

1. Teust — Cbbatioiî of — Subséquent Dbsignation. 

If a conveyance is made to a trustée upon trusts thereafter to be declared or 
designated by the grantor, and the trustée accepta the désignation so made, tlie 
trustée is bound by sucbi déclaration and désignation as completeiy as if the 
deëd and déclaration of trust were simultaueous, and part of one and the same 
transaction. 

2. CoKVEyANCE TO Infant— Delitebt, ■whbn Inopbrativb. 

Where a deed in fee-simple was made by parents to their child, who was but 
little more than four months old, conveying to such child certain town lots, 
■which was never delivered to the grantee, and, considering the immature âge 
of the grantee, it was perhaps impossible to hâve made such a delivery and 
unnecessarythat it should be made, Md, that the grantorsin such deed shoaM 
do some act manifesting an intention to deliver the deed and make it eCective ; 
and where such a deed was never recorded or published, or in any way, by 
either of the parents, or ever after, alluded to in such way as to show that 
they or either of them considered it a cousummated transaction, the deed is an 
inoperative conveyance. 

3. Debd of Teubt— Undub Influence^ 

The allégation that a conveyance of real and Personal property was obtained 
by undue influence of the grantee upon the mind of the grantor, must be 
.established by évidence or it will not be considered. 

4. Bame— Cbbtainty m Terms. 

Where there la suflScient certainty in the terms of the déclaration of a trust 
for charitable uses to enable a court of equity to take possession through its 
own trustée or receiver and exécute the trust, and carry out the wishes and 
intentions of the donor, it is sufflcient when made to an express trustée. 
6. Same — WnsN Dhemed Exeoutbd. 

Where a party made a deed of trust to a trustée of ail his property, real and 
Personal, and delivered to such trustée ail his crédits and securities, so indorsed 
and transferred to such trustée as to enable him, if he had chosen to do so, to 
exercise absolute control and ownership over them, the fact that the trustée 
retumed them to the cestui qiie trust, who coUected and reinvested and ex- 
pended a portion of them in the exercise of his own- judgment, and to some 
estent in accordance with the arrangements he had previously made, is not 
suflacient to show that the trust never became executed, notwithstanding the 
deed of trust was not recorded during the life of the cestui que trust. 

In Equity. 

Hoyne, Horton é Hoyne and John J. Jewett, for complainant. 

W. W. FarweU and Robert Hervey, for défendant. 

Blodgbtt, J. The original bill in this case is filed by complain- 
ant to obtain a judicial construction of the trusts under which com- 
plainant claims to hold certain xeal and personal estate, conveyed to 
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hiœ in his life-time by Miohael E. Eeegan, now deeeased, and the 
cross-bill is filed by Peter Geraghty, who claims said property as the 
sole heir at law of Mary Gertrude Eeegan, the only child of said 
Michael E. Eeegan, and seeks to hâve the alleged trusts declared 
void and set aside, and the property in question awarded to the com- 
plainant in the cross-bill. The material faets in the case, as they 
appear from the record, are briefly thèse: Michael E. Eeegan, who 
had been a résident of the city of Chicago for 10 or 12 years, died in 
said city on November 15, 1879, leaving no widow, and but one child, 
Mary Gertrude Eeegan, and she died on the twenty-sixth of December, 
1879, aged a little over four years, leaving as her next of kin and sole 
heir at law the complainant in the cross-bill, who is her maternai grand- 
father. In the month of August, 1874, Eeegan married Bidelia M. 
Geraghty, the mother of the child Mary Gertrude, and the wife died 
in the latter days of July, 1879. For some time prior to his death 
Eeegan had expressed the intention of leaving his property in the 
hands of the Et. Eev. John Irelarid, then and now coadjutor Catholic 
bishop of the diocèse of Minnesota, in some form of trust for the 
benefit of this child, Mary Gertrude, and, in the event of her death, 
for some charity; and on or about the first day of January, 1879, 
he forwarded to Bishop Ireland a tin box containing ail or nearly ail 
the notes, bonds, and other securities for the payment of money 
which he, Eeegan, then held; and on the fourth day of February, 
1879, Eeegan executed an unconditional deed in fee-simple to Bishop 
Ireland, conveying to him ail the real estate he, Eeegan, then owned. 
No considération was paid by Bishop Ireland for this conveyance, and 
there is no doubt from the proof that this conveyance was made upon 
Buch trusts as Eeegan should direct or croate; that is, it was not a 
gift to the bishop individually, but a conveyance to him in trust for 
such purposes as the grantor in the deed should appoint. 

At about the same time, perhaps simultaneously with the exécution 
of this deed, but probably some months later, and on or about the 
eighteenth of April, 1879, Eeegan executed and delivered to Bishop 
Ireland a written paper in the following words : 

^'To tJie JRight Beverend John Ireland, Coadjutor Bishop of St. Paul, Minne- 
sota : 

"EiGHT Eevebend Sir — The real and personal property which I hâve 
heretoi'ore and may hereafter c#iivey to you are for the benefit of my infant 
child, Mary Gertrude Keegan, born November 15, A. D. 1875, to be delivered 
to her, with its accrued profits, rents, and interest, when she shaîl become of 
âge. Should she die before coming of âge, and leave no issue, then to your- 
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self, for the purpose of providing an agricultural home for poor boys, in con- 
nection with an industrial school. 
" Witness my hand and seal this fourth day of February, A. D. 1879, 
ISigned] «Michael Keegan. [Seal.]" 

And underneath this instrument is written an acceptance by Bishop 
Ireland, of the following ténor : 

•' I hereby accept the above trusts for the purposes above specified. 

[Sigiied "John Ireland." 

Upon the back of this instrument is written the following letter 
from Keegan to Bishop Ireland : 

" Riyht Révérend John Ireland, D. D., Coadjutor Bishop of St. Paul, Minne- 
sota : 

"EiGHT REVEREND SiR — To what is writtcn on the other I add further 
that if my child should refuse to comply with your orders and wishes, and ga 
from under your control, then while she so reraains she la not to receive a dol- 
lar from you, either towards her support or éducation ; but in case of her sick- 
ness do as your heart suggests. If she should become a religious, which God 
grant, bef ore coming of âge, place $10,000 at her disposai when f ully prof essed, 
and the balance wheu she is 2i years old. Should she marry before becoming 
of âge, she can hâve $5,000 on her marriage, to be placed at interest, and hâve 
the yearly interest of it until she is of âge; the yearly interest or rent is tobe 
put in staple coupon stocks, and as it falls due. But 10 per cent, of the interest 
pr rent is to beregularly deducted from the income and devoted to such char- 
iti«s as your lordship thinks proper ; but one-third of this 10 per cent, is to be 
given for masses for my soûl, in union with the soûls in purgatory, and thé 
masses are to be said by priests in poor missions, or who need a little help. 
Eegarding my wife, I will hereafter make a separate statement, which must 
be satisfactory to your approval. But if I should die suddenly, then let her 
hâve a décent support while she remains unmarried. Thèse conditions are to 
apply to my property in your hands at the time and ^fter my death, 

" I remain, my lord, most respectfuUy, your most obedient servant, 

"Michael R. Keegan." 

The proof shows that the deed to Bishop Ireland, and the décla- 
ration of the trusts upon which the deed was made and the personal 
property delivered to him, were both prepared at the same time by 
the same attorney, and after consultation between Keegan and bis 
attorney as to the best mode of creating the trust, so as to probably 
cause the least trouble to the bishop, and, if possible, to avoid litiga- 
,tion with any prospect of suceess; and whether the déclaration or 
/statement of the trusts was signed and delivered simultaneously with 
Ithe deed, or at a subséquent date, in my estimation is of but little 
; conséquence. It may be, as I hâve already suggested, that the 
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statement of the trusts was not signed and delivered to the bishop 
until the bishop was in Chicago, some time in the month of April, 
and possibly the letter npon the back of the déclaration of the trusts 
was writtea thereon at or before the time it was delivered to the 
bishop. This, however, seems to me to be of little conséquence, as 
there can be no doubt of the proposition that if a conveyance ia made 
to a trustée upon trusts thereafter to be declared or designated by 
the grantor, and the trustée accepts the désignation of uses so made 
by the grantor, the trustée is bound by such déclaration and désignation 
as completely as if the deed and déclaration of trust were simul- 
taneous, and part of one and the same transaction. There can be no 
doubt of the fact thafc by the conveyance of the property in question 
to the bishop he became a trustée, and until the objects of the trust 
were designated he was a mère naked trustée ; but as soon as the 
grantor had in writing indicated the uses to which the property was 
to be applied, and the trustée had acoepted the terms of the trust so 
indicated, the transaction was complète; so that even if we assume 
or admit that the letter on the back of the déclaration of trust was 
written there before the delivery of the instrument and the aocept- 
ance of the trusts, then the written déclaration of trust, dated Febru- 
ary 4:th, must undoubtedly be considered as modiiied by the letter of 
April 18th; but the modifications so made are of no importance at this 
time, as they only related to the management of the estate during 
the life and ininority of the child, and during the life of the wife 
after her husband's death and while she remained a widow. If this 
child or the widow of Keegan were yet alive, important questions 
might arise as to the support of the child during her minority, and 
the support of the widow; but the particulars in which the letter 
modifies the déclaration of trust in no way affect the questions as to 
the disposition to be made of the estate in case of the death of the 
child without issue. 

The child, Mary Gertrude Keegan, was born November 15, 1875, 
and on the seventh day of February, 1876, when the child was but 
little more than four months old, a deed in fee-simple was made by 
Keegan and his wife, conveying to this child two lots then owned by 
Keegan, described as No. 425 May street and 457 West Twelfth 
street, in this oity, and being part of the property conveyed to Bishop 
Ireland by the deed of February 4, 1879. At the time this deed was 
executed and acknowledged Keegan remarked to the notary, pointing 
to the child, who was held in her mother's arms, "She is early in ac- 
quiring property," and he handed the deed towards the child, but did 
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not give it into her hands, but kept it himself. This deed was never 
recorded, and was found among Keegan's papers after his death. 
The questions raised upon thèse leading facts are thèse: 

(1) Geraghty, tlie cross-complainant, insists that the deed from Keegan and 
wife to the infant child, made in February, 1876, is an operative conveyaiice, 
and vested the fee-simple to the lands therein described in the child, and that 
he, as the sole heir at law of the child, is entitlèd to hold the property, and to 
hâve the conveyance from Keegan to Bishop Ireland set asideasa cloudupon 
•his title to the proparty covered by the deed to the child. (2) That the con- 
veyance of the real and personal property to Bishop Ireland was obtained by 
reason of the undue influence of Bishop Ireland dpon the.mind of Keegan. 
(3) That the object of the trust in Bishop Ireland is left sô obscure, uncer- 
tain, and ill-deflned as to render such trust void and inoperative, and make it 
impossible to uphold or exécute it as a trust to a charitable use. (4) It is in- 
sisted that the trust was never so far completed as to piake it a valid trust in 
Bishop Ireland for the purposes designated in the déclaration of trust of Feb- 
ruary 4, 1879. 

As to the d.éed from Keegan and wife to the child, the only question 
is whether it can be treated as evet having become an operative deed. 
It never was delivered to the grantee, and, considëring the immature 
âge of the grantee, it was, perhaps, impossible to hâve made such a 
delivery, and unnecessary that it should hâve been s6 made ; but there 
is no doubt that the grantor in such a deed should do some act mani- 
festing an intention to deliver the deed and make it effective. The 
testimony does not disclose the motives whioh led thèse parents, sô 
soon after the birthof this child, to unité in a conveyance of this 
character. We only know from the proof that such a paper was 
signed and acknowledged by them. It was never recorded or published, 
in any way, by either of the parents, or ever after, alluded to in 
such way as to show that they, or either of them, considered it a con- 
summated transaction. Whether the deed was made at the instance 
or request of the mother, and to please her, or whether it was a part 
of some inchoate plan or purpose of one or both of thèse parents, which 
was subsequently abandoned, we do not know. We do know this, 
however, that Keegan was a man bf affairs, well acquainted with the 
forms of procédure requisite to make a valid cbhveyance of real 
estate; that he prepared moât of his own deeds and business papers; 
and this fact, coupled with his rétention of the deed without record- 
ing it, is quite conclusivo évidence, to my mind, that he never in- 
tended it to become operative, especially when you supplément this 
fact with the manner in which he subsequently dealt with this prop- 
erty, and the disposition which he subsequently made of ail his prop- 
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erty for the beneiit of tins child, I therefore feel impelled to tlie con- 
clusion, froin the testiinony in tliis case, that the deed was never 
delivered, and has never become an operative grant to this child; and 
therefore that no title to the lands meutioned in this deed was cast 
upon the cross-complainant, Peter Geraghty, by descent as the sole 
heir at law of the child. 

As to the allégation of undue influence, I can find no évidence in 
the record that Bishop Ireland ever exerted, or attempted to exert, 
any influence to induce Mr. Keegan to convey his property to him; 
or make him a trustée. On the contrary, whatever évidence there is 
bearing on that question tends to show that Bishop Ireland aceepted 
this trust reluctantly, and only out of considération for his long friend- 
ship towards Mr. Keegan, and at Mr. Keegan's earnest and -pressing 
instaneeand request. That Keegan was an earnest and zealous Catho- 
lic, and that his relations to Bishop Ireland for many years h ad been 
especially friendly and conôdeutial, are facts amply shown from the 
proofs in the case. But it nowhere appears that the bishop advised 
this disposition of Keegan's property, or sought the office of trustée. 

As to the objection to the validity of the trust upon the ground 
that it is not so sufficiently dsfined that it can be executed with cer- 
tain ty, it seems to me very clear that Keegan's first and leading pur- 
pose was to make provision for his child. He had, by his industry and 
close economy, accumulated quite an estate for a man in his position 
of life, valued, as he deemed it, about the time this transaction took 
place, at from $75,000 to $80,000. He had unfortunate différences 
with his wife. He felt that his health was rapidly declining, and was 
anxious to make some sure disposition of the property by which it 
could be preserved for the beneflt of his child ; this seems to hâve 
been bis first and controlling thought. Eunning throughout the 
whole web of this record is the constant expression of his anxiety to 
secure his property for the beneflt of this child. At times, he seems 
to hâve made some provision for his wife; but the papers making 
such provision were destroyed, and whatever arrangement of that 
kind was contemplated was never completed, so that finally, when, 
after consultation with his attorney, he came to a definite conclusion, 
it was to convey ail his real and personal property to the bishop, in 
trust for the child; and the document which, undoubtedly, was in- 
tended to define that trust clearly, as the guide for the trustée in the 
subséquent disposition of the estate, was the paper prepared simulta- 
neously with the deed by the attorneyi and dated February 4, 1879. 
The subséquent letter of April 18th, iudorsed upon the back of this 



IRELAND ». GERAGHTY. 41 

paper, may be taken, in some respects, to be a letter of more minute 
direction as to the manner in which the bishop was to exécute the 
trust for the benefit of the child, and, in a certain contingency, for 
bis wife. He goes more into the détails of how he would bave the 
trust executed. What should be done with the estate in the event of ■ 
the death of the child was a matter which he seems to hâve 
fully settled f rom the time the déclaration of trust was signed, 
and is nowhère changed, nor is any intent to change it manifested. 
What he directed was that, in the event of the death of the child 
leaving no issue, the property was to be held by Bishop Ireland "for 
the purpose of providing an agricultural home for poor boys, in con- 
nection with an indu striai school." This seems to me as definîte as 
most donors, contemplating the foundingof a charity, would eonsider 
necessary, and as definite and explicit as is necessary to point out 
the charitable use to which the property is to be applied by the 
trustée. Tt seems to me that a fair- test as to whether this triist is 
stated with sufficient certainty or not is to inquire whether, if Bishop 
Ireland should neglect or refuse to exécute this trust in accordance 
with the directions of the grantor, there is sufficient certainty în the 
terms of the déclaration of trust to enable a court of equity to take 
possession of the trust through its own trustée, or receiver, and exé- 
cute the trust and carry out the wishes and intentions of the donor. 
The direction is to provide an agricultural home for poor boys. It 
seems to me that such a direction would be clearly understood by 
any court of equity having jurisdiction of such matters; that such 
court could, with out difficulty, see to it that the trustée which ît" 
should appoint should carry out the purpose thus clearly manifested. 
I am, therefore, of opinion that this trust cannot be defeated by 
reason of any unoertainty as to its objeot, or the purposes of the 
donor. 

But it is urged that this trust never became fully created, because 
the deed to Bishop Ireland was not recorded during Keegan's life, 
and very shortly after the securities were forwarded to the bishop, 
he returned a portion of them to Keegan, who coUected and rein- 
vested and expended a portion of them in the exercise of his own judg- 
ment, and to some extent in accordance with the arrangements he had 
previously made; and that, shortly after the death of Mrs. Keegan, 
Bishop Ireland returned to Keegan ,athi8request, at Chicago, the box of ' 
securities, and that Keegan retained possession of those securities from 
that time until his death, thereby depriving the transaction of the 
charaeter of a donation inter vivos, or a completed gift during the life 
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of the donor. , The proof shows that at the time thèse seenrities were 
sent to Bishop Ireland, they were ail so iadorsed and transferred as to 
enable him, if he had choseri to do so, to exercise absolute control and 
ownership over them. Some of the securities, however, as the proof 
shows, were in such a condition that they needed constant attention. 
Bishop Ireland had reluctantly aecepted the sole trust and care of 
thèse securities, and undoubtedly expected that during the life of 
Keegan he would hâve, the benefit of Keegan's expérience and ability 
in caring for, reinvçsting, and otherwise looking after the property. 
It is hardly to be supposed, from what the testimony discloses in re- 
gard to this matter, that Keega.n, with his habits and his methods of 
business, expected or intended to lose ail interest in the property the 
moment he had made such change as to vest the légal title in Bishop 
Ireland, his trustée. His affection for his child, which seems to bave 
continued warm.and active to the last, would alone hâve prompted 
him to take a continued interest, in the management of his estate. 
It is, therefore, only natural, it seems to me, that he should hâve con- 
tinued to exercise such supervision over and interest in the property 
as he thought would best secure its préservation and further accumu- 
lation. 

The proof discloses the faot, that for some real or imagînary 
reason, Keegan, in the latter part of the year 1878, or forepart 
of the year 1879, was fearful that Ms wife and some of her friends 
would take measures to deprive him of the control of his property, 
-r^to (bring a charge of insanity, or incompetency to manage his 
property, before some of the courts in Chicago, so as to secure the ap- 
pointment of a conservator, or put his property in the hands of 
some other person tô manage. He therefore, somewhat hurriedly, 
in view of such a contingency, sent the personal estate to the 
bishop at St. Paul, perhaps earlier than he intended; but when any 
of the papers were returned to him he assumed always to be acting, 
in whatever he did about it, in the interest and as the agent 
of Bishop Ireland ; stated frankly to his acquaintances the property 
belonged to Bishop Ireland, and did not claim, to be the absolute 
owner of it. It is also true that Bishop Ireland sometimes, in his 
communications to Keegan in. référence to investments to be made 
from the estate, treated Keegan as having some control or manage- 
•ment of the property, or as being entitled tobe çonsulted, or to hâve 
the management of it; but this does not militate against the relation 
of trust which the bishop had assumed, nor, it seems to me, can it 
be held to defeat the bishqp's title. 
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Much stress is laid upon the fact, as dîsclosed în the testimôny Of 
Mr. Comisky, one of the witnesses, that the moming after the death 
of his wife, Keegan informed him of the fact of Mrs. Keegan's death , 
and in the same connection said he was going now to send to the 
bishop for his box; but in the light of the relations whioh had ex- 
isted for some months previously between Keegan and his wife, and 
the fears which he had elpressed of her initiating steps to deprive 
him of the control of his estate, it is very likely that he did not dare 
to ask that the secûrities be returned to him, even that he might per- 
form some necessary work in regard to them, while his wife was liv- 
ing, for fèar of such proceedings, and that as soon as she was dead 
he felt relieved in that regard, and at liberty to do, in référence to 
the property, whatever he felt, as a business man, was necessary to 
be done in order to properly conserve and oare for it. TJndoubtedly 
the almost positive refusai and objections of Bishop Ireland to take 
upon himself the responsibility of this trust, had the effect to iuduce 
Keegan to either expressly or impliedly promise that the bishop 
should be relieved of ail trouble in regard to the estate so long as he, 
Keegan, was able to attend to it. This is natural and probable. It 
is not likely, from the proof, that Keegan felt any spécial sorrow or 
grief over the death of his wife, and such was the organizatioû of the 
man's mind that he perhaps felt a sensé of relief when he knew that 
ehe could no longer annoy him, or interfère with his plans. Thèse 
arrangements in regard to the property for the primary benefit of his 
child, and the provision as to its future disposition in case of the 
death of the child, wonld and conld no longer be thwarted and em- 
barrassed by the interposition of his wife, and be therefore felt free 
to aid the bishop by such attention as he could give the property. 
The proof is ample throughout the record that after the secûrities 
were returned to Keegan he industriously, and, as far as his health 
would permit, cbntinuously applied himself to the arrangement and 
attention which the business connected with the secûrities demanded, 
but in ail his dealings he eonstantly stated that what he was doing 
was for the bishop, and more fuUy to consummate the arrangement 
he had made for giving the bishop complète control of his estate. In 
April, 1879, he told John Adams, an intelligent business man in this 
city, that he had "fixed everything relàting'to his affairs; that he 
had left everything to his child, arid in case of her death the whole 
property was to go to Bishop Ireland, to build an institution for des- 
titute boys in the diocèse of Minnesota. * • *" The term he 
used was "agricultural collège for destitute boys." So, too, just be- 
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fore he was stricken down with Hs last illness, he told his house- 
keeper that, in the event of his sudden death, the tin box containing 
the securities was to be sent to Bishop Ireland, and during his ill- 
ness his frequently-expressed wish and direction was that the securi- 
ties should be placed at once in the hands of Bishop Ireland. At 
this time he had no fear of family complications. His wife was dead, 
no relative of hers, no relative of his own, no person, was seeking to 
contro! or interfère with the control of this property, so as to make 
him anxious to évade any judicial or other proceedings, because 
none were threatened or impending. 

It seems, therefore, very dear to me from the proof that whatever 
was done by Keegan, after the delivery of the securities to Bishop 
Ireland, was done in consummation and furtherance of the trust 
which he had created, instead of being intended to operate against 
or def eat it ; and that nothing was done indicating an intention on 
the part of the donor or his trustée, to cancel or abandon the trust. 
The child was living when Keegan died, and I hâve no doubt he re- 
mained entirely satisfied with the disposition he had made of his 
estate. 

The will he made during his nearly-last rational moments does 
not, to my mind, seem intended to cancel or set aside this trust. The 
main purpose of the will appears to me to hâve been to appoint the 
bishop the guardian of the child. Making her his sole de visée would 
only operate to vest in her any property he owned which he had not 
conveyed to the bishop, but it could not divest the bishop of any title 
he had already obtained, and in regard to which the trust had been 
declared in writing, 

I therefore coma to the conclusion that the estate in the hands and 
control of the administrator, appointed by the probate court of Cook 

.county, should be delivçired to Bishop Ireland; that the cross-bill of 
Peter Geraghty should be dismissed for want of equity ; and that Bishop 
Ireland should be left, so far as this court is concerned, to exécute 
the trusts created by the, conyeyance and directions to him of the 

. donor. A,s it is manifest from the entire ténor of the transaction that 
it was intendpd that Bishop Ireland shouldexpend thèse trust funds 
in thedioeese of Minnesota, it m^y hereafter devolve upou the courts 

.;Of tbat statetQ see to it that this trust is faithfully administered ac- 
cording to the terms upon which ^e trust was created and açcepted. 
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There can be no doubt of the proposition thafc a delivery of a deed Is as 
neeessary to the passing of the estate as the signing, and that so long as the 
grantor retains the légal control of the instrument, the title cannot pass any 
more than if he had not signed the deed. Shep. Touch. 57 ; 3 Washb. Eeal 
Prop. *577; Cook v. Broton, 34 N. H. 460, 476; JoHnsonv.Farley, 45 N. H. 
505 ; Overman y. Ken, 17 lowa, 490 ; Fisher v. HalU 41 N. Y. 421 ; Buer v. 
James, 42 Md. 492 ; Tounge v. Guilbeau, 8 Wall. 641. Thus, where a deetl was 
placed iii the liands of a deposltary, to be delivered to the grantee upon the 
death of t!ie grantor, provided it was not previously recalled, but the grantor 
reserved the right and power to recall it at any time, this was held not to be 
a good delivery. Cook v. Brown, supra; Stinson v. Anderson, 96 111. 373! 
Prestman v. Baker, 30 Wis. 644; Baker v. Haskell, 47 N. H. 479; Brown v. 
Brown, 66 Me. 316. 

To constitute delivery of a deed the grantor must, as a rule, part wilh the 
possession of it, or, at least, with the right to retain possession. Tounge v. 
Guilbeau, supra; Johnson v. Farley, supra. Even the registry of the deed by 
the grantor, though entitled to great considération upon this point, and sufïi- 
cient, perhaps, in the absence of opposing évidence, to justify a presumption 
of delivery, is not conclusive, and the presumption may be repelled by the 
attendant and subséquent circumstances. Younge v. Guilbeau, supra; Mitcli- 
ell V. Ryan, 3 Ohio St. 377. See, also, Masterton v. Cheek, 23 111. 72. 

Although, as a rule, the grantor parts with the possession of the deed, a 
formai delivery to the grantee in person is not neeessary. A delivery may be 
by acts without words, or by words without acts, or by both. Anything 
which elearly manifests the intention of the grantor, and the person to whom 
it is delivered, that the deed shall presently become operative and effectuai ; 
that the grantor loses ail control over it; and that by it the grantee is to be- 
come possessed of the estate, — constitutes a sufficient delivery. The very 
essence of the delivery is tlie intention of the party, (Bryan v. Wash, 2 Gilm. 
557, 565; Walker v. Walker, 42 111. 311; Masterton v. Cheek, 23 111. 72; Duer 
V. James, 42 Md. 492; Ruckman v. Ruckman, 32 N. J. Éq. 259; Nichol v. 
Davidson Co. 3 Tenn. Gh. 547 ; Thatcher v. St. Andrew's Churoh, 37 Mich. 264 ; 
Ghegory v. Walker, 38 Ala. 26; Dearmond v. hearmond, 10 Ind. 191; Sorners 
V. Pumphrey, 24 Ind. 231, Burkolder v. Casad, 47 Ind. 418; Rogersy. Cary, 
47 Mo. 235; Shep. Touch. 57, 58;) and the intent of either or both the parties 
may be implied from subséquent admissions, conduet, or circumstances; 
Niehùl V. Davidson Co., supra. Where the circumstances show, unmis- 
takably, that one party Intended te divest himself of title, and to invést thè 
other with it, delivery will bo complète, though the instrument still remaiiis 
in the hands of the grantor. Ruckman v. Ruckman, supra. Thus, where a 
father voluntarily made a deed to his son and did not delivèr it, but their sub- 
séquent conduet was such as to show that both of them considered the deed 
as having been eflectually executed for the purpose of passing title, it was 
ïheld that no actual delivery wrs neeessary Walker v.; Walker, supra. . 

The law présumes much more in favqr of the delivery of deeds in eases ot 
' voluntary settlements, espeoially iwhen made to infants, than it âoes in ordi- 
nary cases of bargain and sSle. The same degrée of f ormality is nevér required, 
on account of the great degree of confidence which the praïties àrë jresamed 
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to have in each other, and the inability of the grantee, frequently, to take caro 
of his own interests. The presumption of law is, in such cases, said to be in 
f avor of the delivery, and the burden of proof is on the grantor to show clearly 
that there was none. Bryan v. Wash, supra, See, also, Walker v. Walker, 
supra. It is a gênerai rule that acceptanee by the grantee is necessary to 
constitute a good delivery. But where a grant is plainly bénéficiai to the 
grantee, his acceptanee of it will, it is said, be presumed, in the absence of 
proof to the contrary. MitcJiell v, Ryan, 3 Ohio St. 377; Rogers v. Cary, 47 
Mo. 235; Bikes v. Miller, 24 Tex. 417; Baie v. Lincoln, 62 111. 22. See, how- 
ever, Com. v. Jackson, 10 Bush, 424. An infant of any âge can be the 
grantee pf land. Masierton v. Cheek, 23 111. Ti; Rivard v. Walker, 39 
111. 413. And, in such case, an actual delivery being useless and an acceptanee 
impossible in many cases, the intention of the grantor is the controlling élé- 
ment, the acceptanee of the grantee of a bénéficiai con voyance being presumed: 
Masterton v. Cheek, supra; Rivard v. Walker, 39 111. 413; Ceoil v. Beaver, 
28 lowa, 241 ; Spencer v. Can; 45 N. Y. 410. In such case it is said that a 
greater presumption of acceptanee is indulged in their behalf than as to 
adults from the fact of their incapacity to manifest directly their acceptanee 
of the deed. Rivard v. Walker, 39 111, 413. 

An attentive considération of the above cases will, it is believed, lead the 
reader to the conclusion that the décision of the learned judge, in the principal 
case upon the point in question, is entirely correct. Actual delivery being 
useless, and the conveyance clearly bénéficiai to the infant, in the absence of 
évidence showing a contrary intention on the part of the grantor the court 
would haye been warranted in finding that the title passed by the deed. But 
tne circuro stances, as it seems to the writer, show that such was not the 
intention of the grantor, which, according to the authorities above eited, con- 
stitutes the controlling élément in the case. Indeed, the rétention of control 
of the deed, and his subséquent deaïinga with the same property, seem clearly 
inconsistent with an intention on his part that the conveyance in question 
Should operate^to pass the title. Upon the whole, the whole case seems well 
decided, Maksiiall D. Ewell. 

Chicago, February 15, 1883. 



Cbedix GoMPiNï (Limited) of London, England, r. Aekansas Cent» 

E. Co. and others. 

{Circuit Court, E. D. Arkania». October Term, 1882.) 

1. Railkoads — RECErvER— CbktifiCàtbs of Indbbtbdness— Repahi of Road. 
A court of equitymay authoiize the receiver of a railroad to issue certificatea^ 
of indebtedness and make them a flrst lien upon the road, for the purposeof 
raising fùnds to make necessary repairs and improvements, but it ts a power to 
be sparingly exercised ; and when the road cannot be kept running without its 
exercise, eicept tp a very limited ertent, the sound practice is to discharge th«» 
receiver or stop runnmg the road and speed tho foreclosure. 
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2. Same— DUTT TO BUILD ROAD. • 

It is not a judicial duty to build railroads, and the assent bf ail the parties 
interested in the property cannot make it one, and there is n,o différence in 
principle between a court building a railroad by the issue of receiyer's certifi- 
cates, and mailing extensive and gênerai repairs and betterments, approximat- 
ing the original cost of construction by like means. 

3. Railwat Mortoagb— Bbnbfigiaries Bound. 

In the absence of fraud the beneflciaries in railway mortgages are bound by 
what is done by their trustée. 

4. Railroad Bonds — Foreclobube. 

Where a holder of railroad bonds alleged the trustée had flled a bill and ob- 
tained a decree of foreclosure for the principal of the bonds not due, as well 
as for the intereat which was due, without the written request of the holders 
of one-third in amount of the bonds, which it was claimed was a necessary 
prerequisite by the terms of the mortgage to the exercise of the powerto dé- 
clare the principal debt due, and sought for this reason to avoid the foreclosure 
proceedings, 7ield, (1) that it was compétent for the trustée to flle a bill to fore- 
close for the interest due; (2) that the plaintifC ratlfled the action of Us trustée 
byflling and proving in the master's office, in the foreclosure proceedings, 
more than one-third in amount of ail the bonds issued; and (3) that the ab- 
sence of Buch a réquisition did not aflect the jurisdiction of the court, and a 
decree for a larger sura than was due wbs errer merely, to be corrected on 
appeal, and that as the error was one of which the trustée could not complatin, 
and there was no fraud, the bondholders were as much bound as the trustée, 
and could not avoid the decree, on thié ground, in any form of proceeding. 

5. Bamb — Effect of Lachf,s. 

The eUect of lâches is not avoided by a gênerai averment that the plaintifC 
was ignorant of the factè uniil a shbrt timé before the bill was flled. A gén- 
éral allégation of ignorance at one time and knowledge at another Is of no 
eiïect. If the plaintiŒ raade any particular diacovery, it should be stated when 
it was made, wliat it was, how it was made, and wliy it was not made sooner. 

€. Same— PoRECi.ostjRE— Sale undeb. 

When the property of a railroad Company is sold under a decree of fore- 
closure, at which ail persons are authorized to bid, the f act that it is purchased 
by the président of the company in his individual right will not in itself raise 
a trust relation between him and a holder of the bonds of the company which 
will entitle the latter to treat him as a trustée of the property so purchased. 

7. BAME— P0RCHASER AS TRUSTEE. 

One clàiming the right to avoid a purchase made by another at a Judicial 
sale, or of treating the purchaser as a trustée, and availing hinjBelf of the 
purchaser's bid, cannot delay the assertion of this right to cnable him to dé- 
cide in the light of subséquent events whether he would or not be proflted 
by its assertion; 

8. Pleading— Lâches Need not be Pleaded. 

Lâches need not be pleaded. If the cause as it appears on the hearing is 
liable to the objection, the court will refuse relief without inquiring whether 
there is a demurrer, plea, or answer settingit up. 

In Equity. 

N. é J.. Erb, îor ^]&mi\Sa. 

U. M. and G. B. Rose, and C. C. Watcrs, for défendants. 
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Caldwelii, J. The Arkansas Central Eaîlroad Company was formed 
for the purpose of constructing a railroad from Helena to Little 
Eock, with a branch to Fine Bluff. The chief ultimate promoters 
of this enterprise were Stephen W. Dorsey and J. E. Gregg. Dorsey 
was the président of the company, and its financial agent and man- 
ager, and generally controUed and conducted ail the affairs of the 
corporation, 

What is commonly called an exhaustive contract was entered into 
between the company and J. E. Gregg & Co. for the construction of the 
road, by the terms of which Gregg & Co. were to build the road for 
ail its stock subsoriptions and other assets, and a majority of its 
stock. 

The directors of the railroad company and ail its officers, except 
the président, seem never to hâve had more than a mère nominal ex- 
istence after the making of this contract. From tbat time Gregg & 
Co. were regarded as owners of the road, and its assets in hand, as 
well as ail that might thereafter be acquired. 

Dorsey was a member of this firm also, and in the double capacity 
oî président of the railroad company and a member of the firm of 
Gregg & Co. he seems to hâve managed the financial affairs of both. 

The company executed a mortgage tosecure its first-mortgage bonds, 
which were put upon the market and sold to the amount of $720,- 
000. The défendant, the Union Trust Company of New York, was the 
trustée in this mortgage. Dorsey went abroad to effect a sale of the 
bonds, and succeeded in placing most of them in London and Am- 
sterdam. 

By the fall of 1872, 48 miles of the road, which was a narrow gauge, 
had been completed in an imperfeot manner. The work of construc- 
tion was never resumed after that date. About this time Dorsey en- 
gaged actively in politics, and having been elected to the United 
States senate in the early part of 1873, and the assets and resources 
of the railroad company having been exhausted, he and the firm of 
J. E. Gregg & Co. soon ceased to take any further interest in the en- 
terprise; and the défendant Johnson, who had at the solicitation of 
Dorsey invested some money in the concern of J. E. Gregg & Ce, 
was elected président, and had the control and management of the 
road and the affairs of the company from that time until the com- 
mencement of proceedings to foreclose, The company had neither 
resources nor crédit, and the earnings of the road were barely suf- 
ficient tokeep it running, without making needed repairs and improve- 
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ments. The construction of the 48 miles of road seems to hâve ab- 
sorbed the proceeds of the $720,000 first-mortgage bonds of the 
Company, and of state aid and state levée bonds, and county and mu- 
nicipal subscriptions, amounting in the aggregate to some $2,000,000. 
The Company was hopelessly insolvent. No interest was paid on ita 
first-mortgage bonds, and on the twentieth day of September, 1876, the 
trustée filed a billin the United States district court at Helena, then in 
the western district, to f oreclose the mortgage. The bill alleged that the 
holders of one-third in amount of the bonds had requested the trustée to 
foreclose. A receiver was appointed, upon whose application Judge 
Paekbk authorized the issue of receiver's certificates to the amount 
of $75,000, to make necessary repairs and improvements on, the road. 
Between the date of this oirder and the next term of the court, Helena 
was transferred to this district, and the judge of this district rescinded 
the order authorizing the receiver to issue certificates. The rescind- 
ing order was not made because the road did not stand in need of re- 
pairs. It wasnotoriously true that its condition was such as to make 
it dangerous to life and property to run cars over it; ties were rotten, 
iron worn out, roUing stock in bad condition, bridges insecure, cul- 
verts washed out, and the road-bed in many places too low, resulting 
in overflows of the track and stoppage of trains. No repaira nor 
betterments had been put upon the road since it had been built. 

It seems to be settled that a court of equity bas the power in this 
class of cases to authorize its receiver to issue certificates o* indebt- 
edness, and make them a firat lien upon the road, for the purpose of 
raising funds to make necessary repairs and improvements. Wallace 
V. Loomis, 97 U. S. 146, 162 ; S. G. 2 Woods, 506, under title, Stanton 
v. Alahama é C. R. Go. 

Bat it is a power to be sparingly exereised. It is liable to great 
abuse, and while it is usually resorted to under the pretext that it 
wiU enhance the security of the bondholders; it not unfrequently re- 
sults in taking from them the security they already hâve, and appro- 
priating it to pay debts contracted by the court. The history of 
Wallace V. Loomis, supra, furnishes an instructive lesson on this 
subject. 

This court has uniformly refused to arm its receivers with such a 
dangerous power. When the road cannot be kept running without 
its exercise, except to a very limited extent, the safe and sound 
practice is to discharge the receiver or stop running the road, and 
speed the foreclosure. 
v.l6,no.l — 4 
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In, the caae of Paine v. Little Rock ce Ft. S. R. Co., Aprîl term, 
1874, application was made to this court to authorize a receiver to 
issue certificates, which were to be a first lien, to build 60 miles of 
road, in order to earn a large and valuable land grant, which would 
lapse in a short time unless the road was completed. A majority in 
value of the first-mortgage bondholders concurred in the application; 
and the orders of the court in the case of Stanton v. Alabama é G. R. 
Co. 2 Woods, 506, (the case was not then reported,) and the case of 
Kennedy v. St. Paul ê Pac. R. Co. 2 Dill. 448, were pressed upon the 
attention of the court. But the order was refused upon the ground 
that it was no part of the duty of a court of chancery to build rail- 
roads, and that the assent of ail the parties interested in the property 
could not make it such. And there is no différence, so far as relates 
to this question, between building a railroad and making extensive and 
gênerai repairs and bettorments, the cost of which sometimes approx- 
imates the cost of original construction. In the case referred to, of 
the Fort Smith Eailroad, the proceedings to foreclose were speeded, 
and a decree rendered to meet the exigeneies of the case, which the 
suprême court approved, and said "was a much more désirable plan" 
than to issue receiver's certificates. Shaw t Railroad Co. 100 U. S. 
612. 

Beforethe order au thorizing the receiver to incur debtsfor repairs 
ànd other purposes was rescinded, he had incurred debts td the amount 
of some $22,000, chiefly for ties and a machine-shop. The ties were 
indispensable if trains were to be kept running, and the machine-shop 
was a necessary and valuable property to the road, and its use a ne- 
cessity, though that could probably hâve been had without purchas- 
ing the property. A final decree of foreclosure was rendered on the 
seventeenth day of Mareh, 1877. By the terms of the decree the 
purehaser was required to pay $40,000 in cash. This sum was re- 
quired to pay the receiver's certificates, and other costs and expenaes 
of foreclosure. Any amount bid in excess of the $40,000 could be 
paid in first-mortgage bonds. tJnusual pains were taken to convey 
to the bondholders aotual notice of the foreclosure proceedings, and 
holders of $661,000, out of a total of $720,000, of the first-mortgage 
bonds had actuaï notice of the foreclosure proceedings, and the time 
ànd place of sale. The présent plaintiffs had opened negotiations 
looking to a foreclosure of the mortgage before the bill for that pur- 
pose was filed by the trustée; and before the sale under the decree it 
filed and proved in the master's ofSce bonds to the amount of $461,- 
000, being the very bonds on which this suit is bottomed. 'fhe road 
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was Bold àt the master's sale for $40,000, to S. H, Horner, as trnsi- 
tee for A. H. Johnson, the then président of the railroad company, 
and superiutendent of the road under the reeeiver. 

The plaintiff, by its agent, had notice of this sale, and appeared, by 
its attomey, in court and moved to open the biddings for the road, 
and the court passed an order that the biddings would be opened if 
the présent plaintiff or any person should advance the bid $5,000 
during a period of 10 days allowed for that purpose. The plaintiff, 
or its agent, declined to open the biddings. In the mean time 
Johnson had grown sick of his bargain, and made application to the 
court to set aside the sale and permit him to withdraw the purchase 
money. This was refused, and the sale confirmed. Johnson then 
offered to turn the road over to the plaintiff, or any holders of the 
first-mortgage bonds who would pay him the amonnt of his bid 
within a period of some 60 days. This offer was communicated to 
the plaintiff by its agent, Sully, and declined. 

It is clear, from the évidence, that the defeqdants Johnson and 
Horner and the citizens of Helena wished to bave the bondholders 
purchase the road. They were extremely anxious that the road 
shonld be completed, and believed that its purchase by the bond- 
holders would insure that resuit, and that nothing else would. After 
the plaintiff and other bondholders declined to take Johnson's pur- 
chase off his hands, he proceeded, asfast as he could raise means for 
that purpose^ to put the necessary repairs and improvements apon the 
road, which embraced 50,000 new ties, 5 miles of new iron, the rebuild- 
ing bf nearly ail the bridges and culverts, raising the road-bèd in many 
places, and extensive repairs of the rolling stock. He afterwards sold 
a half interest in the property to his co-defendant, John J. Horner. 
Not long after the purchase, railroad securities and property in the 
south apprecîated very much, and, althougb the road in question was 
but a fragment, its value was enhanced by the gênerai and unpre- 
cedented increase in the value of ail railroad property. Its value was 
f urther enhanced by the construction of a trunk Une — not projected 
when Johnson purchased — from Missouri to Texas, which connects 
witb its western terminus at Glarendon, and by the extensive repaira 
and improvements put upon the road, which altogetber made it worth 
from $100,000 to $200,000 at the time this stiit was commenced, 
supposing it to be free from incumbrances prior in time to the mort- 
gage nnder which défendants claim. 

The bill, which was filed five years after the sale, seeks to charge 
Johnson as a trustée for the bondholders on geneical charges of fraud 
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against hîm, the Union Trust Company, and others, relatîng to the fore- 
closure and sale, and for alleged inadequacy of price. The latter 
charge was abandoned at the hearing, the connsel for the plaintifl 
conceding on the argument that the road sold for ail it was worth in 
its then condition, and in view of the question of the lien for the 
state aid bonds. 

The rule is well settled that in the absence of fraud the benefiei- 
aries in railway mortgages are bound by what is done by their 
trustée. 

"In such cases the trustée is in court for and onbehalf of the bene- 
fîciaries; and they, though not parties, are bound by the judgment, 
unless it is impeached for fraud or collusion between him and the 
adverse party. The principle whieh underlies this rule has always 
been applied in proceedings relating to railway mortgages where a 
trustée holds the security for the benefit of the bondholders." Ker- 
risoa v. Stewart, 93 U. S. 155, 160. "The trustée of a railroad mort- 
gage represents the bondholders in ail légal proceedings carried 
on by him affecting his trust, to which they are not actual parties, 
and whatever binds him, if he acts in good faith, binds them. If a 
bondholder not a party to the suit can under any circumstances bring 
a bill of review, he can only hâve such relief as the trustée would be 
entitléd to in the same form of proceeding." Shaw v. Railroad Co. 
100 U. S. 605, 611. Although the bill charges fraud in gênerai 
terms upon the trustée, in connection with the foreclosure suit, there 
is not a syllable of évidence to support the charge. 

One point much relied on at the hearing to support the bill was 
that the bill to foreclose was filed by the trustée :without the written 
request of the holders of one-third in amount of the bonds then out- 
standing, «s reqnired bythe twelfth article of the mortgage; and that 
the decree requiring the payment of the principal sum of the mort- 
gage debt was therefore erroneous. The late cases of the Chicago, D. 
é V. R. Co.y. i^osrficfcj 1 Sup. et. Eep. 10, United States suprême court, 
are cited in support of this contention. The ruling in those cases does 
not aid the plaintiff 's case, for several reasons : (1) The mortgage 
in the case at bar contains an important provision on the subject 
which was not contained in the mortgage under considération in the 
cases cited, and which would seem to authorize ail that was done by 
the trustée, and the decree of the court for thewhole débt. (2) It 
was undoubtedly compétent for the trustée to file a bill to foreclose 
for the interest actually due, and that largeLy exceeded in amount the 
value of the road. (3) The railroad company does not complain of 
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the decree, and the plaintiflf is estopped to do so by reason of having 
filed and proved in the master's office more than one-third in amount 
of ail the bonds issued, with fuU knowledge of ail the facts. This 
•was a ratification of the action of the trustée. (4) If it be conceded 
thatthe réquisition of the holders of one-third in amount ofthe bonds 
was indispensable to authorize a decree for the full sum of the mort- 
gage debt, that fact would not affect the jurisdiction of the court or 
the validity of its decree when collaterally attaeked. The jurisdic- 
tion of the court to pronounee a decree in the case is not contested, 
and if it rendered a decree for more than was due it was • error 
merely, which might bave been corrected on appeal by the proper 
party in apt time. But if it be conceded that it was an error, it was 
one of which the trustée could not complain; and there being no 
fraud on the part of the trustée the bondholders are as miîch bound 
as the trustée, and cannot avoid the decree in any form of proceed- 
ings. Shaw v. Bailroad Co. supra. , ■ 

It is needless to discuss in détail the charges of fraud eontained in 
the bill. The plaintiff bas lost ail right to be heard by its own gross 
lâches. In excuse for the long delay, the bill allèges the plaintiff was 
ignorant of the facts until recently. This allégation is not true. 
The plaintiff's agent had notice of ail the facts, and testifies he com- 
municated them to the plaintiff immediately after the sale. But the 
bill itself does not state a case that will excuse the delay. "A gên- 
erai allégation of ignorance at one time and knowledge at another is 
of no effect. If the plaintiff made any particular discovery it should 
be stated when it was made, what it was, how it was made, and why 
it was not made sooner. * * * There must be reasonable dili- 
gence, and the means of knowledge are the same, then, in effect as 
knowledge itself." Wood v. Carpenter, 101 U. S. 135, 140; Har- 
wood V. Bailroad Co. 17 Wall. 78 ; Badger v. Badger, 2 Wall. 87. 
• In Harivood v. Bailroad Co. supra, there was a delay of ûve years, and 
in Twin-lick OU Co. v. Marhury, 91 U. S. 587, there was a delay of 
four years, and the court denied relief in both cases on the ground of 
lâches. In the case last cited, the défendant, at the ^ime he pur- 
chased the corporate property, was a stockholder and director in the 
Company, and the bill, which soughtto charge him as a trustée, was 
filed by the company, and not, as in the case at bar, by a bondholder. 
Âll parties in this case were authorized to bid ai the sale, and the 
fact that Johnson was président of the railroad company and the 
plaintiff a holder of bonds of the company did not in itself raise a 
trust relation between them which would entitle the latter to oharga 
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theforrùer as a trustée, and atits élection treat his purchase as though 
made in trust for its beneôt. It could only avail itself of Johnson's 
purchase by yirtue of some agreement or fraudaient act on his part. 
The plaintiff does not rely upon any agreement, and if the conduct of 
Johnson was such as to entitle the plaintiff to avoid his purchase or 
avail itself of his bid, it ought to hâve exereised the right within a 
reasonable period. It could not delay the assertion of this right to 
enable it to décide, in the light of subséquent events, whether it -would 
or not be profited by its assertion. 

In Twin-lick OU Co, v. Marhwy, supra, Mr. Justice Milles says : 
"No delay for the purpose of enabling the defrauded party to specu- 
late upon the chances which the future may give him of deciding prof- 
itably to himself whether he will abide by his bargain or tescind it, 
is allowedit in a court of equity." That is precisely what the plain- 
tiff asks the court to permit it to do in this case. It declined to take 
the property at the price bid by Johnson, because, as mattérs then 
appeared, that seemed to be ail or inore than the property was worth. 
It was patent to ail at the time bf the sale that the alternative would 
be presented to the piirchaser of expending at once a large sum for 
repairs and improyements on the road, or abandoning its use as a 
railroad altogether. And after thèse expenditures had been made it 
was exceedingly doubtful whether the earnings of the road would equal 
its running expenses. In view of thèse facts, and the further fact 
that it was claimed then that the lien for the |1,350,000 state aid 
bonds issued to the road was paramount to the lien of the mortgage 
under which the road was sold, (which is still an open question so far 
as relates to this road,) it is not surprising that it was diffioult to find 
a bidder for the property at the minimum price fixed in the decree, 
or that the plaintiff declined to take it at that price. Years after- 
wards, and when the property had greatly increased in value from 
causes not then foreseen, and from extensive repairs and improve- 
ments put upon it, and after other interests had intervened, and the 
plaintiff erroneously supposed the question of the lien for the amount 
of the state aid bonds was out of the way, it files this bill, and asks 
that it be permitted to do now what it declined to do then, take the 
property at Johnson's bid, and that he be decreed to be a truste© and 
required to account. 

A more inéquitable demand, considering the facts of the case, was 
probably ne ver addressed to a court of equity. If it wassettle^ that 
there was no lien on the road to secure the state aid bonds, the case 
would not be any more favorable for the plaintiff. Having declined 
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to take the risk of purchasing the property when it was doubtful 
■whether the investment would entail a loss or yield a profit, it shoold 
not be permitted at this late day and in the light of subséquent events to 
reconsiderthat resolution. The profits, if in the end there are any, justly 
belong to the purchaser, who took the risk, and -whose labor and cap- 
ital bave added largely to the value of the property. As was said by 
the court in Wood v. Carpenter, supra, it is impossible "to avoid the 
conviction that the plaintiff's conduct marks the différence between 
forethought in one condition of things and afterthought in another." 

Lâches need not be pleaded. If the objection is apparent on the bill 
itself, it may be taken by demurrer. Maxwell v. Kennedy, 8 How. 
322; Lansdalev. Smith, 16 Cent. Law J. 28; [S. G. 1 Sup. Ct. Rep. 
350,] And if the cause, as it appearson the hearing, is liable to 
the objection, the court mil refuse relief, without inquiring whether 
there is a demurrer, plea, or answer setting it up. Sullivan v. Port- 
land R. Co. 94 U. S. 811; Badger v. Badger, 2 Wall, 95. 

The plaintif and ail other purohasers of the first-mortgage bonds 
hâve undoubtediy lost the money invested in them. But they did not 
lose it by.the foreclosure proceedings. It was lost from the instant 
it was invested in bonds secured by a mortgage on a road which bad 
an existence only in name. If they hâve any just ground, of oom- 
plaint, it would seem to be against those whose représentations in- 
duced them to purchase the bonds, and who probably used the pro- 
ceeds for purposes other thap building the road. 

Let a decree be entered dismissing the bill for want of equity, at 
plaintiff's costs. 



MoEGAN V. Kansas i'AO. JitY. DO. and otnera. 

(Circuit Court, S. D. New T<n-k. September 11, 1882.) 

1. Soit ht Bohdholder op Railboad — What must bb ALiiEOBDAND Pboved. 

Wliere an action is.brought by a bondholder of fl. corporatioii for an ac- 
counting and an injunction against a railroad company, wherein he makes the 
trustée under an income mortgage défendant, it must be alleged and proved 
that such trustée has been requested to bring suçh action, and that he negr 
lected and fatled to do so, and that he is, therefore, made a défendant in the 
action. 

2. Same— N'bcessart Partt. 

A party Who is a sole trustée under an income mortgage of a railroad corpo- 

raliin, is â neccssary party to a suit against such corporation for an âccounting 

, .and an injunction, and on f ftilure to join liira as such the bill .-will be diamisaèd, 
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altliough It Is shown that he was not and could not be found within the dis- 
trict to be served with process, where the issue is as to whether he was requested 
and refused to sue. 

In Equity. 

Bill m equity by the holder of certain coupons attached to income 
bonds of the Kansas Pacific Eailway Company, for an accounting 
and a deoree of payment. The plaintiff sues "on behalf of himself 
and ail other holders of income bonds who may show themselves en- 
titled to relief, and who shall in due time corne in and ask relief by 
and contribute to the expansés of this suit." Lewis, the trustée of 
the bonds, was named as défendant to the bill, but was not served 
with process, and did not appear in the cause. The bill averred a 
request upon Lewis to bring this suit, but no proof of the averment 
was offered at the hearing. 

G. H. Forster, for plaintiff. 

./. F. DiUon and A . H. Holmes, for défendants. 

Blatchfokd, Justice. Benjamin W. Lewis is named în the bill as 
a défendant. Process of subpœna is prayed against him in the bill. 
The bill avers that "during the several years last past the défendant 
Benjamin W. Lewis has duly become sole trustée under said income 
mortgage," and "has been requested to bring an action for the ac- 
counting and injunction asked by the plaintiff herein, but he has 
neglected and failed to bring such action or comply with said request, 
and he is, therefore, made a défendant in this action." The answer 
of the Kansas Pacific Eailway Company admits that "during several 
years last past Benjamin W. Lewis has been the sole trustée under 
said income mortgage, but it has no knowledge or information sufii- 
cient to form a belief as to whether or not he has been requested by 
complainant to bring an action for the accounting and injunction asked 
by complainant herein." This raises an issue as to the requost to 
Lewis. 

Lewis, being the trustée under the mortgage, is the proper party 
plaintiff in a suit of this character, and some good reason must ap- 
pear of record why he does not sue as plaintiff; and, in such case, he 
must be made défendant. The bill recognizes this necessity, and 
hence makes the averments referred to. The averment as to the 
request to Lewis is controverted, but it is not proved on the part of the 
plaintiff. It would be necessary to prove it, even though Lewis were 
served with process or appeared. It is not alleged in the bill that he 
is beyond the jurisdiction of the court, nor is that fact proved. The 
biîl, it is true, describes Lewis as "of the city of St. Louis," and 
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as "a citizen ofthe stateof Missouri." Butthatisnotsuffioîent. And 
even if it were shown that Lewis was not and could not be found 
within this district, to be served with process, there is nothing in sec- 
tion 737 of the Eevised Statutes which makes it proper for the court 
to adjudicate the suit without the présence of Lewis, because the issue 
as to whether Lewis refused to sue, as stated, is one on which Lewis 
must be heard, and under section 737 he cannot be concluded or 
prejudiced by a decree rendered in bis absence. The statute cannot 
be construed so as to couvert real parties and necessary parties into 
no parties at ail. There is, in this case, no suit to adjudicate unlesg 
Lewis be plaintiff, or unless, if he be défendant, he be served or ap- 
pear. Kule 47 in equity is to the same purport. It makes it discre- 
tionary with the court to proceed, as does section 737. 

For the foregoing reason, and without deciding expressly or im- 
pliedly any other question raised in the case, the only disposition 
that can now be made of the suit is to dismiss the bill, with costs, but 
without préjudice to any other suit in any court. 



Hall v. Memphis & Uhaelbbton E. Co. 
(Circuit Court, Wi D. Tennessee. October 2, 1882.) 

1. Actions ra Tort and Ebt Cîontracto — Tbnn. Code, j 2746 bt bbq. 

The plaintiff, on the facts stated and proven may, in Tennessee, recover what- 
ever damages he may be entitled to, whether his action soiinds in tort or ex 
contractu, ail forms of action having been abolished by the Ctode. 

2. Oabiîieb op Passbngers — Limited Ticket — Ejection — Mbasube dp Damages. 

A passenger holding a ticket, the limitation of which has expired, Oftunot 
insist that the conductor shall take it, in violation of a régulation of the Com- 
pany requiring the conductor to demand train fare of persons without tickets, 
although he may hâve an understanding or contract with the station egent 
of whom the ticket was purchased that it would be received after tho time lim- 
ited on the face of it ; and on the refusai to pay the fare éjection from the train 
was not wrongful. And the measure of damages in a suit for a breach of the 
alleged contract'is, in the absence of proof of any spécial damage by delay, ■ 
only the price of the extra fare demanded and pàid for transportation to the 
place of destination. 

3. Same — Whongful Ejection — Résistance bt Passengbb. 

AVhile résistance to the authority of a conductor does not preclude a pas- 
senger from recovering reasonable damages for a wrongful éjection from the 
train, it is his duty, certainly where he is in the wrong, to submit without 
résistance, except in défense against impending bodily injury ; and, right or 
wrong, unnecessary résistance will excuse the use of force and mitigate the 
flamages for any injury received. 
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4. Same— CoNTBACT OF Cabeiage — Mtstakes about Tickets. 

A contract of carriage is made with référence to the reasonahle régulations 
of the carrier for the intercommanication hetween the agents of the carrier in 
tlie transaction of its business ; and mistakes should be treated, as in other busi- 
ness transactions, as tnatters for adjustment between the passenger and the 
proper agents of tlie carrier. Held, therefore, that where there is a disputa aris- 
ing on the train àbout the ticket it is the duty of the passenger, if able to do 
80, to pay the extra fare and rely on his remcdy to recover it back, rather than 
to force the conductor to expel him, with a view to suing for damages for a 
wrongful éjection. And, if he insists on expulsion, he can recover no other 
damages than he could hâve recovered if he had paid the extra fare or qiiietly 
left the train and sued for a breach of the contract. 

6. SÀME— Place of Expulsion — Rbaulak Station. 

A regular station is not an improper place to eject a pasisenger, although 
there, may not. be a hôtel for public accommodation at that place. 

Motion for New Trial. 

The plaintiff, who is about 85 years of âge, purchased tickets at 
reduced rates for himself, his wife, about 76 years of fige, and his 
daughter and her child, from Town Creek, a station on defendant's 
road, to Memphis and return, upôn which a limitation was printed, 
"Not good after 30 days." They were persons of the highest respect- 
ability. Going to Texas, thèy rôttirned after the limitation expired, 
and the conductor refused to receive the tickets, demanding train 
fare. This being. refused, they were ejected at the next station, as 
required by a régulation requiring the conductor to demand certain 
prescribed rates for passengers not holding tickets. The plaintiff 
insisted that he had purchased the tickets as unlimited tickets, and 
that the station agent had assured him that, notwithstandingthe limita- 
tion, he could be carried on them at any time. This was denied by 
the agent, and there was great conflict of proof on the subject of what 
transpired at the time of the purohase. The plaintiff offered to pay 
the diiïçrenee between the priée of the tickets and the regular unlim- 
ited tickets, and between the price of the tickets and the train fare, 
which was refused. Hethen offered to pay this différence to Collier- 
ville, a station further on, where he had friends. This was refused, 
and he was advised by the conductor to pay train fare to that station. 
He told the conductor that he would only leave by force, and laying 
hold of the seat refused to leave it. The conductor forced him 
ont of it, and led or dragged him from the train, and the others were 
conducted to the platform. There was no hôtel there, but a small 
station-house, in which there was a room in which the parties passed 
the night, under circumstances of great discomfort. His wrist was 
somewhat strained, and his wife strained her aukle on tlie platform. 
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Thcre was much dispute as to the exact occurrences, the inadequacy 
of light f urnished, and assistance to the platform ; the plaintiff com- 
plaining that they were hurried off and left in the dark, to find their: 
•way as beat they could, in unpleasantly damp and cool weather for 
people of their âge, while the conduotor insisted that he acted with 
ail the courtesy and gentleness possible under the circumstances, and 
with more attention than usual in like cases, beoause of the âge of 
the parties. 

It was not disputed that the business was disagreeable to the con- 
ductor, and that he was at much pains to persuade the plaintiff 
and other parties to pay the small sum demanded for fare to Collier- 
ville, at least, but that the plaintiff insisted on being put off with force 
unless hia offers to pay only the différence between the price of the 
expired tickets and the train fare were complied with. The train 
fare to Gollierville for the whole party was between three and four 
dollars. The plaintiff had ample means to pay train fare to either 
Gollierville or Town Greek. The court directed a verdict for the de- 
fendant Company, with a stipulation, however, to submit to a ver- 
dict for the extra fare paid by the plaintiff on the next day for tick- 
ets to his destination, if the court should conclude the Company was 
liable for it. Subsequently a verdict was entered for the plaintiff 
according to the stipulation, and he moved for a new trial. 

Wright é Folkes, for plaintiff. 

Humes & Poston, for défendant. 

Hammond, J. It was much argued at the trial and on tfais mo- 
tion for a new trial whether, under this déclaration, there could be 
any recovery ex contractu at ail, and whether the action did not sound 
80 entirely in damages that the plaintiff could not recover for any 
mère breaeh of the contract, irrespective of the question whether the 
plaintiff had been rightfuUy or wrongfuUy ejected from the train. 
The court was of opinion then, and now is, that this was an imma- 
terial question, since, under our Code, abolishing ail forms of actipn, 
a plaintiff may reoover by a simple statement of the facts, be they 
what they may, if thèse facts entitle him to recover in any form. 
Tenn. Gode, §§ 2746-2748, 2896, 2975; Jerman v. Stewart, 12 Fed. 
Eep. 266, 267; Angus v. Dickinson, Meigs, 459; 5 Am. Law Eev. 205, 
225. The court, therefore, put the défendant under a stipulation to 
submit to a verdict for the price of the tickets, not because the éjec- 
tion of the plaintiff was adjudged wrongful, but because the facts 
showed that the défendant had refused to carry out its contract, and 
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had incurred whatever liability attached for that breach. A verdict 
and judgment were subsequently directed, under the stipulation, for 
the plaintiflf for the amount he paid for the tickets, which settled the 
right to recover on the faots, but limited the measure of damages to 
the priée of the tickets. This action of the court assumed that the 
jury would hâve found the much-disputed facts in regard to the eon- 
tract in favor of the plaintifif, and prooeeded on the theory that he 
was entitled to be carried on the expired tickets from Town Creek te 
Memphis and back, and that the défendant company was guilty of a 
breach of its contract and liable for refusing to carry him. The case 
was treated as if the plaintiff had paid the extra fair demanded, as 
he did the next day, when he purchased new tickets and proceeded 
on his journey, and then sued for a refusai to carry him on the orig- 
inal contract. 

It is now argued that, this being so, the plaintiff was wrongfully 
ejected, and the case should hâve gone to the jury under proper 
instructions as to the measure of damages. If the défendant com- 
pany were complaining and demanding a new trial, I should not 
refuse it; for, clearly, the fact whether-it made any contract other 
than that expressed on the limited tickets was much disputed, and 
the jury might hâve found the verdict either way, and the action of 
the court was wrongful as to the défendant company in depriving it 
of a jury trial on that question. But the stipulation was put upon 
the défendant to compel it to submit to a verdict on that question 
against itself, and disembarrass the case of ail other considérations, 
except the one whether the plaintiff was entitled to recover for putting 
him off the train anything more than the priée of the tickets. The 
proper direction would bave been to find for the plaintiff the amount 
paid for the new tickets and interest, or not, in the discrétion of the 
jury, instead of a direction to find for the défendant company. But 
I had not then fuUy made up my mind that the plaintiff was entitled 
to recover anything ex contractu, and sought to reserve that question 
by the stipulation. The real question in the case is one of the proper 
measure of damages. When the court directed a verdict for the 
défendant corporation, with the stipulation above mentioned, it de- 
termined that the price of the extra tickets was the proper measure 
of damages, and, taking the subséquent action of the court under the 
stipulation into view, the case stands in the attitude of a direction 
by the court, on ail the facts, assuming conclusively in favor of tlie 
plaintiff that he had a contract entitling him to carriage, that the 
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jury Bhould find a verdict for the plaintiff for the price of the extra 
tickets, and he is entitled to a new trial if under any proper view of 
the facts or law he could hâve recovered more. 

It is proper to remark that the court laid out of the case ail ques- 
tions of unnecessary force, for, on the plaintifE's own proof, and pay- 
ing no attention to the conflict as to \yhat was actually done, as ap- 
pears by defendant's proof, he resisted the condustor, and not only 
provoked, but invited, force to eject him; no doubt under the mistaken 
view of the law, as he himself expressed it, that "he had a right to 
vindicate his constitutional and légal rights as a free American citi- 
zen;" that it was his duty to do so; ànd further, that résistance was 
necessary to seeure his right of action against the company. He 
admits that much, and I do not doubt he felt that he was building 
up a more substantial claim for large damages by résistance. It is 
a common mistake, but where the conductor is acting lawfully, and 
doing what he has a right to do, the passenger must submit to his 
aothority, and résistance is whoUy unlawful. The courts will not, 
where a passenger is in the wrong, tolerate any nice discriminations 
about the force necessary to seeure submission to the conductor's 
lawf ul authority and overcome the résistance, unless it may be where 
the conductor départs from the exercise of lawful force, and beats, 
wounds, or maltreats the resisting passenger in the ill-temper of bel- 
ligereney, and thereby becomes an aggressor on his own personal 
account. Even hère it would be remembered that the conductor is 
likewise human ; while he should do his duty without unnecessary 
violence, aud in the best of temper, a resisting passenger cannot ex- 
pect the courts to erect délicate scalea on which to weigh with exact 
nicety the force used to overcome his résistance. The conductor is 
somewhat like the master of a ship. He has police powers and dis- 
ciplinary control over the train, and the quiet and comfort of the 
passengers and their safety are under his protection. He should be 
obeyed by the passengers, and the common notion that force must 
be invited to seeure légal demands against his unlawful exactions is, 
in my judgment, erroneous and vicious. AU the passenger need do 
is to express his dissent to the demand made upon him, and he need 
not require force to be exerted to seeure his rights, certainly not to 
increase his damages. I hâve held in another case that even where 
the passenger is right and the conductor wrong, it is contributory 
négligence to resist him by engaging in an unnecessary trial of strength 
with superior force. Absolute submission may not be a duty where 
the conduot of the conductor is wrongful, and résistance does not pre- 
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clude the right to recover ail reasonable damages for the wrong done ; 
but unreasonable résistance should be considered in mitigation of 
damages; résistance should not, at ail events, be allowed to aggra- 
vatethe damages. Brownv. Memphis é C. R. Co. 7Fed. Eep. 51, 65. 

I fnlly recognize the feeling of "a free American citizen" in the 
face of threatened wrong or insuit, but the saf ety of the ship forbids 
that he should fight with the master, and imperil the ship and the lives 
and property she carries. Better that he should suffer the wrong than 
to endanger or discomfort his fellow-passengers. The conductor of a 
railroad train is not altogether as suprême, perhaps, as the master of 
a ship; but on analogous principles, that seem to me obvions, it is, 
I think, the duty of a passenger to avoid résistance beyond mère dis- 
sent, and submit to his authority without more than mère protest, 
unless résistance is necessary to défend himself against impending 
Personal injury. In this case, therefore, it not appearing that the 
conductor was guilty of any attempted violence in overcoming the 
résistance of the plaintifif, and that he was as considerate of his âge 
and obstinacy as possible, taking ail the plaintifif said to be true, .1 do 
not feel authorized on the proof to submit to the jury whether or not 
the plaintiff's résistance might not hâve been overcome with some- 
thingless of force than the conductor used. The plaintifif said he did 
the best he could to retain his seat in the train by holding on and 
refusing to leave it. 

The same considérations, growing ont of the mistaken notion of 
the plaintifif that he was only vindicating his rights, that to do this 
he must invite force, and his obstinacy in refusing to pay the addi- 
tional fare demanded while he had abundance of money with him to 
do so, convinced me that he was intent on making a case against 
this railroad company by compelling the conductor to eject him or 
recognize his tickets, and induced me to withdraw ail the circum- 
stances connected with his éjection from the considération of the 
jury in aggravation of damages. In my judgment passengers can- 
not be allowed to build up cases for damages. Admit that the com- 
pany should hâve carried this plaintifif notwithstanding the expira- 
tion of the limited ticket, and notwithstanding the régulations 
forbidding the conductor to recognize a ticket after it had expired, 
and it does not follow that the plaintifif is entitled to recover dam- 
ages for the injuries, real or imaginary, to his person or his feelings 
for his éjection from the train. He may be entitled to the damages 
for a breach of the contract, which he has, by the judgment, received ; 
and if, by the delay or refusai to carry him, he had sufifered in his 
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business or been put to expense, thèse might bave; been added. But 
there was no proof of such damages in this case. It was claimed 
that damages should be awarded for indignity to thèse oldpeople; for 
injury to them in their persons and. feelings by putting them out in 
the night under circumstances of discomfort. The conductor should 
probably bave carried thèse aged people, their daughter and child, to 
CoUierville, some 16 miles further on, where they were willing to 
stop, and had ample time to adjust their trouble about tbe tickets. 
This, in considération of their extrême âge, and the great induU 
gence due to even the exactions, the whims^ and the obduracy someT 
times found in extrême old âge, and abundantly manifested by this 
— as the proof shows — very excellent gentleman. AU the jury, no 
doubt, would bave advised this, and ail the learned counsel, partic- 
ularly those of the défendant. But thisis mère sentimentalism. The 
conductor was not bound to do it, nor to risk expulsion by doing it, 
and the conduct of the plaintiff was not of that character to incline 
him to it. Hère -was an aged gentleman with an aged wife, their 
daughter and her child, fouûd upon a train with expired tickets, 
which the conductor was forbidden to receive. There was a dispute 
about the obligation of the company to receive them. The faot 
appeared on their face that the contract of the company had expired, 
and this was ail the conductor knew, or could know of bis own 
knowledge. AU else about them he must take from the plaintiff. 

The plaintiff's claim rested upon complicated transactions, under- 
standings, inferences, and a contract, if you please, restingin paroi, with 
two or more station agents, more than 100 miles away. How could 
the conductor act on such a contract? How could he take thèse 
expired tickets, and obey the rules of bis company prescribed for bis 
guidance ? But hère was the plaintiff insisting unreasonably that he 
should. Their negotiations came to the point that by paying less 
than five dollars the party would be carried to CoUiersville, wheré 
they had friends and were willing to stop until the trouble could be 
arranged; and yet this obdurate passenger refused to pay it, with 
ample funds in hand, and insisted on a forcible éjection of himself 
and the aged wife, their daughter and her child. If wrongly de-- 
manded it could hâve been recovered back, with costs, and ail dam- 
ages satisfied. Why should he not bave taken that course? It is 
not the case of a man with a clear right and a clean ticket entitled 
to ride on that trip and train wrongfuUy ejected, but of one with a 
disputed right,. a ticket void on its face, and which required further 
attention from the passenger to make it available, as he was informed 
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then and there by the conductor. Under such circumstances, to însiat 
on the conductor taking his word about -what he had been told by the 
station agents as to the capacity of the ticket to take him along after 
its plain terms had stamped it with uselessness, rather than pay the 
fare demanded, was his own foUy; and this was the cause of his 
éjection and his damage, and it was not the proximate or remote 
resuit of a breach of the contract. 

Hère we are met with an argument that this was ail for the jury 
and not the court. Ithinknot. The court detsrmines the measure 
of damages as a question of law, by fixing the principle by which 
the jury measures the quantity. Outside of that it is for the 
court to adjudicate on the facts as found by the jury, and in 
reaching my conclusions I assume ail the plaintiff's case to be 
just as he himself makes it, and base my judgment solely on his 
proof. Numerous cases can be cited in opposition to thèse Tiews, 
but none of them are from the suprême court, and I prefer to follow 
those that may be cited to support this judgment. The fact is that this 
class of cases is not satisfactory as furnishing précédents for any 
judgment. The facts are so differential, the oscillation and vacil- 
lation 80 great, that any hope of reconciling the conflict is visionary. 
The most that can be done is to trace out some principle of judgment 
that meets the gênerai approval. That which I seek to follow hère 
is this : While the law holds carriers to a rigid responsibility to the 
public, and will enforce it by awarding damages, sometimes more than 
hâve been actually sustained, it does not require of them unreasona- 
ble acquiescence in every demand made by a customer to waive their 
ordinary business rules of conduot in favor of his oonvenience or even 
in favor of his contract. I tried to illustrate this at the trial by put- 
ting the case of a passenger being furnished through accident or 
mistake with a ticket to another place than that to which he wished to 
go. He has paid his money and there is avalid contract to carry him 
to his destination, but it can hardly be that he can require the con- 
ductor to stop the train till he can rectify the mistake, or take the 
ticket on his assurance of the real contract, or to abandon the ticket 
System and disregard the régulations made for the gênerai public and 
the carrier's mutual convenience. What is to be done ? Clearly, it 
seems to me, the passenger should pay his fare — if able — and settle 
the différence with the oompany by returning the ticket and adjust- 
ing the balance. Men do this in ordinary business intercourse in 
other branches of trade or commerce, and there is no reason why they 
should not in this. 
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The law recognizes that thèse carriers find it necessary in their 
business to hâve their checks and balances in tbe intercommunication 
oî their agents, and they require in its conduct elaborate Systems of 
rules to prevent loss to them and to the public. Mistakes will occur 
with railroads as with others, and the same rules should be applied. 
It seems to me that a passenger, finding himself without a ticket or 
other évidence of his contract which will be recognized under thèse 
régulations, cannot plant himself on his contract right and force the 
railroad, outside and against the régulations, to a spécifie perform- 
ance then and there by compelling the conductor to eject him as a 
foundation for more damages than h'e would receive if he should 
comply with the régulations, and sue for a breach of the contract. 
There is no other just way to manage thèse mistakes. Those who 
would defraud the company might prétend to be the victims of mis- 
takes or the beneficîaries of contracte outside the régulations. We 
took much time, examined many witnesses, and heard much argu- 
ment on the issue whether the station agent did or did not make the 
alleged contract to carry the plaintiff on tickets expired on their face, 
and I doubt if, in the conflict of proof, the jury could hâve reached a 
satisfactory verdict on that issue. How, then, could the conductor 
hâve tried it successfully in the brief time allowed him in eollecting 
tickets? It was impossible. He had eifcher to take the plaintifif's 
word for it or enforce his régulations. The plaiutiff's word was, and 
has been ail along, disputed; and, giving him the benefit of ail the 
credence his character and life entitles him to, the fact remains that 
the conductor had no means of knowing the weight to be attached to 
his word, and a common impostor could bave told the story as well as 
the best of men. 

It is in my judgment the duty of a passenger to see to it,-before 
he takes a train, that his ticket will carry him on that train, and 
where it is on its face expired he should hâve it renewed or other- 
wise made good at the proper place, and by inquiry before taking 
the train be sure that it is a proper thing for him to take that train. 
The business could not be done with tickets on any other principle. 
Admit ail that may be demanded by a theory that it is the duty of 
the carrier to inform its agents of anomalous contraets and the re- 
suit is the same. They do this by giving the passenger évidences of 
his contract, called tickets, or sometimes spécial passes, and it is 
likewise the duty of the passenger to see that he has thèse necessary 
Vokens of his right to travei on a train. If there be mutual mistake» 
v.lo,no.l — 5 
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and mutual neglect, or even a mîstake by the carrier alone, ît does 
not follow that the passenger can demand that ail the régulations 
shall be set aside to cure the mistake, but only that it must be by 
conférence with the proper officers (and the conductor on a moving 
train is not in a case like this one of thèse) adjusted, and if this be 
refused, proper damages inay be recovered. But the proper damages 
are not such as the unfortunate passenger may receive by absolutely 
insisting on a violation of the ordinary régulations, by subordinate 
officiais for whose guidance the régulations are a neeessity, to cover 
a case clearly outside of them. If the plaintiff had been penniless, 
I iieed not say whether the principle would be changed. Perhaps 
not. But hère there was money sufficient to hâve paid the extra fare, 
as it was afterwards paid, and the plaintiS's duty was to hâve paid 
it that night and sue for a breach of his alleged contract, and not to 
force an éjection and lay the foundation for larger damages than a 
suit on the contract would hâve given him. Suppose he had contin- 
uously refused to pay fnrther fare and remained continuously at the 
place where he was ejected, can it be said he could hâve recovered 
for ail that delay in reaching his destination? Why, then, should he 
not pay'at once and go on, as to pay later and go on, to avoid con- 
tributory négligence? -It is argued that petty suits like that sug- 
gested by the court would be expensive and useless as a means of 
compelling great corporations to discharge their contracts, and the 
lawyers would not take them. Great corporations are no more liable 
for great damages for small injuries than other people, and the plain- 
tiff, before a justice of the peace at his own home where the witnesses 
ail resided, by an ordinary suit, could hâve recovered back ail the 
extra fare, if he were entitled to it, with as little expense as in other 
cases.. 

Some argument has been made that the conductor demanded more 
fare than under the régulations he should hâve done. I thiuk the 
régulations, as explained by the several. conductors' books put in 
proof, and the explanations of the dates when they were in force, 
and the explanations as to the meaning of the terms "straight fare," 
"train rates," "conductors' rates," etc., as given by the witnesses, 
will show that this is not the fact. But I do not go into that, because 
the principle of this judgment is the same, whether the conductor 
demanded too much or not. A moving train is no place to wrangle 
with the conductor about rates. His demand for fare should be 
complied with, or the passenger pe.iceably and quietly leave the train 
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and seek his remedy at law. He cannot compel eieciion with force 
and increase his damages because the conduotor asks too much. If 
he tenders the proper fare and it is refused, the law will compensate 
him in damages, but he cannot force himself on the conduetor in a 
dispute ahput rates, any more than in a dispute about tickets. It 
is not like the class of cases where the passenger ïs ejected for 
refusing to comply with unreasonable régulations in the mattei* 
of the manner and mode of carrying him, or like violation of the 
contract. There the public policy whioh requires carriers to respect 
the rights of people to accommodation according to contract, to 
protection to life and limb, etc., authorizes the courts and jùries to en- 
force that policy by damages which are not altogether, perhaps,^— 
at least where there is personal indignity or violence, — measured by 
the nicest scales of exact injury so much as by the force of example 
required to compel the carrier to do his duty to the public. Railroad 
Co. V. Brown, 17 Wall. 445; Pennsylvania Co. v. Roy, 101 U. S. 451 ; 
Gallina v. Hot Springs R. Co. 13 Fed. Eep. 116. Thèse overchargeâ 
in rates for transportation can be compensated by the money overpaid 
and interest, and I do not see that the public policy referred to hère 
requires that in the multitude of business a carrier shall be held never 
to make mistakes, or always to be exactly right in ail disputes aboùt 
contracts under the penalty of punitive damages. The argument that 
the case is governed by the strict law of contract which is so urgently 
pressed by gênerai analogies of a contract to do a thing, and a neglect 
or refusai to do it, is met by the judgment in favor of the plaintiff 
for the fuU amount of the loss he sustained by the breach, and there 
is a misapplication of thèse analogies when we overlook the fact that 
the passenger makes his contract with référence to ail the reasonable 
rules prescribed by the Company for the useful conduct of its business, 
not only for its own convenience and profit, but also for that of the 
public as well. 

A very vigorous protest is made by the argument against the doc- 
trine of contributory négligence, as applicable to a case like this, but 
it is only at last a controversy about terms. Perhaps it is more tech- 
nically correct to say that the conduct of the conduetor of the train being 
unobjectionable, the injury complained of was not the direct resuit 
of any fault of his or the défendant corporation which he represented, 
and it is not, therefore, liable to the plaintiff, but it could hâve been 
prevented if the plaintiff had chosen to pay the fare demanded, and in 
that sensé it was the resuit of his own négligence, rather than anyfching 
the conduetor did. 
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It is further argued that the conductor put the plaîntiff off at an 
improper place. It waa a regular station, and his régulations re- 
quired him to evict a passenger refusing to pay fare at the next sta- 
tion. There was no hôtel at the place, but there were houses of cit- 
izen s close by, and there was at the station a room, not very élégant 
to be sure, but ail that the railroad could be required to ïurnish at 
such a place for waiting passengers. I know of no rule pf law which 
requires a railroad company to furnish récalcitrant passengers with 
accommodations of any kind when put off the train for refusing to 
pay fare, or to put them ofif only at stations having hôtels. They 
might not be allowed to put them off between stations, where they 
cannot see agents or procure tickets 'without extraordinary trouble, 
or in a wilderness or a désert, to suffer by starvation or for want of 
lodgings, bat this station afforded as much as the company could be 
required to provide in such cases. 

On the whole case, it seems to me now, as at the trial, that the 
plaintifs suit must be treated as if he had quietly left the train and 
sued for a breach of his alleged paroi contract to be carried at the 
reduced rate of limited tickets after the linîitation had expired, and 
that inasmuch as he shows no spécial damage to his business or 
otherwise, resulting from the delay, bis recovery must be limited to 
the extra fare paid, the other injuries complained of being the cause 
of his mistaken notions about his right to be carried on the expired 
tickets, and his résistance to the proper demand of the conductor 
that he should, in the absence of any évidence of his contract, pay 
train fare. 

As before remarked, there are cases which do not, in the text of 
the opinions and perhaps as adjudications, justify this judgment, but 
it finds support in others which seem to me more sound. Eemark- 
ing that the case of Louisville R, Go. v. Garrett, 8 Lea, 438, does 
not, in my judgment, in the least contravene the views hère exprcssed, 
and that the case of Walker v, Langford, 1 Sneed, 514, fully sustains 
them, although that was a contract of a whoUy différent nature, 
when it rules that a plaintifif cannot increase his damages for a 
breach of contract by neglecting, or refusing at his own expense, to 
do that which would lessen them, I close this opinion with a cita- 
tion of the principal and most pertinent cases cited on either side, 
without attempting to review or reconcile them. Frederick v. Mar- 
quette R. Co. 2)7 Midi. 342; Chicago R. Co. v. Griffin, 68 111. 499; 
Pullman Car Co. v. Reed, 75 111. 125 ; ///. Cent. R. Co. v. Johnson, 
67 m. 312; Cincinnati R. Co. v. Cole, 29 Ohio St. 126; Townsend v. 
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N. Y. Cent. B. R. 56 N. Y. 295 j S. C. 4 Hun, 217; Cox v. N. Y. 
Cent. R.R.i Hun, 176, 182 ; English v. Delaware é H. Canal Co. 66 N. 
Y. 464; S. C. 4 Hun, 683; O'Brien v. N. Y. Cent. R. Co. 80 N. Y. 
236; Hamilton v. Third Ave. R. Co. 53 N. Y. 25; Jackson v. Second 
Ave. R. Co. 47 N. Y. 274; Jeffersonville R. Co. v. Rogers, 38 Ind. 
116; Pittsburgh, etc., R. Co. v. Hennigh, 39 Ind. 609; Palmer v. Rail- 
road, 3 Kich. (N. S.) 580; Maples v. iV. F., eic, R. Co. 38 Conn. 
557; Burnham v. (îm?id Tr^refe 2Î. R. G3 Me. 298; Thomp. Carr. 
337; Hutch. Carr. §§ 570, 575; 6 South. Law Bev. 770. 
Motion overruled. 

See S. C. 9 Fed. Rep. 585 ; Grap v. Ctnninnati South. H. Co. 11 Fed. Bep. 
688; Maskos v. ^Iwer. Steam-ship Co. 11 Fed. Rei". 698; Brovm v. MempMs, 
etc., R. Co. 7 FED. Hep. 51; S. C. 5 Fed. Réf. 489. 



Récent Décisions on the Rights of Passengers. 

§ 1. Pbeuminabt. The principal case waa reported In 9 Fed. Rep. 585, 
wbere tlie leamed judge, in cbarging the Jury, ruied substantially the same 
question which is again ruled as above, that, although a passenger may bave 
a rjght to be carried uiider a spécial contract, if he be not provided with a 
ticket wliicli the conductor can reeognize, he must pay the fare dernanded by 
the eonductor, under a reasonable régulation requiring him to deniand fare 
of persons without tickets, and cannot insist on being expelled by force, as a 
foundation for a suit for damages for wrongful expulsion. By this c.onduct 
he contributes to his injuries, wliicli are the direct resuit of liis own conduct, 
and not the breach of any spécial contract he may hâve for his earriage.(a) 

A case involving the same facts as tho above case was tried in December in 
the circuit court of Shelby county, Tennessee, before the Hon. James 0. 
PiERCB, who is well known to the profession as a judge of exceptional culture 
and ability. Mrs. Clendenin was traveling with Mr. and Mrs. Hall, her 
parents, on the same kind of a ticket, bought at the same time and under the 
same circumstances, and expiring at the same time. ïliey went to Texas, 
and, on their return, reached Memphis on the very day their tickets were to 
expire. The time when they expired was midnight. They got on board a ' 
train which left Memphis at 11 :59 p. M. The conductor refused to reeognize 
their tickets, cli^iming that they had expired, and dernanded wliat is known 
as " conductor's fare " from Memphis to Town Creek. They declined to give 
this, and ofEered to pay •'agent's fare," which is somewhat less; whereupon 
the conductor put them ofE at White's station, which is 10 miles out, where 
they remalned ail night, without any place to sleep, and exposed to the weather. 
Mr. and Mrs. Hall brought the above suit for damages in the United States 
circuit court claimîng $20,000, and recovered the amount of the extra fare 
which Mr. Hall was obliged to pay in order to reach home. Clendenin and 

(o) HîiU T. Memphis, etc., R. Co. 9 k'eà. Rep. 535. 
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wife, suîng în the state court, had better luck; they had a verdict for $2,500. 
At the trial, Judge Pierce charged tlie jury as foUowa: 

"Qentlemen <^ the Jv/ry: 

"Two principal questions are presented m this câSê for your détermination. 

" First. Did the plaintiff, at the time she was ejected f rom the detendant's 
train, hâve a valid contract, thenin force, for carriage from Memphis to Town 
Creek. 

'^Second. If she did not hâve such a contract, and refused to pay the reg- 
ular fare therefor, at the defendant's established rates, when demanded by the 
conductor, in which case she had no right to remain on the train, then did the 
conductor put her ofE at any place other than a regular station, or did he in 
ejecting her use any more force or violence than was necessary? 

" It is admitted that when plaintifE's agent, Hall, purchased the ticket in 
question, nothing was said by him concerning the 30-days' limitation upon 
the ticket. You are instructed that if this were ail, the plaintifiE could not 
claim the right to use the ticket after the 30 days expired; and if she en- 
deavored thereafter to ride on defendant's train upon that ticket alone, and 
refused to pay the regular fare established by the company's régulations, she 
was wrong in so doing, and the défendant had the right to eject her from 
the train. 

" The rule on this point would be the same If plaintifE's agent, Hall, pur- 
chased the ticket by mistake, and afterwards asked the ticket agent to take it 
back and give him his money or another ticket, or to exchange tickets, and 
the ticket agent refused. 

"Whatever claim or demand, if any, the plaintifiE may hâve had upon the 
défendant by reason of such refusai, she had, under the circumstances stated, 
no right to ride upon defendant's train in défiance of its régulations, and with- 
out paying the fare as provided by those régulations. 

" The rule would be the same if you find that defendant's ticket agent might 
bave exchanged the ticket in case he desired to, but refused to do so, no mat- 
ter from what motive. 

"Again, if you find that, after so purchasing the ticket, plaintiffs agent, 
Hall, in endeavoring to get an exchange of tickets, asked the ticket agent who 
Bold him the ticket whether plaintifiE coiild not ride on the ticket after the 30 
days had expired, and that the said ticket agent told Hall she could not do so, 
or that he did not know, or that he did not assure him she could do so, the 
rule would be the same as above stated, and plaintifE would hâve no right to 
carriage upon that ticket after the 30 days expired. 

" If, without the right to do so, she endeavored to ride upon the expired 
ticket, and the conductor refused to permit her to do so, and demanded her 
fare, it was her duty either to pay the fare or leave the train. Her fare would 
be the regular rate, according to the defendant's established régulations; and 
an ofEer to pay the difiference between such fare and the sum that had been 
paid, either in whole or in part, for the expired ticket, would not be an offer 
to pay fare. 

" If, however, you find that Hall, the plaintifE's agent, on the same day ap- 
plied to the ticket agent for an exchange of tickets, and stated that the tick- 
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ets he had purchased were not what he wanted, and had been purchased by 
mistake, and bhe ticket agent told him that the 30-days' limitation -would not 
be eiiforced by the défendant, but that the ticket in question would serve 
plaintifE's purpose for longer than 30 days, and assured him that she could use 
the ticket for carriage after the 30 days expired, and that Hall relied on those 
représentations, and for this reason did not purchase other tickets, and that 
plaintifiE was relying thereon wheu endeavoring to ride from Memphia to 
Town Creek at the time she was ejected, then you -will Inquire and détermine 
from the évidence whether such assurances by the ticket agent were within 
the actual or apparent scope of hls authorlty. 

"In considering thèse questions you wlll observe that Hazlewood was the 
regular ticket agent of the défendant at Town Creek, and you are Instructed 
that Hazlewood's private clerk, Houston, beeame ticket agent only as he exer- 
cised Hazlewood's power in selling tickets, and for such act only, and for the 
time only when engaged in selling a ticket or tickets, and was not such ticket 
agent when not so engaged, and his authorlty in regard to selling any partic- 
ular ticket or tickets terminated when that ticket or those tickets had been 
sold and delivered. Daniel's power or agency to sell tickets for Hazlewodd 
was limited in like manner. 

" If you find that Houston alone was engaged in selling the tickets in ques 
tion, and Daniel took no part therein, then Houston, and not Daniel, was the 
ticket agent in this transaction; and if you flnd this to be so, then any remark, 
statement, or assura ice made at the time by Daniel as to a walver by the de- 
fendant of the 30-days' limitation would not be the act of the ticket agent, 
and would not bind the défendant. 

" But if you find that, in connection with the sale of the tickets in question, 
Houston made any statement or assurance concerning the 30-days' limitation, 
you will then inquire and détermine from the évidence whether it was within 
either the actual or the apparent scope of the ticket agent's authorlty to give 
such statement or assurance. 

" In considering what was the actnal scope of the ticket agent's authorlty, 
you will look to ail the évidence in the case, including the instruction to agents 
given by the défendant, the practiee as to printing, preparing, and issuing 
tickets, the form of the tickets and the limitations or stipulations on their face, 
and the manner in which they were sold by ticket agents. 

"If you find that it was not within the actual authorlty of the agent to 
waive the limitation to 80 days, expressed on the face of the ticket, then you 
will détermine whether it was within the apparent scope of his authorlty. 

" If you flnd that it was part of the business of the agent at Town Creek to 
attend to ail the business of the défendant at that place in the way of selling 
tickets, then you will détermine, from the évidence, whether the défendant 
authorized or allowed such agent to transact the business in such a way as to 
make it appear that he had authorlty to waive the limitation to 30 days on the 
face of thèse tickets, or whether the défendant held him out to tlie public as 
having such authorlty, or knowingly allowed him to exercise or acquiesced in 
his exercise of such authorlty; and, further, whether Hall, the plaintiff's 
agent, was ignorant of the actual scope of the ticket agent's authority, and 
relied on the appearances so indicated. In determining this question you will 
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conaider the manner in which the tickets are usually prepared and issued, and 
put in the hands of agents for sale, so far as appears from the face of the 
tickets; the manner in which they are sold, and anything else that is kuown 
about the matter by the traveling public generally. 

" If it was. not within the actual scope of the ticket agent's authority to 
waive the 30-days' limitation, and Hall knew it waa not, then he had no riglil 
to rely on the ticket agent's waiver of the limitation, and the plaintifE cannot 
base her contract on it, and cannot claim to ride upon the ticket in question. 
Or, if you find under the instruction above given that it was not within either 
the actual or apparent scope of the ticket agent's authority to waive that 
limitation, then Hall had no right to rely on such a waiver, even if you flnd 
that the ticket agent waived, or attempted to waive, that limitation, and that 
Hall relied on it; for if the act of the ticket agent in making such waiver was 
not within either the actual or the apparent scope of his authority, it did not 
bind the défendant, and the contract reinained as it appeared to be on the 
face of the ticket; and if you so flnd, your verdict on this point will be in 
favor of the défendant. 

" But if the act of the ticket agent in waving the SO-days' limitation was 
within the scope of his authority, as it appeared to be from the usual and cus- 
tomary way in which he transacted the defendant's business, with the knowl- 
edge and approval or acquiescence of the défendant, and if you Qnd that he did 
waive that limitation, and that Hall relied on such waiver, and the plaintiff 
undertook to tise her ticket accordingly, this was a contract between the par- 
ties, and your verdict will be for the plaintifE; and, in considering whethei 
Hall relied on such waiver, you may consider any assurances in regard to the 
same subject which were previously given by Hazlewood, and which were in 
like manner within the apparent scope of the ticket agent's authority, if you 
flnd from the évidence that any such assurances were given by him. 

• If the plaintifE was on the train upon a ticket unlimited in time either bj 
the express terms of said ticket, or by a valid verbal contract or understand- 
ing with the station agent at Town Creek, who sold the ticket, then the rail- 
road is liable for damages, if the conductor ejected her from the train, not- 
withstanding the fact that a strict construction of the rules laid down by the 
Company for the guidance of the conductor made it his duty towards the Com- 
pany to expel her. 

"If you find from the proof and from the charges given that the plaintiff 
was rightfuUy on the cars, and that she should not bave been put off, then 
the touching of plaintifE, however geutly, in the effort to put her oiï by the 
conductor, was an assault upon her, for which tlie défendants are liable. 

" If you should be of opinion that the violence, if you flnd any, used by the 
conductor in expelling plaintifE was not greater than he was compelled to use, 
and for which the company would not be liable if the expulsion had been 
lawful, yet if you flnd that the expulsion was unlawful, then any violence or 
laying-on of hands upon the plaintifE by the conductor was excessive and un- 
warranted, and constituted an assault upon the plaintifE, for which tiie de- 
fendants are liable. 

'• If, however, you flnd under the foregoing instructions that the plaintif! 
had no valid contract with the défendant for carriage after the 30 days ex- 
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pired, thèn the plaintiff had no riglit to ride on the train without paying the 
fare required by tlie régulations, and if she ref used to do se the defendant's 
agents had a right to eject her from the train. 

" But this must be done at a regular station, and with the use of no more 
force or violence than is necessary for the purpose. 

"A regular station is one at which the passenger trains on the road, or the 
majority of them, regukirly and customarily stop to put ofE and take on 
passengers. 

"If you flnd that defendant's agen« put the plaintifiE ofE at such a sta- 
tion, using no more force or violence than was necessary, then your verdict 
on this point will be for the défendant. If you flnd that they put her ofl at 
some place not a regular station, or if you flnd that they used more force 
or violence than was necessary, then, in either case, this was a wrong on the 
part of défendant, and your verdict on this point will be for the plaintiff. 

" But if the plaintiff had no right to ride on the train without paying fare, 
and ref used to pay fare, it was her duty to leave the train when so required 
by the conductor; and if no more force or violence was used than was made 
necessary by her own résistance to the demand of the conductor that she leave 
the train, this was not a wrong on the part of the défendant, and your verdict 
in this respect will be for the défendant. 

" If you flnd against the plaintiff on ail the pointa stated in the foregoing 
instructions, then your verdict will be for the défendant, 

'• But if you flnd in f avor of the plaintiff on any one of those points, then you 
will proceed to estimate her damages under the foUowing instructions, and 
you will return the same in your verdict. 

" If, under the instructions given, you .should flnd a verdict in favor of tlie 
plaintiff, the court instructs you that, in estimating damages to be awarded 
the plaintiff, you will allow the losses and expenses actually incurred by her, 
and inelude compensation for physical suffering and inconvenience, if any, 
and for mental suffering and any sensé of mortiflcation, humiliation, and dég- 
radation suffered by the plaintiff by reason of such expulsion in the présence 
of lier family and in the présence of other passengers, and including compen- 
sation for pain and inconvenience and expenses experienced while waiting at 
the place where she was put off, until she could obtain another train ; and for 
any injury to her health by reason of exposure to the weather, under the cir- 
eumstances, if you flnd that she was so exposed. 

" But if you flnd from the évidence that plaintiff and her mother and father 
were evicted at the same time and place from defendant's train because thelr 
tickets were ail alike upon their face, — expired limited tickets, — and ail three re- 
fused to pay the fare demanded by the conductor, and you should flnd for the 
plaintiff, you can allow no damages in this case because of the éviction of tlie 
father and mother of plaintiff, nor because of any hurts or injuries or dis- 
comforts sustained by them, nor because of any suffering or misery or men- 
tal anxiety of plaintiff at witnessing their expulsion or hurts, injuries or dis- 
comforts." 

It will be seçn, by comparing the foregoing rases, that both of thèse aWe 
judges agrée upon the question that the ticket agent of a railway company uiay 
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Iiave po wer to make représentations respecting the tickets which he sells, whicli 
will bind the company and form a part of the contract between the carrier and 
the passenger; but they difler upon the question of damages,— Judge IIam- 
MOND holding, as I understand him, that the measure of damages is the uii- 
earned passage money ; that the passenger cannot insist upon the conductor 
recognizing an oral engagement, made by a ticket agent of the company, which 
is in violation of the régulations of the company, and of which the conductor 
has no knowledge, except through the représentations of the passenger, and 
raake his refusai to do so a ground of expulsion in order to recover enhanced 
damages; and Judge Piekob holding, as I understand him, that the passenger 
has a right to stand upon the contract as made; to insist upon its perform- 
ance, and, if expelled from the carrier's vehicle, to recover the same dam- 
ages which he would be entitled to recover if expelled at the same time and 
place, under the same circumstances and in the same manner, for anj' other 
wrongful cause. 

The proof before Judge Piekce presented a question not presented in the 
other case. At the station where the travelera were ejected there were no 
lights, no station agent, no one to sell tickets, and they tried in vain lo pro- 
cure tickets, so as to proceed on the same train. The conductor who had re- 
fused "ticket fare" when tendered, and demanded " coiiductors' fare," knew 
when he put them out that there was no agent there to sell tickets. What 
was, then, his duty towards theffl, and were they entitled to ride on " ticket 
fare," as honaflde passengers who were not permitted to purchase tickets? 

It is not proposed in this note to revieto, much less to criticiae, tlie décision 
of the learned judge in the principal case, nor the charge of Judge Piekce 
above set out. It is thought that tJie needs of the readers of the Fédéral 
Eepouteb will be better subserved by reviewing ail the décisions of the 
Eiiglish and American courts relating to the rights of passengers and 
carriers of passengers under the varions contracts of caniage, which hâve 
been rendered during the last two years, or since the publication of any 
édition of any gênerai work on the subject; referring to prior décisions only 
so far as necessary to a discussion of the récent cases exarained. Such being 
the purpose of this note, the reader will not expect a connected discussion of 
any oue topic. On the contrary, a great inany lopics will be touched upon 
which hâve noL been suggested by anything decided in the principal case. One 
feature of the principal case has, however, been examined, in the lisrlit of some 
récent décisions, in section 7, infra. 

I. As to Certain Régulations of Carriers. 

§ 2. Reasonableness of Carrier's Régulation — WnETHER a Ques- 
tion OF Law or Fact. It has been held by oue court that the reason- 
ableness of a régulation of a carrier of passengers is a question of fact for the 
jury.(ra) Other courts regard it as a mixed question of law and fact, and say 
that it is always proper to subrait it to the jury under proper instructions.(6) 

(a) State T. Overton, 24 N. J. L. 435, 441 J Mor- (4) lîiiss v. Chiciigo, etc., K. Co. 36 Wis. 460 s S. 

ris K. Co. V. Ajres, 29 N. J. L. 393. C. Thomp. Car. Pass. 311 ; Day v. Owen. 5 Mich. 

620; Browu V. Meinpliis, etc., R. Co. 1 Fud. Rep. 
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Ilenee, this question cannot be determined on demurrer.(e) But this does 
net apply to ail régulations. There are certain régulations, the reasonable- 
nes3 of which is se obvions that they may be held reasonable as matter of 
law. Tndeed, there are régulations, the reasonableness o£ which is settled by 
a line of adjudications. Of this nature may be named the régulation of 
railway companies requiring passengers to purchase tie'iets before taking 
seats in their cars, or, in default of this, to pay extra fare.(d) ïhe reason- 
ableness of such a régulation is found in the fact that, without it, carriers 
could not protect themselves frora being defrauded at will by train agents. 
So a régulation of a railway company probibiting persons from riding on its 
freight trains unless they previously purchase tickets at a station, is held 
reasonable as matter of law.(e) 

§ 3. ExcLTJDiNS Pbesons OF EviL Eepute. In a récent décision of 
the learned and accomplished judge who wrote the opinion in the principal 
case, this question is considered with référence to the right of a carrier to ex- 
clude from his vehicles unchaste women. The learned judge charged the jury 
thàt, in determining whether the expulsion was lawf ul or not, the same prin- 
ciples were to be applied to women as to men ; that the social penalties of ex- 
cluding unchaste women from hôtels, theaters, and other public places could 
not be imported into the law of common carriers; that the carrier is bound to 
carry the good, the bad, and the indiffèrent, and bas nothing to do with the 
morals of his passengers, if their behavior be proper while travellng. Neither 
can he use the character for chastity of his feraale passengers as a basis for 
classiflcation, so as to put ail chaste women, or women who hâve the réputa- 
tion of being chaste, into one car, and ail unchaste women, or women who 
bave the réputation of being unchaste, into another car. Such a régulation 
would be contrary to public policy, and unreasonable. It would put every 
woman purchasing a railroad ticket on trial before the conductor as her judge, 
and, in case of mistake, it would lead to breaches of the peace. It would prae- 
tically exclude ail sensible and sensitive women from traveling at aU, no mat- 
ter how virtuous, for fear they might be put into, or occasionally occupy, the 
wrong car. The police power of the carrier, continued the learned judge, is a 
sufficient protection to the other passengers, and he can remove ail persons, 
men or women, whose conduct at tbe time is annoying, or whose réputation 
for misbehavior and indécent demeanor in public is so notoriously bad Miat 
it furnishes a reasonable ground to believe that the person will be offensive 
or annoying to others travellng In the same car ; and this is as far as a car- 
rier bas any rlght to go. He can no more classify women according to their 
réputation fpr chastity, or want of it, than he can so grade men. He accord- 
ingly charged the jury, in substance, that a female passenger traveling^ alone 
is entitled to ride in the ladies' car, notwithstanding an alleged want bf chas- 
tity, if her behavior is ladylike and proper; and she cannot be compelled to 
accept a seat in another car offensive! to her \rxause o£ smoking and bad ven- 
tilation. (a) 

(c) Bronn v. Meinphi», etc., R. Co. «upra. (e) I*ne v. Rallrond Co. 69 Tenn. (6 Lea,) 124; 

(li) In Towa tbU regaintion is allowed by atat- InFra, Ml 
ute. Hotrbiiuer T. Riitlroad Co. S2 lowa, 342. (a) Brgwn v. Memphls, etc., R. Ca 6 Fed. Kep 

499.000. 
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There is no doubt of tlie propriety of thèse view8. It Is equally free from 
doubt that, within certain limita, it is within the power of the carrier to ex- 
clude from his vehiele persons of notoriously bad repute, who seelc to go on 
board in an indécent condition, or for the purpose of plying some vocation inju- 
rions to the welfare of the other passengers. For instance, if a person were to 
présent ininself for carriage dressed in such a manner as to inake an indécent 
exposure of his pei-soii, no court vvould hold the carrier liable in damages for 
refusing to carry him. Aceordingly, it has been held that the conductor of a 
street-railway car may expel therefrom a person who, by reason of intoxication 
or otherwise, is in such a condition as to render it reasonably certain that by 
act or speeeli lie will become offensive or annoying to other passengers, although 
he has not eommitted any act of offense or annoyance.{6) Kailway carriers 
may, in like manner, exclude from their trains gamblers or monte men, whose 
évident purpose in taking passage is to ply their vocations; though, if such 
persons hâve purchased their tickets, they cannot thereafter be refused pas- 
sage without a return of the passage-money whicli they hâve paid.(c) On the 
other hand, if the carrier knowingly permit such persons to take passage on 
his veliicle, and if a minor is swindied out of money by their gambling de- 
vices, through the négligence or indifférence of the carrier's servants, the car- 
rier will be liable for the money so lost.(d) So, if his servants hâve power to 
prevent it, but, neglecting their duty in tliis respect, they permit drunken or dis- 
orderly persons to come on board his vehiele and injure a passenger, he will 
be liable ; but hère, as in other cases, his liability is based on the principle of 
négligence; he is not an insurer of the passenger, and liable at ail events.(e) So 
■ a railway conductor may eject from a coach a passenger who uses grossly pro- 
fane and obscène language in the présence of ladies ; for such conduct, although 
provoked to it, works a forfeiture of his right to be carried.(/) 

§ 4. Régulation that Passengeks on Freigiit Tkains must Pro- 
cure Tickets. A régulation allowing persons to ride upon freight trains, 
provided they will procure tickets before entering the cars, is a reasonable 
régulation ;(a) and where opportunity is aflforded for the procuring of such 
tickets, and the passenger does not avail himself of it, or make a reasonable 
attempt to do so, and, in conséquence thereof, is expelled from the train, he 
cannot recover damages.(&6) But where the company has been in the habit of 
allowing its conductors of freight trains to receive money from passengers, 
and has changed the rule, the public are entitled to notice of the change; and 
a passenger who has been in the habit of riding on the company's freight 

(4) Vlnlon V. Mlddlesex R. Co. 11 Allen, 304 î Illinois, etc., H. Co. v. Jolinson, 6? 111. 3Hi, 314; 

S. C. Thomp. Car. Pass. 6 ; Mnrphy v. Union B. Chicsgo, etc., H. Co. V. Randolph, 53 111. 510; 
Co. 118 Mass. 228; Pitlsbmgh, elc, E. Co. T. ; Hallway Co. v. Moore, 49 Tei. 31; Hazard T. 

Vandyne, .W Ind. 676. See, also, State v. Ross, 26 Chicago, etc., R Co. 1 Biss. 603; Mobile, etc., R. 

N. J. L. 224. Co. V. McArthar, 43 Miss. ISO. A régulation is 

(c) Thurston v. Union Pacific R. Co. 4 DIU, also reasonable whlch provides that only those 

Jhil. jCompajre Coppin y. Braitliwalte, 8 Jur. 876. passengers shall be carried on freight trains who 

{<i)SniithT. VViison.Sl How. Pr. 272. are provided with tickets of s particulardescrip. 

(e) Pittsbnrgh, etc., R. Co. f. Htnds, 63 Pa. St. tion ; as, for instance, a round-trlp ticket, a 

612; S. C. Thomp. Car. Pass. 296. thousand-mile ticket, or a pass. Faulkner T. 

(/) Chicago, etc., R. Co. v. Griflln, 68 111.499. Ohio, etc., R. Co. 56 Ind. 369. 

(o) Lane V. Raiiroad Co. 69 Tenn. (6 I.e»,) 124. (M) IndlanapoUs, etc., R. Co. v. Kennedy, 8 

A régulation refusing to carry passengers on Amer, fc Eng. B. Cas. 467, (Sup. Ct. lad.) 
freigiit trains altogether, is also reasouable. 
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trains, and payîng hîs fare in this way, who bas not been fàirly notîfled of tho 
change, and who does not, in fact, know of it, cannot be expelled for non-com- 
plianee with it without snbjecting the company to liability for damages, (e) 
Under the circumstances of one case, it was held that putting up a notice of thla 
change of rule at the station house was not sufficient.(ci) And if a railway 
company, after having carried passengers upon its freight cars, adopt a rég- 
ulation excluding them altogether, and a person, not knowiug of such rég- 
ulation, purchases a ticket of a station agent, and receives from such agent 
an assurance that the ticket will entitle him to ride on a freight train, but, 
attempting to ride on the ticket, is neverthelesa expelled from' the train by 
the conductor in conséquence of such régulation, the passenger may, it has 
been held, recover exemplary damages from the company. (e) But where a 
railroad company enforces such a rule, it is under an obligation to the public 
to f urnish facilities for the purchase of such tickets, and, to this end, it must 
hâve an agent to sell them at its regular station, and such agent must'keep 
his office open for a reasonable time prior to the régulation time for the de- 
purture of such trains. It will not be permitted to complain of a violation 
of its rules caused by the négligence of its own agents. If, therefore, a pas- 
senger is prevented from purchasing such a ticket by the absence of the agent 
frora the station, he may rightfully take passage on such a train without a 
ticket, on tendering the regular fare to the conductor, and his expulsion will 
be unlawful.(/) 

§ 5. Penalty foe Kiding without Payîng Pake. The English rail- 
way clauses consolidation act imposes a penalty upon any person who shall 
travel in any carriage of a railway company without having previously~paid 
the fare, and with intent to avoid the payment thereof ;(a) which penalty is 
recoverable in a summary proceéding before two justices of the peace,(6) and 
enforced by distress warrant.(cc) By other sections of the same act, railway 
companies bave, it seems, power to make by-laws to prevent persons from 
riding on their cars without paying fare, and from riding on cars of a class 
Buperior to that called for by their ticket.(dd) 

§ 6. Statutory Régulations without Exteatereitorial roROE. A 
statute of a state which attempts to prescribe a régulation for a railway 
company extending iuto another state, is inoperative beyond the limita of the 
state whose législature has passed the act. The obvions reason Is that the 
police régulations of the states hâve no extraterrltorial force. But there is a 
further reason. Congress alone has power to regulate commerce between the 
States and with foreign countries; and such an act would, therefore, in so far 
as it opérâtes beyond the limita of the particular state, be in contravention ôf 
the fédéral constitution.(aa) It waa therefore held, under the statute of 

(e) Lune t. Railroad Co. 69 Tenn. (6 Les.) 124 (a) Act 8 Vlct..O. 20, f 103. Ses Reg. T. Figot, 

Lake Sbore, etc., R. Co. T. Greenvrood, 79 Fa. St. 8 Q. B. Div. 161. 

373. (J)Id. 8146. 

(d) Lake Sbore, etc., R. Co. /. Greenwood. Icc) Id. } 146. 

snpra. Ci''!) Id. H 103, 109. Se* Drsrài T. Xondon,«ta., 

(O Kanaas Faci&e R. Co. T. Kessler, 18 Kan. R. Co. 7 Q. B. DIT. 32 ; Sannderi T. Sontheastera 

623. R. Co. 6 Q. B. DiT. 466 ; Watwil T. LoDdoa, eto., 

(/)Chlcago, etc., H. Co. T. Flngg, 43 m. 304) R. Co. 4 C* F. Div. 118. 

.llmois Cent. R. Co. T. JohnKon, 67 111. 312; 8t. (a«) Hall T. De Cnir, 96 U. S. 486 
LonlB, etc. R. Co, T. Myrtle, 61 Ind. 666. 
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Maine;(&) whîch déclares that the holder, of a railroad ticket shall hâve the 
right to stop oVer at any of the stations along the line of the road, and that it 
Bhall be good for a passage for six years from the tline it was first used, that 
vvhere the plaintiff, who had bought a ticket frora Portland to Montréal 
which contained the words " good only for a continuous trip within two days 
from this date," was put off the train in Canada more thau two days after th» 
date of the ticket, he could not recover damages.(c) 

II. As to the Contract of Càrriage. 

§ 7. Effeot of Déclarations of the Compant's Agent to Passen- 
GEB. There are cases where the déclarations of the station agent of the Com- 
pany, or of its train conductor, are held admissible, although contrary to the 
iules of the company, or to what appears upon the face of the ticket which 
the passenger has purchased. Indeed, the contrary nile bas so little practical 
sensé to support it, and proceeds in such obvious disregard of the rights of 
the traveling public, that it is a wonder how any court ever came to accède 
U) it. The ticket agent of a rail way company is appointed to give information 
co the traveling public about the rates and conditions of travel. To say that 
the traveling public are to be bound, in ail cases, by what appears on the face of 
a ticket which is purchased, is unreasonable. The mass of the traveling public 
are ignorant persons. Many of them are women, and even children, without 
discrétion enough to judge in such matters. Many of them cannot read the 
language. Most of them would confldein a statement deliberately made by a 
station agent as to what the train conductora of the company would do in 
lase a particular ticket were purchased and presented to them. Now, suppose 
such a person présents himself at a railway ticket office and asks for a ticket 
to a distant place, and tells the agent that he wishes to stop over at an inter- 
mediate place, and the agent sells liim a ticket on which is the récital, " Good 
for this day only." The passenger, acting on the promise of the agent, stops- 
ofE, and, when he undertakes to résume his journey, is informed tliat he must 
pay the additional fare or leave the train. Will any fair-miuded person say 
tliat a fraud has not been perpetrated upon him ? Ordinary persons are bound 
by the acts of their agents in waiving the written conditions in contracts. 
Why is it that a railroad company should receive spécial favors at the hands 
pf the law in this particular? Why should a doubtful point of law be so con- 
atrùed as to work a forfeiture of the rights bf the traveler, and to permit the 
carrier to retain his money without giviug him an équivalent therefor? 

On this subject the suprême judicial court of Maine has made tiie following. 
judicious observations: "Upon the plaintifE's ticket we And the indorseraent 
' good for this day only.' The fact that he accepted and produced it as proof 
of his right to a passage would certainly ho' prima f acte évidence of his right 
to a passage on the day of its date alone, and possibly he would not be per- 
raitted to deny that he was bound by that indorsement, unless he could show 
that his assent had been, withheld with the knowledge and consent of the 
Company. This he attempts to do by showing just what contract was made 
with the, tieket aigent at South Paris. But it is aald that this agent had no 
anf hority to change any of the rules of the company, and therefore his acts. 

(&) Me. St. 1871, c. 223. ^'^ Carpeuter t. GranU Truuk K. Co. 72 Me. 388,. 
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or statemeiits upon this point are not admissible. It may be conceded tbat 
this or any other agent had no authority to change or abrogate any rule es- 
tablished by the company; but the conséquences claimed will by no means ' 
folio w. He was placed there for the purpose of selling tictets, and, it may be 
admitted, such tickets as will secure a passage in accordance with the rules 
of the company. The plaintiff desired to purchase just such a ticket. He 
was ignorant of the rules of the company, but wished to go over one portion 
of the road one day and another portion the next day. The rulês make apart 
of the contract. It seems that befote this the conductor had been permitted 
to give ' stop-over checks.' This custom had been abrogated but a few days 
previous, of which, so far as appears, no notice had been given. This is the 
very point upon which the plaintlfE desires information. To whom shall he 
go to obtain it? To whom can he go but to the person appointedby the com- 
pany for the purpose of giving such information, and selling the proper 
tickets? To that person he does go, and is informed that the custom of giv- 
ing stop-over checks still continues, and that it is neeessary to purchase but 
one ticket. Relying upon this information, as he was justifled in doing, he 
purchased his ticket and paid the fare deraanded for the whole distance. The 
real contract between the plaintiff and the ticket agent was made before the 
ticket was seen. The plaintiff paid his money upon the statement of the 
agent, and not upon any indorseraent upon the ticket. He took the ticket, not 
as expressing a contract, but as proof o£ the contract he had already made 
with the agent. He had neither seen uor assented to the indorsement,'nor 
was he asked to assent to it. As between the plaintiff and agent the contract 
was definite, with no misunderstanding or suggestion of it. Under that con- 
tract the plaintiff commences his joiirney, and, on the flrst day asks for his 
' stop-over check,' and is informed by the conductor, not that his ticket is not 
sufflcient, or in any way différent from those previously issued, but that his 
orders were not to give out any more 'stop-over checks.' Still he was per- 
mitted to retain his ticket, encouraged to expect that he would be permitted ; 
to complète his passage according to his understaliding of the contract. On 
tlie next day, however, his ticket was refused, and, upon demand being made, 
he refused to pay a second fare, whereupon he was expelled from the cars. 
The conductor acted in obédience to orders from his superiors; the plaintiff, 
in obédience to information he had received from the ticket agent and upon 
which he had paid his nioney; surely, then, he was not in the wrong. But it 
is said the company were not bound by the contracts of its agent. Admit it. 
The conductor had proof from the ticket that the fare had been paid for the' 
whole distance, and, from the statements of the plaintiff, which he had norea- 
son to doubt, and wliich were confirmed by the custom so lately abrogated, 
that hehad paid it upon the représentations of the agent that the ticket would 
carry him through. If, under thèse circum stances, the company, through the 
conductor, would repudiate or deny the contract, the least they could do would 
be to pay back the surplus raoney tbàt they had received, or deduct it from 
the fare claimed, neither of which was done, or offered to be done; and this 
they were legally bound to do before refusing to exécute the contract made 
by their agent, even if they were not bound by it.*'(a^ 

(o) Burnham V. G. T. Ry. Co. 63 Me. 29S, 3D2. 
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In like manner, where a person purchased of the agent of a raiiway com- 
pany a ticket sold at redueed rates to persons intending to purchase lands of 
the Company, called " a land-exploring ticket," which ticket embodied the 
terms of a spécial eontract to be signed by the purchaser of the ticket, tlie 
fact that the purchaser had net signed the ticket would net authoiize an 
agent of the company to refuse to honor the ticket; since it was the duty of 
the agent selling the ticket to require the signature of the purchaser. The 
holder of the ticket could not be affected by the neglect of the company'a 
agent in this particular, nor could the company plead his default, when sued 
for a breach of the eontract named in the ticket.(6) 

So, a steam-ship company forwarded passengers from Hamburg to America, 
partly by Connecting lines. Its passenger agent at Hamburg, who was also 
agent for other lines of steamers, made verbal représentations to the plaintifE 
that the company would be responsible for his baggage in the hands of Con- 
necting lines, as well as in its own hands. The plaintiff purchased a passage 
ticket on the faith of thèse représentations. His trunk was lost by one of 
the Connecting lines. It was held that the company selling the ticket was 
liable for the loss, and that it was no défense to show that the agent, in 
making such représentations, exceeded his instructions. (c) 

But it bas been held, in accordance with the view of the learned judge in 
the principal case, that while the company may be liable for a breach of the 
eontract embodied in the agent's représentations, on the faith of which the 
passenger has paid his money, yet this will not justify the passenger, on learn- 
ing that the agent exceeded his instructions, in insisting upon being expelled 
from the train, in order to make his expulsion a ground for recoveriug enhanced 
damages. Thus, in the view of the suprême court of Michigan, passengers 
may rightfully rely upon information given by station agents of the com- 
pany as to the particular trains on which they will be allowed to travel on a 
coupon ticket; but if the information thus given is erroneous, so that the 
passenger iinds himself on a train which does not stop at the desired point, 
he must, upon being advised of that fact by the conductor, get ofE at the pre- 
ceding station ; he cannot retnain upon the train if it lias gone beyond the 
point where he desired to get off, and to which his ticket entitled him to vide, 
provided he had got upon the train which, according to its schedule, stopped 
at that point, and refuse to pay fare, and compel the conductor, acting under 
tlie rules of the company, to put him off, and then seek redress in damages. 
The safety of the public requires that raiiway trains should be run according 
to flxed régulations and schedules, and when the passenger discovers that the 
agent at the station has given him erroneous information, he must act reason- 
ably ; he cannot compel the conductor to départ from the schedule upon which 
he is required to run his train, merely by informing him that the station 
agent has Said that the train would stop at a particular place; but he must 
either get off before the train reaehes the station in question, or go on to a 
succeeding station, paying the additional fare, and then seek his redress in 
damages for the f ailure of the company to transport him according to the repré- 
sentations of its agent. He cannot recover for the additional damages which 

(») Gregory v. Rallroad Co. 10 Neb. 250. (r) Maskos v. American Steam-ship Lo. 11 Fed. 

Rep. 69S. 
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he causes to Wmself by his own voluntary act; he cannot, by insisting upoa 
remaining upon the train without paying fare, in violation of what he leams 
is tlie rule upon which the conductor is required to run his train, subject 
iiimself to ïorcible expulsion from the train, and then recover damages for 
the force used.(d) 

A case in New Tork proceeds on substantially the same grounds. A.pas- 
senger having purchased a ticket for L, told the ticket agent what train he 
wished to take, and was directed to take a particular train. He followed this 
direction ; but the train which he took, after running 150 miles, deflected to a 
branch road, which did not pass through, but was followed an hour later by 
a train which did pass through, that place. It was held that if, on the arrivai 
of the train at the point of deflection, notice was given that the passengers 
for L. must change cars, in such a way that passengers of ordinary intel- 
ligence and understanding, making proper use of their faculties, could hçar 
it and understand it, the plaintifC was wrongfully on the cars after they left 
that point; and if he was carried paat the point of divergence without fault 
on his part, but was apprised of his error, and requested to take a return train, 
upon which he would hâve been carried back free in season to hâve reached 
the train which would bave carried him toL. without delay, his refusai to do 
so, and his persistlng in remaining on the wrong train, rendered him liable 
to expulsion as a trespasser.(e) 

On the contrary, it has been held in New Jersey that a passenger cannot 
rightf ully rely upon the assurance given him by a train conductor, contrary to 
the purport of his ticket, that it will entitle him to stop over and résume his 
joarney, although the conductor, in earnest of what he says, puts his initiais 
upon the ticket; and where, in such a case,it appeared that only train agents 
had the power to modify the statements made on the tickets themselves, it 
was held that the passenger who had received and acted upon such informa- 
tion, and had subsequently been put ofiE the train by a subséquent conductor, 
had no cause of action against the company.(/) 

§ 8. Careieb, how far Boxjnd by Statements or Ticket. On theothei 
hand, the carrier is bound to make good what the ticket imports on its face, 
and the passenger is not bound by any rule or usage of the eompany not 50 
expressed, limiting the ticket, unless he has notice of the same. ïhus, in a 
récent case, it appeared that the plaintifE, having paid for his passage over 
the defendant's route of street railway, was given, at an intermediate point 
therein, in return for an additional sum paid by him, a ticket on which were 
thèse words: " Third-a venue Railroad Cîompany. Good only from Sixty-flfth 
street up to Torkville and Harlem for a continuons ride. By order of the 
Président." Tlie ticket was indorsed, " Ticket check, July 6th, 1878." The 
plaintiff did not then use the ticket, but afterwards, on the same day, he 
entered one of the defendant's cars below and paid fare to such intermediate 
point, and, at a place above said point, tendered the conductor the ticket, which 

(d) Lake Shore, etc., R. Co. T. Plerce, 47 Mlchi (/) Pétrie ▼. P». R. Co. 42 N. i. L. Mt; S. Q 
277 ; 8. 0. 3 Amer, tt Eng. R. Cas. 340. 1 Amer. & Eng. R. Ou. 268. 

(e) Barker T. New York Central R. Co. 34 N. Y. 
60». 

V.15,no.l 6 
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■was not accepted, and, on his refusai again to pay fare, was ejected from the 
car. It was held that, in the absence of Knowledge by tlie plaintiff of any 
rule limiting his rights iinder said ticket, the company was liable for the 
above act of its 8ervant.(a) So, where a railway company had a rule whicli 
restricted to certain spécial trains the liolders of a particular class of tickets, 
wliich tickets, nevertheless, purported to entitle the holder to passage on uiiy 
regular train, it was held that the company eould not rightfully expel from a 
regular train the holder of a ticket taking passage thereon, unless he had 
notice of the rule; and, npon the question whether he had such notice, évi- 
dence was admissible that the person of whom he bought the ticket told him 
that it would entitle him to ride on the train from which he was expelled, 
although the seller was not the agent of the corporation. (6) 

Of course, this applies only in cases where the statements of the ticket are 
explicit. A railway ticket is ordinarily a mère token of the fact that the 
holder or some other person has paid to the company issuing it the sum of 
money which entitles the holder to ride from a point named to a point named 
within the dates named.* There may be outside of the ticket, in particular 
cases, an arrangement advertised by the company, under which the ticket is 
isaued, which will limit the terms of the ticket itself. Thus, a railroad com- 
pany got up a cheap excursion over its road from Dexter to Belfast. It hired 
& band of music to accompany it, paying each member thereof $25, and agree- 
ing to give him a ticket for a lady free of charge. One member of the band 
did not bring a lady. but brought his brother, a minor. The boy someliow got 
eue of thèse tickets intended for the ladies who should thus accompany the 
nienibers of the band. This ticket did not specify that it was for a lady, but 
simply read: "Maine Central R. B., July 80, 1877. Dexter." It was held that 
this ticket did not entitle the boy to ride to Belfast without paying fare.(c) 

§ 9. AssiGNABiLiTY OF Eaileoad TicKETS. As stated above, a railroad 
ticket is not ordinarily a complète contract to carry; it is looked upon either 
as a receipt for passage money, or as a token which, when presented by the 
bnyer to the proper agent of the company over whose road it is issued, indi- 
cates to the latter that the person presenting it is entitled to be carried from 
and to the places named therein. (aa) This ticket is ordinarily assignable by 
delivery, so as to paas to auother holder the rights of the original purchaser, 
as against tlie company issuing it, or against the company on whose authority 
it niay hâve been issued by another company. If such a ticket is dishonored, 
one who lias purchased it of a passenger has the same right of action against 
the company, by or for whom it was thus issued, which the original purchaser 
would hâve had. Thus, where tickets were issued by the authority of the de- 
fendant company, over its line and a Connecting line, to a point beyond its 
own terminus, for the purpose of promoting travel over its own line, and the 

(o) McMahoii V. Thii-il Ave. R. Co. 47 N. Y. Lci. Hatlierley j Rawsou v. Pa. K. Co. 48 !S". Y 

Slip. (Jones & S.) 282 212; Klmore v. Sanda, 68 N. Y. 512, SlBj Johnson 

(i) Mnroiiey v. Old Colony, etc., R. Co. 106 t. Concord R. Co. 46 N. Y.213; Gordon v. Man- 

Miiss. 153. chester, etc., R. Co. 52 N. H. 696'; State v. Over. 

*See ncxt section. ton, 21 N. J. L. 435,438 ; Barkerv.Coffiu, 31 Barb, 

(r) Cr< pby v. Maine Central R. Co. CO Me. 41S. 800. 

(oa) Quimby v. Vanderhilt, 17 N. Y. .306 : Hen- 
derson v. Steveusuu, L. K. 2 Scotch .^pp 470, per 
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Connecting line ref used to honor them, it was held that a. " ticket broker " who 
had purchased them from the passengers who could not use them for the rea- 
son named, could maintain an action against the company by whose authority 
they were thus issued, for the proportion of the passage money which they 
repiesented.(6) 

§ 10. Commutation Tickets Issued to Particulab, Persons. Eail- 
road companies frequently issue tickets at reduced rates to persons living on 
the line of their roads, in the vicinity of cities, in which such persons trans- 
act their business, good for a prescribed period of time. Thèse tickets are 
issued to the particular peraon, and embody the terms of a spécial contract 
with him, to the effect that the ticket shall be forfeited if found in the hands 
of any other person. Where such a ticket contained the stipulation, " If found 
in the hands of any one but the party in whose name it is issued, this ticket 
will be forfeited and taken up," it was held that it might be taken up by the 
conductor of the company issuing it, even when tendered by the party to 
whom it had been issued, if, in fact, it had been used by some other person. (a) 
But the holder of such a ticket is not, it seems, bound at bis péril to see that 
110 other person gets it and uses it. " There are," says the Maryland court, 
"circumstances under which the use of the ticket by another thau the person 
to whom it was issued would not hâve the effect of its forfeiture, — where, for 
example, it had been taken from him by force or violence, and some means 
against which he could not hâve reasonably guarded; but he cannot be ex. 
cused if he bas been guilty of négligence or a want of due care. From the 
charaeter of the ticket, and its liability to be used by another in fraud of the 
agreement that it is to be used orily by the person to whom issued, the implied 
obligation rested upon him when he accepted it from the company to keep it 
with due and proper care. If, from his negUgence, it came into the hands of 
another, and was fraudulently used upon the company's road, he is just as 
amenable to its forfeiture as if it had been used with his aasent."(6&) 

In England, railroad companies sometimes exact a deposit from persons pur- 
chasing such tickets, to be forfeited on certain conditions. The courts of that 
country seem disposed to construe the contract embraced in such ticket strictly, 
and not to relieve against the forfeiture; for they regard a strict compli- 
ance with the conditions as being of very great importance to the railway 
companies in the transaction of their business, and of little importance to each 
particular passenger, — the deposit being generally small, say 10 shillings. 
Hence, where one of the conditions of such a. ticket was that it should be de- 
livered up to the company " on the day after expiry," the court ref used to 
extend this language so as to make it mean that the ticket should bedeîivered 
up within a reasonable time after expiry.(e.) 

§ 11. Spécial Ticket Obtained thbough Fraud of Passengeu. The 
rule that a person who has been induced through fraud to enter into a con- 
tract cannot rescind the contract and at the sarae time keep the considération, 

(5)Hadson V. KansasPaclBc R.Co.OPed.Rep. (œ) Freidenrich V. Baltimore, etc., R. Go. 63 

679. Tbe asniEnabllity of the ticket tnrned on Md.201. 

the provisions of a stntnte relating to the ass'gn- (it) Id. 

meut of choses in action, which. It is presumed (O Ooopet T. I/>ndon, etc., R. Co. i Kxcb, Dir. 

has a counterpart la mosl of the sUtes. 68. 
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is a familiar one. The application of this rule to contracts made by agents 
is aiso well settled. Such a coiitract is not void, but voidable at the élection 
of the principal, provided the élection is made within a reasonable time after 
the discovery of the fraud. He may reject or ratify it, but he cannot ratify it 
in part and reject it in part. He cannot ratify it in so far as it is bénéficiai 
to h'im and reject it iu so far as it is prejudicial to him. Ile cannot reject it 
and, at thç same time, keep the considération. This rule, of course, applies 
to the case where a person, through a fraud practiced upon the agent of a rail- 
way Company, procures from the agent of the companya spécial ticket sold by 
the Company at a reduced rate. Another agent of the company, on présenta- 
tion of the ticket, cannot, on discovery of the fraud, refuse to honor the ticket 
witliout tendering to the h'ilder the purchase money, or so mucn of the same 
as is unearned. Such a refusai will give the holder of the ticket a cause of 
action against the company.(£Z.) 

§ 12. Tickets Issued by Agents of Other Companies. There seems 
to be a custom among Connecting railroad companies in the United States to 
issue what are termed "coupon tickets" over each other's roads. Such a 
custom has been proved in cases which hâve corne under the writer's cogiii- 
zance, one of which is a récent casé in Texas. (a) What the riglits of the 
holder of a ticket issued in accordanee with such a custom would be, it is not 
proposed now to discuss. It is supposed that if the custom had come to be a 
matter of public knowledge, and well recognized, a company refusing to honor 
a ticket, one of the coupons of which called for a passage over its road, would 
subject itself to an action. But if the ticket is not issued in accordanee with 
the custom, clearly the holder of it has no action against a company, other 
than the one whose agent issued it. for refusing to honor it, unless it Is shown 
that the agent had express authority from such company to issue it. It is 
said, in substance, that the agent of one railroad company thus issuing tickets 
over other roads, in accordanee with such a custom, would, at most, stand in 
the position of a spécial agent for the other companies. He would not be 
their gênerai agent in the sensé which would make them liable for his repré- 
sentations and for his acts, done within the apparent scope of his authority. 
The person purchasing the ticket of him would act at his péril. The scope 
of his agency would be limited by the custom; and if the ticket did not con- 
form to the custom, no action would lie against another company for refusing 
to lionor it.(&) 

§13. "Not Good tf Detached. Coupon tickets, issued fora continuous 
passage over Connecting Unes, generaily, if not universally, contain upon each 
coupon the legend, " Not good if detaehed," No action lies against a railroad 
company for refusing to honora coupon ticket which con tains this récital, and 
which, when presented to the conductor, is detaehed from its stub; and this is 
so, although the coupon may hâve been sold to the holder, thus detaehed, by 
the agent of a Connecting company.(c) 

§ 14. Eiqhts of Passenger on Train wiiich does not Stop at the 
Station Called for by His Ticket. In the absence of a statutory provis- 

<«) Gregory t. Bailroad Co. 10 Neb. 2S0. <») Id. 

(o) Huuaton, etc ., H. Co. v. Ford, 53 Tea. XI. (c) Houston, etc., K. Co. t. Ford, 63 Tex. 364. 
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ion to the contrary, a railway Company may, for the beneflt of its througli 
travelers, and for the purpose of attaining speed in the conveying of mails 
and express matter, adopt a régulation that a certain train or trains of pas- 
senger cars running regularly on its road shall not stop at designated stations 
or places ; and one traveling as a passeuger on such road is bound to inquire 
whether the train upon which he takes passage stops at the station or place 
to which he is going.(a) And, in the absence of such a statutory provision, 
where the conductor of a road which has made such a régulation flnds, after 
the train has started, a passeuger who holds a ticket for a station at which 
the train does not stop, and the passenger is unwilling to go to a station at 
which the train does stop, he may, in a proper manner, be removed from 
the train. (6) But the power of a railroad company to adopt or enforce such 
a régulation is subject to législative control.(c) And where there is a statute 
requiring ail passenger trains to stop on arrivai at any municipal corporation 
on the line of the railway, having a given population, any person may purchase 
a ticket for such a city or town, and may claim the right to ride thereto and be 
put ofE thereat, on any passenger train which the company may run. A no- 
tice printed on a ticket so purchased that particular trains do not stop at sucli 
a place, is of no binding force as against the passenger.(d) It could not pos- 
sibly impose upon him a greater obligation than would be imposed upon him 
by a spécial contract entered into between him and the company, that he 
should not be entitled to ride upon a particular train ; and such a contract 
would be of no binding force, because it would be in contravention of a stat- 
ute passed on considérations of the public good, and hence illegal.(e) So far 
as a ticket containing such a notice may be held to embody the terms of a 
contract, it is subject to the rule that where a contract contains several cove- 
nants, some of wliich are in contravention of law, those which are lawful 
will be held valid, and those which are unlawful may be disregarded.(/) 

III. As to the Expulsion and Détention of Fassengers. 

§ 15. Undek what Ciecumstanoes THE Caerier will be Liable for 
THE AoT OF His Seevant IN Wrongfully Expelling Passbngee. In 
one of the most récent contributions to the law on this subject, the foUowing 
pi'opositions are said to hâve buen finally and flrmly establishod: (1) That 
whether a wrongful act done by a servant of a railway company, not entirely 
inconsistant w ith the nature of his eraployment, was done by him in pursu- 
ance of his employment, and to serve the inteiest of his employer, or wickedly 
and malicioualy, out of his own personal spite, is always a question for the 
jury, (2) That where ihe jury ttud such an act to hâve been done in pursu- 

(o) Pa. R. Co. T. Wentz, 37 Ohlo St. 333, 337} (d) Rsllroad Co. v. Campbell, 36 OlUo St. 647. 

Pittsburgh, etc., K. Oo. v. Nuzuin, 60 Ind. Ulj («) Pa. R. Co. v. Wentz, 37 Oliio St. 333, 338. 

Ohio.etc, R. Co. V. Applewhite, 62Ind.Mn; Ohio, See Leake, Cont. 723; Spurgeon v. McElwain, 6 

etc., B. Co. V. Swarthont, 67 Ind. 667. Ohlo, 442; State t. Findlcy, 10 Ohio, 51 ; Bloora v. 

(t) Pa. R. Co. V. Wentz, 37 Ohio St. 333, 337. Richards, 2 Ohlo St. 28/ ; Huber v. German Cou. 

(c) Id. ; citlng Com. v. Hastein R. Co. 103 Mass. 16 Ohio St. 371; Delaware Co. v. Andrews, 18 Ohlo 

264 ; Shlelds v. State, 26 Ohio St. 86 ; 8. C. 95 U. 8. St. 49 ; Hooker v. De Palos, 23 Ohlo St. 2S1. 
319 ; State y. New Haven, etc. R. Co. 43 Conn. (/) Railroad Co. v. Wentz, 37 Ohlo St. 333, 339 ; 

3S1; New Ha»en, etc., R. Co.v. State, 44 Conn. 376; citlng Plgot'sCaKe, 11 Coke, 27b; PoUock, Cont. 

Pierce, Railt. (Ed. 1881,)460iConst.Ohio, art. 13, (Wald's Kd.) c. 6. 
!2. 
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ance of the servant's employment, and to serve the înterests of his employer, 
the employer is liable.(a) In affirming this judgment, the rule is peïhaps 
more clearly stated by th'e New York court of appeals. A boy eight years of 
âge, attempting to steal a ride upon the platform of the defendant's car, liad 
been kicked ofl: by the conductor or, by a brakeman, as some of the évidence 
tended to show; and the question was whether, if this évidence were coriect, 
the conductor or brakeman acted within the scope of his authority, so as ta 
bind the company. It was held that he did, the court saying: " It is conceded 
that authority in a conductor to remove a trespasser in a lawful mannev, 
whether conferred by the rules or not, is implied, and is incident to liis posi- 
tion. We think the same concession must be made in respect tothe authority 
of the brakeman who flnds a trespasser ou the platform of a car. His duties 
do not primarily pertain to the protection of the cars against intruders ; but 
he is a servant of the company on the train, concerned in its management, 
and fully cognizant of the obvious fact that intruders, who jump upon the 
train for a ride, without intention of becoming passengers, are wrongfully 
there. Suppose a train was standing still, and a trespasser was put oft' by 
force by a brakeman, using no unnecessary violence, would it not be a good 
défense to au action against him for the assault that lie was brakeman, and 
did the act complained of in that capacity, although without express author- 
ity? The implied authority in such a case is an inference from the nature 
of the business, and its actual daily exercise, according to common observation 
and expérience. But, assuming authority in the conductor or brakeman to 
remove a trespasser in a lawful manner, the question remains whether, wlieu 
a conductor or brakeman, without warning or notice of any kind, kicks a boy 
of eight years from the platform of a car, while the train is running at a 
speed of 10 miles an hour, he can be said to be acting within the scope of his 
employment. so as to make the company liable for the act. Assuming the 
case made by the plaintiff, the act was flagrant, reckless, and illégal; but the 
point is, was the act within the scope of the employment and authority ? If 
it was, and the servant, in doing what he did, undertook to act for the com- 
pany, and not for himself or his own ends, the company is not exonerated, 
although the servant may hâve deviated from the instructions in executing 
the authority, or may hâve acted without judgment, or even brutally. ïhe 
removal of trespassers from the cars was, as we hold, within the implied au- 
thority of the defendant's servants on the train. The fact that they acted 
illegally in removing the plaintiff while the train was in motion, does not ex- 
onerate the défendant. In some cases, where the existence of an authority in 
tlie servant to do a particular act is in controversy, and the authority is sought 
to be established by inferences and implications, it may be a material circum- 
stance, bearing upon the non-existence of tlie authority sought to be implied, 

(a) Hoffman v. N. Y. Cent. R. Co. 46 N. Y. Snp. Cent. H. Co. 70 N. Y. 687 ; Garretzen v. Dueiickel, 

(J. & s ) 626, K8 i S. C. 44 N. Y. Sup. (J. (c S.) 1. DO Mo. 104; Bayley t. M., etc., H. Co. L. K. 8 C. 

Ses Rounds v. Delnware, etc., R. Co. 64 N. Y. 129. P. 148; S. C. in court below, L. R. 7 0. P. 415; 

isaacs T. Thlrd Ave., etc., H. Co. 47 N. Y. 128; Poulton V. London, etc., B. Co. L. K. 2 Q. B. 534 ; 

Cohen v. Dry Doct, etc., R. Co. 40 N, Y. Sup. (8 OUror T. Northern Transp. ( o. 3 Or. 84; Garrett 

J. tS.)368; S. C. afflrmed, G9 N. Y. 170; Jackson v LouisvilIe,etc., R.Co.3 Am.fc Eng. R.C»s.41«, 
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tliat tlie act was one which the master could not do himself witliout a viola- 
tion of law. But this fact would not be décisive. No doubt the kicking of 
the boy ofï the car was not only a wroug to the plaintiff, but was a violation 
of the duty which the train servants owed to the défendant, to exercise proper 
care in executing the authority contided to them; but in most cases, wbere 
the master has been held liable for the acts of a servant, the tortious act was 
a breach of the servant's duty. In this case, the aufcliority to remove the 
plaintiff from the car was vested in the defendant's servants. The wrong 
consisted in the time and mode of exercising it. For this the défendant is 
responsible, unlèss the brakeman used his authority as a mère cover for ac- 
complishing an independent and wrongful purpose of his own. The gênerai 
subject has been recently considered in this court, and it is unnecessary f urther 
to elaborate it.(6) We thinii the court would not hâve been justiâed in taking 
the case from the iury."(c) 

Accordingly, where a boy sued for injuries alleged to hâve been received by 
being thrown from a street railway car by the conductor.the following charge 
was held proper : If the conductor " acted neither mallciously nor With a view 
to effect some purpose of his own, but within the gênerai scopo of his 
employment, while engaged in defendant's business, and with a view to the 
furtherance of thafc business and the defendant's interest, believing from 
the appearances before him, and upon which he had to exercise his judg- 
ment, that his duty to the défendant required him to act, then the défendant 
is responsible for the manner in which he acted, and the conséquences of his 
act, though he may hâve acted in excess of his real authority."((?) 

In a late case in the appellate court of Illinois it is laid down that, whilé 
it is a gênerai rule that where an employé goes outside theline of his employ- 
ment, and, for purposes of his own, inflicts an injury upon the person of one 
who has no claim upon the employer, arising from any spécial relation existing 
between them, the employer is not liable; yet, when applied to the treatment by 
a common carrier of its passengers, the rule does not apply. The reason of this 
is said to be that a common carrier owes a duty to passengers that they shall 
be protected from ail danger, so far as the efforts of the carrier and its servants 
can be made available. ïhe grounds on which the court proceed are thus weli 
expressed by Pillsbuky, J. : " It is impossible for a railroad company, as 
such, to perform the contract upon its part, as it can act only through its 
agents and servants. The performance of its contract is intrusted to agents 
and servants selected by its authority, for their known or presumed fltness to 
perform the duties assigned to -them. ïhe passenger has no voice in the sé- 
lection of the employés charged with the fulfllling of the company's contract 
with Inm ; but, relying upon the reasonable presumption that the company has 
selected compétent, faithful, and humane servants, he confidently submits 
himself to their control and direction until the completion of the contract. 
ïhe employés of the company hâve exclusive control of the train. ■ In its 
opération and management, and in the performance of the company's contract 
with the passenger, they are the représentatives of the company, and as to 

(4) CitinpHigïIns v. Wiif«rvliet TurnpikeCo.46 (c) Hoffman v. N. Y., etc., R. Co. 87 N. Y. 55, 30. 

N. y. 2:i; Rounds V. Delaware, etc ,H. Co. 64 N. (d) Schnitz v. Third Ave. R. Co. 46 N. Y. Sap 

V. 129. (14 J. its.) au. 
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sucli passenger they stand in the place of the company, and ail their acts, so 
far as tliey bave a direct connection with the performance or non-performance 
of tlie contract, must be held to be acts of the company itself. The company, 
knowing at the time of entering into the contract for carriage that its serv- 
ants in charge of the train are the only instrumentalities through and by 
which it ean perform its contract, must be considered as liaving agreed that 
sucli servants should not, either willfully or negligently, violate such contract 
to the injury of its patron. If the company has stipulated that the passenger 
shall, during his transit, receive kind treatment at the hands of its servants, 
appoiflted by itself to fulfill its agreements in that regard, we fail to perceive 
wliy it should not be held liable for a breach of its contract in that respect, as 
well as in any other. Neither can we fuUy appreciate the argument that a 
négligent violation of such contract is a breach thereof, while a willful one is 
not. The wrongf ul act of the employé violâtes his own contract with his em- 
ployer at the same time that it violâtes that of the employer with the passen- 
ger. And it seems to us to be more in accord with the reason and philosopliy 
of the law, as well as with a sound public policy, that the master should be 
heid toa reasonably strict accountability for such acts of the servant; and if 
any one is to look to the servant for indemnity, let it be the employer who has 
seiected such servant, and intrusted him with the fulfilling of the master's 
duty to the passenger, rather than apply a prineiple that would confine the 
remedy of the passenger to an action against a servant, who in niany cases 
might be insolvent, and for whose appointraent the injured one is not in any 
manner responslble. The fact that the servant is liable in tort for his wrong- 
ful act, does not lessen the liability of the master, where such act is also a 
breach of the master's contract. In such case the injured party has his élec- 
tion to sue in assumpslt for a breach of contract duty, or in tort for the wrong- 
ful injury. "(e) 

The suprême court of Pennsylvania appears still to adhère to the old idea 
that if the act of the servant of a railway company in expelling a passenger 
was "malicious," the company will not loe liable. Thus, it is said by that 
court in a late case: "If the conductor was at the time acting in the line of 
his duty and withjn the scope of his employment in putting Toomey off, under 
the existing-circumstances, the company is liable for the act of the conductor, 
although he mayhave done it in a careless, négligent, orreckless manner; but 
for his unauthorized, willful, and wanton or malicious trespass, the company 
is not liable."(/) In the case in which this language was applied there was 
évidence tending to show that a person who had no right to ride upon a par- 
ticular traiii was pashed off by the conductor while the train was going at the 
rate of eight miles an hour, in conséquence of which he sustained severe in- 
juries. It is obvions that not only the doctrine laid down, but tbe applica- 
tion in the particular case, is not in accordance with the best modem author- 
ities. It is well settled that a railway company is liable for the unauthorized 
acts of its employés, as well as for those whicli are authorized. The words 
" willful, wanton, and malicious" are little more than epithets referring to 

(«) Eallroad Co. v. Flexman, 9 Bradwell, 250, (/) Pa. R. Co. v. Toomey, 91 Pa. St. 256, 259; 

254. cltmg Phlla., etc., H. Co. v. Wllt, i Whan. 143; 

Passenger R. Co. v. Douahue, 70 Pa. St. 119. 
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the psychologîcal condition of the actor, and conveying no meaning which 
can be the foundation of a sound juridical distinction. In another case tliat 
court has gone even further, and held that, to maintain an action of trespass 
m et armis against a railway company for the wrongful act of its train-con- 
ductor in ejecting a passenger, it must appear that the act was done by the 
command or with the assent of the "ompany. When, therefore, a passenger 
presented a ticket to the conductor, and the conductor refused to honor it, 
but expelled hira from tlie train, and the only question was whether the 
ticket was one which entitled him to ride on the particular train, the conclu- 
sion was reached that, if the ticket was not one which entitled him to ride on 
the particular train, the passenger could not maintain an action, because the 
conductor had a right to put him ofl ; and if the ticket tuas one which entitled 
him to ride on the particular train, the passenger could not recover damages, 
because, in putting him ofl, the conductor acted without the authority or as- 
sent of the company. ïhe reraedy of the passenger In such a case was said 
to be against the conductor, whose trespass it was. (5') It is hard to believe 
that the highest court in the second state of the American Union administers 
justice — ^if that word can bè so abused — under such a worn-out rule of law, — 
a rule which, in such an application, ignores the plainest principles of public 
right^ "VVe seek curiously for the causes which could hâve led to the préser- 
vation of such a rule in that state, 

§ 16. Distinction as to the Kcnd ok Grade of Seevant who did 
THE Act, Within the meaning of the above rule, there seems to be no just 
distinction with référence to the grade or office of the servant who did the 
act. It will be for the jury to say, in each case, whether the servant who did 
the act was, in a gênerai sensé, acting within the scope of his employment, 
and in furtherance of his master's business. Thus, in order that a person 
may recover damages from a railway company for being improperly expelled 
from its train, or for being expelled therefrom at an improper place, or in an 
improper maimer, it is not necessary that the expulsion should bave been done 
by the conductor of the train ; he will be entitled to recover if it was done by 
aome other servant of the company acting in the manner above 8tated.{a) 
Accordingly, damages hâve been recovered against railroad companies for tres- 
passes committed by their servants, where the wrongful act was done by a 
porter,(fe) by a servant eraployed to clean the cars,(c) and, in cases of street 
railvoads, by the driver, (d) 

§ 17. Right of Passenger to Rf^ist Unlawftjl Expulsion. It seems 
that passengers hâve a right to resist unlawful expulsion, but that they hâve 
no right to carry résistance to an extrême point. On the one hand,they hâve 
no right to resist for the mère purpose of bringing upon themselves violence, 
in order to raake such violence ground of recovering enhanced damages.* The 

(ff) Allegheny VaUey E. Co. v. McLnin, 91 Pa. (c) Northwestern, etc., R. Co, v. Hack, 66 111. 

St. 4!2: citingl hila.,etc., H.Co v. Wilt,4 Whart. 238. 

142; Verger v. Warren, 7 Casey, 319. (d) Lovett v. Salem R. Co. 9 Allen, 657; Cohen 

(a)HoffmanT. N. Y.Cent. K. C0.46N.Y. Sup. T. Dry Dock, etc., E. Co. 40 N. Y. Sup. (S J. &S.) 

(14 J. &S.)626. 368. 

(6) Bayley v. Manchester, etc., R. Co. L. R. 8 C. «Ante, 5 7. 
P. ]48j S. C. In court below, L. E. 7 C. P. 145. 
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law will not encourage such a degree of résistance, for tlie further reason tliat 
it would lead to breaches of thé peace. On the other hand, they are not bound 
to submit to the indignity and -wrong of being expelled from a public convey- 
ance vvhere they rightfuUy are, without making any résistance whatever. 
They will in ail cases be justiUed in making sufficient résistance to show tliat 
they do not acquiesce in the command to leave the vehicle, and that they leave 
it under physical compulsion. Now, it is a well-settled principle of'law, 
founded in considérations of obvious justice, that a party who is subjected to an 
injury must use such means as he reasonably may to prevent an euhance- 
ment of the damages which will naturally iiow from the injury. It seems to 
follow that, where a passenger is expelled from a carrier's vehicle, although 
the expulsion be unlawful or unjustiflable, yet if the passenger resists to au 
unreasonable exteut, such fact may be considered by the jury in mitigation of 
damages.(a) 

In one case, however, the right of the passenger is more strongly put: 
"When a conductor is in the wrong, the passenger has a right to proteot 
himself against any attempt to remove him, and résistance ean lawtuUy be 
made to such an extent as may be essential to maintain such a right. Cases 
occur where circumstances may imperatively require that the passenger should 
remain on the train on account of others who may be there in his charge, or 
where it is indispensable that he should hasten on his journey without delay ; 
and if, by reason of the mistaken judgmentor willfulness of the conductor, he 
should be expelled when lawfully there, serious injury might follow. The 
law does not, under such circumstances, place the passenger within the power 
of the conductor ; and, when lawfully in the cars, he is authorized to vindicate 
such right to the f ull extent which might be required for his protection. "(&) 
•' But," it has been well observed, " if the conductor has the right to eject tlie 
passenger, and is proceeding to do so in a lawful manner, the latter has na 
right to resist; and if in doing so he receive injury, he will hâve no one to- 
blâme but himself." (c) 

§ 18. EXPELLING PaSSENGEK AT PLACE OtHER THAN ReOULAR STOF- 

ping-Plaoe. a statute of Texas provides that "if any passenger shall re- 
fuse to pay his fare or toll, it shall be lawful for the conductor of the train, 
and the servants of the corporation, to put him out of the cars, at any usual 
stopping-place which the conductor may select."(d) The words " usual stop- 
ping-place," as above used, are held to mean a regular station or any other 
place which the company, expressly or impliedly, by use for sucli purposes, 
had designated as a proper place for passengers to get on or ofï its trains, and 
vvhere they would, in conséquence thereof, hâve the right to demand the exer- 
cise of this privilège. A place where trains stop for the purpose of taking on 
wood and water only, is not a " usual stopping-place " within the meaniug of 
the above statute.(e) 

A similar statute exists in Illinois. The term " usual stopping-place," em- 
ployed therein, means a regular station, at which passengers get on and ofE 

(œ) Brown v. Memphts, etc., E. Co. 7 Fed. Kep. (c) Hutch. Car. { 593. 

51, 65. (d) Pasch. Dig. Tex. St. art. 4892. 

(i.) English V. Delaware, etc.. Canal Co. 66 N. (e) Texas, etc., R. Co. y. Casey, 52 Tex. 112, 122". 
Y. 46J. 
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the company's tiains.(/) Under it, where the passenger is rigîitfully put oflf, 
the only wrong being the wrong of putting hira ofE at a place not a regular 
«topping-place, the suprême court has shown a disposition not to allow large 
damages. ïhey hâve set aside verdicts for $l,000,(sr) for $450,(7i) and, for 
t500.{i) But they hâve afflrmed judgments for $100{J) and for $200.(fe) Xof 
does the court favor the giving of exemplary damages in sueh cases. The 
damages are limited to compensation for the actual injury, unless circum- 
stances of aggravation be 8hown.(Z) Where the train from which the passen- 
ger is expelled is a freight train, this rule does not require the conductor to 
cause the train to be drawn up to the platform before expelling the récusant 
passenger. The passenger may, although a viroman, be put off on a side tracli, 
unless it is customary for freight trains to land their passengers at the plat- 
form.(m) 

§ 19. WlIETHER CONDUOTOE BOTTND TO ReOEIVE FAEE TeNDEEED AF'XKE 

iiE HAS CoMMENCED TO PuT Passengek Off, Where a person is upon 
a train under circumstances which entitle the conductor to demand pay- 
ment of fare of him, and he fractiously refuses to pay fare, and the conductor 
thereupon, as he may rightfully do, signais the train to stop and commences 
te- put him off, if the passenger then changes his mind and ofîers to pay fare, 
or if some one offers to pay it for him, the conductor is nevertheless not bound 
to desist from putting him ofE.(a) But where the passenger has acted in good 
t'aith, if, before the work of putting him ofE is complète, another passenger 
tenders his fare for him, the conductor, it has been held, is bound to accept it 
and desist from putting him off.(6) But the refusai to pay fare does not virovk 
a forfeiture of the right of the passenger to ride, under reasonable conditions, 
upon Ihn payraent of his fare; the company cannot visit upon him the pnnish- 
ment of refusing to serve him, upon tendering the, price, as it is bound to 
serve any other member of the public. While, therefore, the passenger cannot 
be allowed to experiment with the conductor, who has been compelled to com- 
mence stopping his train on account of the forraer'scontumacy, yet if he com- 
mences to put him off for refusing to pay his fare at a regular station, at 
vyhich the train would hâve stopped in any event, there seems to be no good 
reason why the conductor should be upheld in refusing to allow him to ride 
upon tendering the proper amount of fare ; and it has been held that such a 
refusai cannot be justifled.(c) But even hère, it has been held, he is not en- 
titled to résume his journey nnless he pays fare for a passage from the sta- 
tion where he first entered the train. (d) 

(/) Chicago, etc., R. Co. v. Flagg, 43 111. 364; Eallrond Co. 62 lowa, 342; Stone v. Chicaiço, etc., 

Chicago, etc., R. Co. v. Piirks, 18 III. 463 ; Terre E. Co. 47 low.n, 82; O'Brien v. Boston, etc.. R. Co. 

Haute, etc., R. Co. v. Vanatta. 21 IIl. 183. 15 Gray, 20; Hibbard v. N. Y. Cent. R. Co. 15 N. 

(g-) Terre Hnute, etc., H. Co. v. Vanatta, 21 111. Y. 455; People v. Jillson, 3 P^irk. Cr. R. 231, 23!i; 

188; Chicago, etc., R. Co. v.'Peacock, 48 111. 263, Stone v. Chicago, etc., R, Co. 47 lowa, E9; State 

(h) Chicago, etc., R. Co. v. Roberts,40 III 603. v. Campbell, 32 N. J. L. 309. 

(0 Illinois, etc., R. Co. T. Cunningham, 67 111. (6) Garrett v.LouisvlUe, etc.R.Co. 3 Amer. & 

316. Eng. R. Cas. 416, (Sup. Ct. Tenn. 1881 ;) S. C.72 

O) Chicago, etc., R. Co. v. Flagg, 43 111. 364. Tenti. (8 Lea,) 438. 

(S;)Illinois, etc., R. Co. v. Johnson, 67 111. 312. (c) O'Brien v. N. Y., etc., B. Co. 80 N. Y.236; 

(0 Toledo, etc., R Co. v. Patlerson, 63 111. 301. S. C. 1 Amer. St. Eng. R. Cas. 259. 

(m)IllJnoia Cent. R. Co. v, Nelson, 59 111. 110. (d) Stone v. Chicago, etc., H. Co. 47 rowa,82; 

(a) O'Brien v. N. Y., etc., R. Co. 80 N. Y. 236 ; S. C. 10 Chi. Leg News, 78 ; 6 Reporter, 4fi9. 
S. C. 1 .\mer. & Enr, R. Cas. 259 ; HoflT>auer v. 
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The reason o£ thîs rule and of the exception to it seems to be tliat the pas- 
sengei'.having first broken the contract, cannot afterwards teiider performance 
of it and insist that it shall be reinstated by the carrier; but as the carrier is 
bound to receive at any regular station any pei;son (with certain exceptions 
not necessary to notice) who purchases a ticliet or tenders fare, it is bound, 
the train being at a regular station, to make a nevv contract with the obsti- 
nate passenger, the same as it is bound to do so with any other proper person; 
and it cannot take it upon itself to punish his obstinacy by denying to him 
the rights which it is bound to extend to the public generally. 

The reason of the rule was quite forcibly expressed by Uenio, J. : " Kail- 
road trains are now run according to a scheme in which the time required in 
passing frora one point to another and the time required for the necessary 
stoppages is accurately calculated. Any disarrangement or departure from 
the time flxed is exceedingly hazardous to tlie safety of the company's prop- 
erty and the persons employed in running the train. The most horrible 
calarnities hâve often been the resuit of such disarrangements. And if one 
passenger can by his unjustiflable humor cause the cars to stop, anottier may do 
the same thing, and the utmost irregularity may be brought about. The rule, 
therefore, was, in my judgnient, plainly reasonable, which iinposed a for- 
feiture of his right to proceed f urther on the cars upon a person who should 
refuse to show his ticket to the conductor when requested. If he forfeited 
his right by his improper conduct, it was for the company or its agents to say 
whether he should be retained after iiaving occasioned the inconvenience of 
the stoppage by his pertinacity."(e) In addition to this, it is said that " if tlie 
rule were otherwise it would enable a passenger so disposed to pay his fare 
only on compulsion and after the train had stopped, repeating the opération 
between ail stopping points along the route of the road. ïhe passenger 
must, therefore, stand or fall by the right of the company to exjjel him. If 
he incur the exercise of this powei', he is at tlie mercy of the company. If 
they are wrong, they must respond. If he is in error, he must hear the hiir- 
den of his folly. He cannot, as suggested, create the facts and circu m stances 
out of his own wrong; he must take the conséquences, wliicli are expulsion 
at the will of the company expressed through its agent, tlie conductor, and 
the inconvenience resulting from that incident." (/) 

So, where a passenger had exhibited a spent ticket, and iiisisted on his 
right to ride upon it, until the conductor stopped the train to put him off, it 
was held that he could not, on producing a rogular ticket, claim the riglit to 
be allowed to remain on the train. "In my opinion," said Beaslky, C. J., 
"such a doctrine is not consistent with either law or good sensé. Its estab- 
lishment would practically annul the power of a railroad company to requiie 
passengers toshow their tickets; for itis obvious that, if the only penalty on 
a refractory passenger is a momentary expulsion, he will be enabled, at a 
small sacrifice, by repeated refusais, to compel an abandonment of the demimd 
upon him. A passenger takes his ticket subject to the reasonable régula- 
tions of the company; it is an implied condition in liis contract tliat he will 
submit to such régulations; and if he willfully refuses to be bound by them, 

{«) Hlbbaid V. J\'. Y., tjic, K. Co. 13 N. Y. 455. (/) Nelson t. Long Jsland K. Co. 7 fluii, 140, 

145, per Bnidy, J. 
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by 80 doing he répudiâtes his contract, and, after such répudiation, cannot 
claim any right under it. In this case, the passenger, with full knowledge 
of the régulation in question, refused to show his ticliet, which alone gave 
him a right to a seat in the cars. The exhibition o£ the spent ticltet did not 
help the matter; he stands, therefore, on tho saine footing as any other pas-- 
senger who, when properly applied to, will not exhibit the évidence of his 
rightf ul présence in the car. If this particular passenger had the légal right 
to re-enter the cars after his tortious refusai, so, on ail similar occasions, will 
ail other passengers be entitled to the same right. We corne thus to the 
resuit that railroad passengers may violate, with full knowledge, a légal 
régulation of a company in whose cars they are carried ; they may resist, short 
of a breach of the peace, ail attenipts to expel them ; they may, by this means, 
at a loss to the company, and to the péril of the public, disarrange the order 
of successive trains upon the road with regard to each other ; they may occa- 
sion a tumult and disorder in the car in which they may happen to be; and, 
after being expelled, they may immediately return to repeat, if so inclined, 
the same misconduct. I must think it requires no argument to show that 
such a license to do evil as this does not exist."(.9) 

In like manner the suprême court of lowa hold that if a passenger refuses 
to pay his fare when demanded, the conductor may rightfully put him off, al- 
though he ofCers to pay it before he is actually expelled. " The rule," says 
Adams, J, "that a passenger may contest the régulations of the company and 
the flrmness of the conductor by refusing to pay full fare, and still save him- 
self from expulsion by tendering full fare after expulsion bas commenced, 
is not only uncalled for for the just protection of the récusant passenger, but 
would tend to encourage a practicO, which, if indulged in, would interfère 
with the convenience of the company, and the dispatch and quiet to which 
other passengers are entitled."(7!.) 

§ 20. Whethek THE Company, befobe Expelling the Passenger, 
MtrsT Kefund THE Unearned Passage MoneY. Where a traveler, on the 
faith of représentations made to him by the company's agent, stops over on 
his ticket and attempts to résume his journey on the same ticket after it bas, 
by its terms, expired, the conductor cannot lawfuUy expel him from tha 
train without flrst restoring to him that portion of the passage money which is 
represented by that part of the transit ealled for by the ticket which has not 
yet been made, or deducting it from the fare claimed for the rest of the jour- 
ney. The ticket is évidence that the fare has been paid for the entire transit, 
and there is no rule, founded in sensé or justice, which will allow the com- 
pany to keep the passenger's money, where he has acted in good faith, with- 
out transporting him over the route for which he has paid.(a) 

In a late case the plaintiff entered the defendant's cars without procuring 
a ticket, and handed to the conductor the ticket fare. The conductor after- 
wards demanded of the plaintiiï the additional amount required by the rules 
of the company to be paid by persons who had not purchased tickets before 
entering the train. This thé plaintifE refused to pay. The conductor there- 
upon, without flrst offering to return the amount which the plainlifï had paid 

(«■) State T. Campbell. 32 N. J. L. 309, 312. (a) Barnham v. Grana Trank R, Co. 63 Mb. 

(A) Hoffbaner v. Raili-oad Co. 52 lowa, 312. 298, 30J. 
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hiin, stopped the train. As soon as he had signaled to stop the train, the 
plaintifiE offered to pay the rest of the sum demanded, but the conductor, car- 
rying ont a rule of the company not to accept fare after the train had been 
signaled to stop in order to put a passenger o£f for non-payment of fare, re- 
f used this, laid hold of the passenger, dragged him ont of the car, and, as the 
plaintifl was in the act of leaving the ear, handed to him the money which he 
had paid. It was held that the company was liable to pay damages. If the 
conductor accepted, without objection, the money tendered by the passenger 
as payment of fuU fare, he could not thereafter changé his mind and demand 
the extra fare; nor could he commence proceedings to put the plaintifl ofif, 
without flrst returning to him the money which he had paid.(66) 

§ 21. Detaining Passengebs fob Non-Payment ov Fabe. Wherearail- 
road company had a régulation that passengers on leaving its trains must ex- 
hibit their tickets to the gateman at the company's station, and a passenger 
tried to pass ont without exhibiting hia ticket, aJleging that he had lost it, 
and the gateman tbereupon detained him, and caused him to be arrested and 
confined in the police station over night, on the charge of disorderly conduct, 
and he was diseharged by the police justice the next morning, it was held 
that he could maiutain an action against the company for false imprisonment. 
The power which the company sought to exercise was not like the power to 
expel a passenger from its cars for non-payment of fare, but it was the 
power to imprison for debt.(a) 

IV. As to Damages. 

§ 22. Measuke of Damages for Expulsion of Passengek. In an ac- 
tion for damages for refusing to carry the plaintifl in defendant's cars, the 
following facts appeared. The plaintifl, a colored woman, the wife of t» col- 
ored preacher, having purchased a first-clasa ticket, applied for admission into 
a first-class car and was refused, and directed to go into the smoking ear, 
where there were none but men, and some of them smoking. This she re- 
fused to do, and left the cars. She was lady-like in appearance, and at the 
time carried a sick child in her arma. The court instructed the jury that she 
was entitled to such damages as would make her whole; and that, in estimat- 
ing such damages, the jury should consider the loss of time, the inconven- 
ience she had been put to, and the probable amount of expenses ineurred in 
the vindication of her rights. The jury returned a verdict for $1,000.(6) 

The rule thus laid down that the jury, in estimating the plaintifl's damages, 
may take into considération the expenses ineurred by him in the litigation, 
bas been held allowable in courts of law, where the case is a proper one 
for exemplary damages, (c) Such expenses are allowed by statute in Georgia, 
«' when the défendant bas acted in bad faith, and been stubbornly litigious, or 

(SS) Bland v. Southern Pao. K. Co. 5S Cal. 670( (c) Beecher T. Derby Bridge Co. !M Conn. 496; 

6. 0. 3 Amer, t Eng. R. Cas. 2S6. LIndsIey v. Bushnell, IB Conn. 235 j Welch T. Da- 

(œ) Lynch t. Metropolitan, etc., H. Co. 24 Hun, rand,36 Conn. 182; Dalton v. Beers, 38 Conn.429j 

606. See Chilton v. London, etc., R. Co. 16 Mees. New Orléans, etc., R. Co. t. Allbritton. 38 Miss. 

& W. 212. 242 ; Landtt v. Obert,46 Tei. 639î Flnney ». Smitli. 

(») Oray v. Cincinnati Southern R. Co. 11 Fed. SlOhlo St. £29. 
Rep. 683, before Swing, J. 



HALL V. MEMFHI8 & 0. R. 00. 95 

has caused the'plaintiff unnecessary trouble and expense."((Z) Inadmlralty, 
where, as is well known, the rules as to the measure of damages are not the 
same as in courts of law, such ej^penses hâve been likewise allowed in the 
case of an injury to a passenger at sea.(e) B«t the propriety o£ allowing 
counsel fées to be taken into considération in estimating exemplary damages 
has been denied by some of the best courts.(/) 

§ 23. ExEMPLAKY Damages ts Such Cases. Lt has been well said 
that " there is no class of ci^es where the doctrine of exemplary damages can 
be more beneflcially applied than in the case of railroad corporations in their 
eapacity of common carriers of passengers;"(a) and the courts are in the con^ 
stant habit of upholding the giving of exemplary damages in the case of the 
wrongful expulsion of passengers from railway trains.(6) The grounds on 
which thèse damages hâve been generally given are gross misconduct towards 
the passenger on the part of the company's servants ;(e) but they hâve also been 
given where the agent acted without unnecessary violence and upon conscien- 
tious views of his duly. The injury which will entitle a passenger to such 
damages may consist in the act of the conductor in executing a rule of the 
Company, as where, without malice on the part of the conductor, a well-behaved 
woman is expelled from a first-class car on account of her color.(d;d) Hère it 
will be no reason for instructiug the jury that they should not give exemplary 
damages that the conductor acted without malice; for, in such cases, puni- 
tive damages may be inflicted for the pùrpose of enforcing upon the corporar 
tion obédience to the duties required of it as a common carrier, (ee) 

" The only way carriers of passengers can be held to reasonable régulations, 
is by allowing juries to inflict punitive damages for a violation of the rights 
of the public; and the establishment of un reasonable régulations is the grava)- 
men of the offense, that being a disregard of the rights of the public for which 
the carrier is punished. The mère price of a ticket or ref unding of the money 
will not answer the purpose in ail cases; that would be simply to permit the 
carrier to enforce the unreasonable régulation, because he would never claim 
to keep the money while refusing to render the service. He would take no 
money, or refund ail recsived, and go on with his business in his owii way, 
and the plaintlft or the public would be no better ofif. This rule of damages 

(d) Code Ga. (Ed. of 1873) § 2942. See Sa- 30 Wls. 511; Blythe v. Thompkins, 2 Abb. Pr. 

vannah t. Waldner, 49 Ga. 316; Gurnsey v. 46S; Foxall v. Barnett, 22 Eng. Law & Eq. 179; 

ehellman, 59 Ga. 797. Pareons v. Harper, 16 Grat. 64. Bnt see Strang 

(e)The Oriflamme, 3 Sawy. 397, 404. v. Whitehead, 12 Wend. 64; Bradlangh v Ed. 

(/) Day v.Woodworth.lSHow.SeS; Oèlriclia wards, 11 0. B. (N. S.) 377. 

T. Spaln, IB WaH. 211; Fairbanks v. Witter, 18 (a) Goddard v. Grand Trunk E. Co. B7 Me.202( 

Wi8.28r; Earl T. Tnpper, 45 Vt.276; Hoadley t S. C. 2 Amer. Rep. S9; Haley v. Mobile, etc., H. 

Watson, Id. 289; Kelly v. Rogers, 21 Minn. l-Wl Cp.7 Baxt.243; Garrett T. Louisville, etc., R.Co. 

Howen V. ScogglnB, 48 CaL355; Falk T. Water. 3 Amer. & Eng. B. Cas. 416, (Sup.Ct. Tenn.lt^Sl.) 

man, 49 Cal. 224. And see Lincoln v. Scheneo. (6) Brown v. Memphis, etc., R. Co. 7 Fed. Rep. 

tady,ctc.,R.Co.a3W6nd.42S. The costs of prier 61; Evans v. 8t. Louis, etc., R. Co. 11 Mo. App. 

litigatiouaierecoverableasdamagesontheprln- (c) See the discussion of thls question in Mil. 

ciple of compensation, where thsy hâve flowed as waukee, etc., R. Co. T. Armstrong, 91 U. S. 489 ; 

the necessary or proxlmate resnlt of the wrong also Ackerson v. Krie R. Co. 32 N. J. L. 254, 2-0. 

done the plaintlff,— as In actions for mallcioas (di) Railroad v. Brown, 17 Wall. 446 ; Brown 

prosecution or false Imprlsonment. Prltchet v. v. Memphis, etc., R. Co. 7 Fed. Rep. 51, 63. 

Doevey, 1 Cro. & M. 775; Bonesteel v. Buneiteel, (ee) Brown V. Memphis, etc., R. Co. Bupra. 
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would be sîmpl7 reaclnding the contract to carry, which Is ail the carrier de- 
mands, and sufâcient for his purpo3e."(/) 

§ 24. Instances of the Amount of Damages. A boy eight years old 
jumped upon a street-railway car, having money in his pocket to pay his fare. 
After the car had proceeded about a block, the conductor came from inside 
the car, when another boy, who had got upon the car, put his hand to his nose 
and jumped ofC. Thereupon the conductor, without asking the former boy for 
his fare, or giving him an opportunity to pay it, and without stopping the 
car, threw hlm off from it. Ile fell on the defendant's other track, about four 
feet distant, and another of the defendant's cars, which had this moment come 
up the track, ran over him. His collar-bone was broken, so that it protruded 
from the skin. His second and third ribs were also broken. His right arm 
was broken near the shoulder in four or flve pièces. The small bone of his 
left arm was broken near the wrist, and so was his thigh joint between the 
niiddle and upper third. There were great contusions and abrasions, and the 
boy was permanently injured and deformed. The court could not say that 
015,000 were an excessive award of damages for such injuries.(a) 

Where a person purchased a collector's certificate of the payment of a cer- 
tain sum as railroad taxes, which was more than the amount of fare, accord- 
ing to the company's regular schedule of fare, for the distance which he de- 
sired to travel, and got upon the train in good faith, supposing that this would 
pay his fare, there being no agent at the station where he got upon the train to 
inform him of his error, and presented such certificate to the conductor 
when his fare waa demanded, who refused to reçoive it, and demanded the 
payment of the fare in money, which the plaintifE was unable to pay, and 
thereupon the conductor took hold of liim to put him off the train, when a 
fellow-passenger, out of motives of humanity, offered to pay the fare de- 
manded, which the conductor refused, but put the plaintiff off the train, it 
was held that the company was liable, that it was a case for exemplary dam- 
ages, and that $2,000 damages were not excessive.(6) 

A well-dressed colored woman was put out of the lady's car because of her 
color, and also because of a claim, on the part of the conductor, that she was 
known to him to be a woman of lewd character. She resisted, and a good 
deal «f force had to be used in expelling her. Her testimony showed that her 
thumb was dislocated, and that she was severely choked, while other testi- 
mony tended to show that no unnecessary violence was used. It was held 
that an award of $3,000 was not so gross as to authorize the court to set aside 
the verdict, though the learned judge would bave been better satisfled if it 
had been smaller.(c) 

The wife of an employé of a railroad company got upon the train without a 
pass, having been told that she would be allowed to ride free without a pass 
being required of her. The conductor ordered her to leave the train, not at a 
station, but at a water-tank where the train had stopped. Her pétition al- 

(/) Id., per Hammond, J. (») Garrett T. LonlsTlUe, etc., R. Co. 3 Amer, ft 

(a) Schnltz v. Third Ave. B. Co. « M. Y. Sup. Eng. R. Cas. 418, (Sup. Ct. Tenn. 1831.) 
(M J. tt S.) SU. (c) Browa ▼. MempW», eto, R. Co. 7 Fed. Hep. 

61,62. 
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leged that she ofEered to explain to the conductor why slie had no wiitten 
pass, but he refused to receive lier explanation, and put her oH the train in 
the présence of a large number of passengers, in a " rude, wanton, and mali- 
cious manner." She claimed that, in conséquence of being so put off, she was 
greatly mortified, frightened, had to walk with her infant child in her arms, 
two or three miles, and, in conséquence thereof, suffered a miscarriage. ïhe 
jury were instructed that, under the pleadings, they could not give exemplary 
damages; but that they must confine their verdict to "such actual damages " 
as the évidence should satisfy them were suffered "pecuniarlly, and in feel- 
ings, injuries, and sufferings resulting from an unlawf ul act." The évidence 
is not set out, but, in the opinion of the court, it is said to hâve preponderated 
in favor of the défendant. ïhe jury, under the instructions, returned a gên- 
erai verdict for $2,500, and the suprême court refused to set it aside.(d) 

Where a passenger, after having been carried but a few miles, was put ofl 
from a railway train, was detained but a few hours, and suffered no spécial 
damage from inconvenience and loss of time, a verdict for $750 was held ex- 
ce8sive.(e) Sbymotjb D. Thompson. 

St, Louis, Missouri 

(<} Texas, eu., B. Co. T. Caaer, 53 Tex. 1]%. (O Boatton, etc., R. Co. t. Ford, 63 Tex. 364. 



Johnson and othera v. Hanover Pirb Ins. Co. 

[Circuit Court, Sf. D. Illinois. January 15, 1883.) 

1. FoBEiQN Corporations — Sekvicb of Bummons on. 

An Insurance company existing under the laws of one state and doing bus- 
iness in another, may be served with a summons by service upoa any one of its 
agents appointed to transact ita business in such other state. 

2. Bame— Appointmb-jt of Agent ob Attorney. 

Where, by the statutes of the state where suit is brought, no însurance com- 
pany existmg under the laws of another state is allowed to transact business in 
the state until such company shall flrst duly appoint an attomey in said state 
on whom process of law can be served, it was held that such statute did not 
preclude the service of such process upon any other agent o£ such foreign cor- 
poration transacting the business of the company in that state, and that the 
provisions of the statuts of Illinois, regulating the service of légal process upon 
corporations, was not coniined to domestic corporations, but applied alike to 
ail foreign corporations having agents for the transaction of its business in that 
state. 

B. D. Magruàer, for plaintiffs. 
W, I, Culver, for défendant. 

Blodgett, J. This is a suit on a policy of inBiirance alleged to 
bave been issued by défendant to plaintiffs. Tiie deieudaut is a cor- 
v.l5,no.l — 7 
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poration created and existing under the laws of the state of New 
York. The return of the marshal shows service of the summons 
"by délivering a copy thereof, and also by reading the same, to Cari 
A. F. Henicke and Joseph Schoeniger, agents of said défendant." 
The défendant has entered a spécial appearance, and moved to quash 
and set aside service of summons, because Henicke and Bheoeniger, 
on whom process was served, were not the agents of the défendant 
for that purpose; but that défendant, when it began the transaction 
of insurance business in the state of Illinois, in compliance with the 
statute of this state, duly appointed one George D. Gould, who was 
then and now is a résident of Moline, in the county of Eock Island, 
in this state, its attorney in this state on whom process of law could 
be served, a copy of which appointment was duly filed, and still re- 
mains in the office of the auditor of public accounts in this state; 
and that such attorneyship and agency still remains in full force, 
and no other attorney for such purpose has been appointed ; therefore, . 
défendant insists that it could only be served with process in said 
cause by service on the said Gould. 

By the twenty-second section of chapter 73 of the Eevised Stat- 
utes of this state, entitled "Insurance," it is provided that — 

" It shall not be lawf ul for any insurance company, association, or partnership, 
incorporated by or organized under the laws of any other state of the United 
States, or any foreign government, * * * to take risks or transact any 
business of insurance in this state * * * unless such company, desiring 
to transact any such business, as aforesaid, by any agent or agents in this 
state, shall flrst appoint an attorney in this state on whom process of law can 
be served, and flle in the office of the auditor of public accounts a written in- 
strument, duly signed and sealed, certifying such appointment, whieh shall 
continue until another attorney is substituted, and any process issued by any 
court of record in this state, and served upon such attorney by the proper offl- 
cers of the county in which such attorney may réside or be found, shall be 
deemed a suffleient service of process upon such company, but service of pro- 
cess upon such company may also be made in any other mauner provided by 
law." 

Under section 5, c. 110, of the Eevised Statutes of this state, en- 
titled "Practice," as amended by the act approved March 29, 1877, it 
is provided that — 

"An incorporated company may be served with process by leaving a copy 
thereof with its président, if he can be found in the county in which the suit 
is brought; if he shall not be found in the county, then by leaving a copy of 
the process with any clerk, secretary, superintendent, gênerai agent, cashier, 
principal, direetor, engineer, eonductor, station agent, or any agent of said 
company found in the county." 
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It was admîtted on ïhe argument, and ifc also appears by proof 
from affidavits on file, that Henicke and Shoeniger, on whom the 
Bummons in this case was served, were at the time of sueh service 
the local agents of the défendant in the city of Chicago ; that they, as 
8uch agents, issued to plaintiffs the policy of insurance declared upon, 
and countersigned the same ; that after the loss by fire of the prop- 
erty claimed to hâve been covered by the policy, said Henicke and 
Schoeniger accepted and transmitted to défendant the proofs of loss 
required by the policy, and conducted negotiations looking to the set- 
tlement of plaintiffs' claim for such loss. The service of the summons 
in this case having been made upon the agents of the défendant, with 
•whom the plaintiffs dealt, the single question raised by this motion 
is whether a foreign insurance company doing business in this state 
can only be served with process by service on the agent appointed 
for that purpose by the company in pursuance of the provisions of 
section 22, c. Î3, above quoted. 

Section 5 of the chapter regulating practice, as it appears in the 
Eevised Statutes of 1874, is a substantial re-enactment of the act of 
February 8, 1873, in regard to the service of process on corporations; 
and section 22 of the insurance chapter is one of the provisions of 
the insurance law, approved March 11, 1869; andat the time the act 
of 1869 was adopted, the suprême court of this state had decided in 
Minerai Point B. Co. v. Keep, 22 111. 9. that the provisions of the 
act of 1853 were not confined to domestic corporations created and 
doing business under the laws of this state, but were equally appli- 
cable to foreign corporations doing business in this Bjtate, who had 
agents or property hère; and the suprême court of this state had also 
held in Peoria Ins. Co. v. Warner, 28 111. 429, that this act of Feb- 
ruary, 1853, was a remédiai act and to be liberally construed, 

It will, therefore, be seen that at the time the clause requiring foreign 
insurance companies doing an insuraûce business in this state to ap- 
point an agent on whom process of law could be served was passed, there 
was already ample provision for service of process on such corpora- 
tion, and the act of 1869 expressly states that the service on the 
agent so to be appointed was not the pnly mode of obtaining service 
on such company. I therefore think that the natural and reason- 
able inference as to the législative intent is that the purpose of the 
act of 18G9 was to compel foreign insurance companies, who entered 
upon an insurance business in this state, so to authenticate the agency 
of some person on whom process could be served, that such company 
would be concluded by service on such agent or person. If process 
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was served on any other person under the assumptîon that he waa 
the agent of such company, the company could dispute such agency, 
probably, even after judgment, if judgment was taken by default. 
Keep V. Minerai Point R. Co. 22 Hl. 16; SeiheH v. Thorpe, 77 111. 43 ; 
Protection Life Ins. Co. v. Palmer, 81 111. 90. And therefore citizens 
of this state, havinga right of action against such foreign companies, 
might be put to much trouble in proving the agency of the person on 
whom the process was served. 

It was, therefore, as I think, to save this annoyance and trouble to 
persons bringing suit in this state against such companies that the 
act of 1869 was passed. But I do not think the législature intended 
to enact that process can only be served on an agent appointed under 
section 22 of the insurance law. To hold that service can only be 
made on the agent appointed under the insurance law, praetically 
annuls the last clause of the section, which déclares that the service 
may also be made in any other manner provided by law. 

There was another manner provided by law at the time the act of 
18i69 was passed, and it bas not been repealed, but remains in fuU 
force, and the suprême court of this state, in H. é St. J. R. Co. v. 
Crâne, 102 111. 249, has reeently reaffirmed the principle of Keep v. 
Minerai Point R. Co., and said : 

"It does not require a libéral construction to bring foreign corporations 
«ithin the act. Ttie provision is that in ail cases where suit has been or 
may hereafter be brought against an incorporated company, process shall be 
served. 

"Language more comprehensive could scarcely hâve been employed. It 
says any corporation, without the slightest réservation or limitabioii. A thing 
may be embraced in the provisions of a statute by being specifically iiamed; 
* * * it would hâve been no moi-e comprehensive had it said, ail corpora- 
tions of every kind, whether domestic or foreign, doing business in this 
state." 

Although the suit in which the opinion, from which the last citation 
was made, was against a railroad company, there is nothing, either 
in the law itself or in the comments of the court, indicating that in- 
surance corporations are any exception to the rule there laid down. 
The construction contended for by the défendant would give foi-eign 
insurance companies an advantage in this state over home or do- 
mestic corporations by requiring that service of process could only be 
made npon a single individual representing the foreign company, 
while the domestic company could be reached by service "upon any 
agent" found within the eounty or district, in the absence of the pré- 
sident or other superior officers. I cannot beiieve that the législature 
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intended to gîve foreîgn companîes any such advantage, but rather 
intended that the company should be required to appoint an agent in 
Buch manner as to estop it from denying or questioning the validity 
of a service when made on him, leaving it for suitors to make their 
élection whether they would serve the agent tbus appointed, or take 
the risk of proving the agency of any other agent upon whcm service 
might be obtained. 

The only remaining question, then, is, were Henicke and Schoe- 
niger such agents of the défendant as to make the service on them 
effectuai to bring the défendant into court ? As already stated, they 
were the defendant's agents with whom the plaintiffs dealt in regard 
to the subject-matter of this suit. They issued the policy which 
forms the basis of complainants' claim, and bave acted in the prem- 
ises sinee the alleged liability is said to bave accrued. If they were 
the agents of the défendant for the purpose of making this contract, 
it seems to me they are sufficiently so to be served with process to 
enforce it. 

The return in this case does not show afSrmatively that the prési- 
dent of the corporation was not found in this district, and is there- 
fore, perhaps, technically defective under some of the décisions in 
this state. I do not, however, understand that the défendants attached 
any importance to this point, and if they do it can probably be avoided 
by the marshal taking leave to amend his return, as, I présume, it is 
not contended that service could bave been made upon the président 
of the défendant company within this district. 



GiLDBESLEBVB aud othets V. Gk.fN0E, Assignée, and others. 

{Uircuit Court, S. D. Alabama. December Term, 1882.) 

Dkmuriîbh — Limitations in Bankruptcy — Section 5057, Rev. St., CoNSTRtrBD. 

The défendants m a suit in equity for the foreclosure of a purciiase-money 
mortgage eiecuted to the complainants by the mortgagor, a bankrupt, who, 
together with his assignée, are joined as défendants, demurred to the complaint 
on the ground that the cause falls within section 5057 of the Revised Statutes, 
and that it could not be inaintained because more than two years had elapsed 
from the date of the appointment of the assignée of the estate and eflects of 
the banlirupt to the commencement of the suit. 

Held, that the bar of the slatute applies, not to every suit at law or in equity 
between an assignée in bankruptcy and another person, but to suits between 
an assignée in bankruptcy and a person claiming any adverse interest to any 
property or rights of propeily transférable to or vesled in such assignée, and 
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that the action at bar does not fall within the statu te ; since the fact of the 
mortgage being admitted, the suit for the foreclosure of it is not the claim of 
an adverse interest in the property, within the meaning of the statute. The 
suit of one party against another in référence to property rights does not nec- 
essarily imply the existence of adverse interests to such property. 

In Bankrnptcy. Heard upon demurrer to bîU. 

Bruce, J. This is a suit in equity for the foreclosure of a mort- 
gage exeouted to the complainants by the mortgagor, Nelson W. 
Perry, a bankrupt, upon the property described in the bill, for the 
purchase money, to which Gaynor, the assignée of the bankrupt, 
Perry, and others are made parties défendant. The bill allèges that 
Nelson W. Perry was adjudged a bankrupt August 20, 1878; that 
the défendant Gaynor was appointed assignée of the estate of the 
bankrupt, Perry, on the fifth day of December, 1878, and the bill in 
this case was filed on the seventeenth day of November, 1882. The 
demurrant claims, therefore, that this cause falls within section 50.57 
of the Eevised Statutes of the United States, and that it cannot be 
maintained, because more than two years had elapsed from the date 
of the appointment of Gaynor as the assignée of the estate and ef- 
fects of the bankrupt to the commencement of this suit. 

Section 5057 provides : 

"No suit, either at law or in equity, sliall be maintainable în any court be- 
ween an assignée in banliruptcy and a persou elaiming an adverse interest 
touching any property or rights of property transférable to or vested in such 
assignée, unless brought within two years from the thne when the cause of 
action accrued for or against such assignée. * * • " 

The question, then, to be determined is whether the suit, the ohar- 
acter and purpose of whieh is shown by the allégations of the bill, 
falls within this statute ; for if so, the bar of the statute applies, and 
the question being properly raised by the demurrer, it would hâve to 
be sustained. The question is not, whether the action at bar falls 
within any exception to the statute, but does it fall within the statute 
at ail ? The bar of the statute applies, not to every suit at law or in 
equity between an assignée in bankruptcy and another person,butto 
suits between an assignée in bankruptcy and a person elaiming an 
adverse interest touching any property or rights of property transfér- 
able to or vested in such assignée. The assignée succeeds to the 
property and rights of property of the bankrupt; so that the assignée, 
Gaynor, succeeded to the property and rights of property of the bank- 
rupt, Perry, which were under the bankrupt law transferred to and 
vested in the assignée. 
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The assignée took no other or greater interest in the property than 
the bankrupt had in it at the date of his bankruptcy. He stands in 
the shoes of the bankrupt, and takes the property in the same plight 
and condition in which the bankrupt held it. Yeatman v. Savings 
Institute, 95 U. S. 766. 

The title to the property had passed to the mortgagee upder the 
mortgage, and the bankrupt had the right to redeem, to whicli right the 
assignée succeeded; tbat is, to the equity of rédemption. He might 
redeem the property or sell it subject to the mortgage, or he may do 
neither the one nor the other ; and the mortgagee may not corne into 
the court of bankruptcy preferring to rely solely upon his seeurity, 
which he bas the right to do. Wicks v. Perkins, 1 Woods, 383. 

The proposition of the demurrant is that if the mortgagee does not 
begin his suit to foreclose his mortgage within two years from the 
date of the appointment of the assignée, his suit is barred pnder 
section 5057 of the Revised Statutes of the United States. The 
proposition is almost startling to one who has regarded the provi- 
sions of the bankrupt law as protecting rather than imperiling honit 
fide liens upon property of a bankrupt. 

But to the question : Can the suit for the f oreclosure of the mortgage 
be held to be a claim of an adverse interest touching the property or 
right of property transférable to and vested in the assignée ? What 
do the words "adverse interest," as used in the statute, mean? It is 
too narrow to say that it applies to property only held by adverse 
possession, and under claim of title hostile to every other. 

In Bailey v. Glover, 21 Wall. 346, the suprême court of the United 
States says: 

"ïhis is a statute of limitations; it is precisely like otlier statutes of limit- 
ations, and applies to ail judicial contesta between the assignée and other 
persons touching the property or rlghts of property of the banlirupt transfér- 
able to or vested in the assignée, where the interests are adverse, and hâve so 
existed for more than two years from the time the cause of action accrued 
for or against the assignée." 

See, also, Gifford v. Helms, 98 IT S. 248. 

The statute, then, applies not only to suits -where thero is a con- 
test as to the right of property in specie, but to suits where there are 
adverse interests; that is, claims on the one hand which are denied 
on the other, the détermination of which will affeot the quantum of 
the bankrupt's estate and the distributive share of the creditors. To 
cases of this class the statute applies, the object of it being, as the 
courts hâve said, to speed the settlement of the estate of the bankrupt. 
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The question, then, is, does the case at bar for the foreclosure of 
a mortgage fall within this class ? And is the suit a claim of an in- 
terest adverse to the estate of the bankrupt, which would diminish it 
in the hands of the assignée and thus affect the rights of the cred- 
itors? The complainants do not claim any other or greater right in 
the property covered by the mortgage, than that granted by the mort- 
gagor in his deed of mortgage, and the relief prayed is no other than 
the légal effect of the mortgage, which is the act and deed of the 
grantor therein. 

The demurrants' proposition rests upon the assumption that the 
mortgagee and his grantor held interests in the property covered 
by the mortgage adverse and hostile to each other; that there 
is a claim on the one hand that is denied on the other. Such 
may be the fact, and the mortgagor may challenge the validity of 
the mortgage, and contest the alleged lien upon the property, and 
in such a case it is apprehended that the assignée of the mortgagor 
in bankruptcy would be compelled to move within two years to make 
such an attack upon the mortgage to relieve the property of an un- 
founded claim, so that it might go into the bankruptcy and be 
distributed to the creditors of the bankrupt. But that is not the 
case hère, and the demurrant does not and cannot make such a 
question hère, for the allégations of the bill make a case of a bona 
ftde deed of mortgage, and, for the purpose of this demurrer, thèse 
allégations must be taken as true. The fact of the mortgage be- 
ing admitted, the suit for the foreclosure of it is not the claim of 
an adverse interest in the property within the meaning of section 
5057 of the Eevised Statutes of the United States. It does not fol- 
low that because one party brings a suit versus another party in réf- 
érence to property rights, that they necessarily bear adverse interests 
to property, or rights of property; for the object of the suit may be, 
not to contest rights of property, but to détermine judicially the re- 
spective interests which such party has to the property. 

The right to an equity of rédemption is not inconsistent with the 
rights of a mortgagee under his mortgage, unless there is a dis- 
claimer of the mortgage and an assertion of title hostile to it. Ells- 
berry v. Boykin, 65 Ala. 342, and cases there cited. 

The cases cited in support of the demurrer do, not sustain it, for 
they are not cases where the relation between the parties was that of 
mortgagee and the assignée in bankruptcy of the mortgagor, unless 
it be the case of Phelan v. O'Brien, 12 Fed. Ebp. 438, where there 
had been a sale of the property covered by the deed of trust, and the 
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suit to set the sale aside was instituted more than two years after the 
date of the sale. The court held the statute of two years to apply to 
a suit of that kind, and it is manifest that the relation between the 
parties, after a sale of the property, was a différent relation from 
that the parties occupied to each other before the sale. After the sale 
the relation was not only one of adverse interest, but it wasone, also, 
of adverse holding by the purchaser claiming absolute title. 

The case In re Churchman, 5 Fbd. Eep. 181, was a case to ascer- 
tain and establish a lien on a vessel for supplies and repairs furnished, 
and it was there held that the statute of two years did apply ; but the 
point in that case seems rather to hâve been that the statute did not 
apply, becanse it was a maritime lien that was sought to be estab- 
lished, against which the daim was that no statute of limitations 
runs. But the court held otherwise. The case, however, is not the 
case at bar, for it is a case to ascertain and establish a lien, not to 
foreclose a mortgage. 

It is claimed that this court — the circuit court of the United States — 
has no jurisdiction of this suit if the interest of the mortgagee and 
the assignée is not adverse, because the language used in section 
4979 of the Eevised Statutes, conferring jurisdiction on the circuit 
courts in each district concurrent with the district courts of ail suits 
at law or in equity brought by an assignée in bankruptcy against any 
person claiming an adverse interest, or by such person against an 
assignée touching any property or rights of property transférable to 
or vested in such assignée, is in substance used in the section now 
under considération. 

Where there is a daim of such adverse interest, section 4979 gives 
jurisdiction to the circuit court. But admit that the section does not 
cover this case, does it follow that thei:e is no jurisdiction in the cir- 
cuit court of the United States to entertain a bill to foreclose a mort- 
gage where the conditions as to citizenship and amount involved 
exist? I think not. The jurisdiction of the court does not dépend! 
upon section 4979 of the Eevised Statutes. 

The resuit of thèse views is that the démarrer is overruled, and ii 
is 80 ordered. 
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Harris and others î?. AllEN and others. 

(CirouU Court, N. D. lUinoia. January 16, 1883.) 

Patent Law— Infringembnt— Speoifications. 

A patent, like a contract, must be so constnied as to effectuate the Intention 
of the parties. 8o, whare, In the spécifications for a patent " bed bottom," the 
patentée describes the frame-work as " wooden," it was held that the intention 
of the patentée was to claim a " wooden frame " to the exchision of other ma- 
terial, and that the use of an iroa frame for the same purpose is not an in- 
fringement. 

In Equity. 

Jesse Cox, Jr., for complainants. 

H. Harrison, for défendants. 

Blodgett, J. This is a bill to restrain the infrîngement, by 
défendant, of patent No. 125,250, dated April 2, 1872, issued to Sid- 
ney B. Andrews, for an "improvement in spring bed bottoms." Com- 
plainants claim title by mesne assignments fromi Andrews, and no 
question is œade as to their title. The bed bottom in question is 
described by Andrews as a "suspension spiral spring bed bottom," 
and is said in the spécifications to consist of a number of spiral wire 
springs conneeted together by links, and suspended within a rectan- 
gular frame- by means of suspension wires, passing around the bars 
which form the frame, and attached to the rows of springs and rings 
next the frame bars. The patentée says : "My invention consista of 
five différent parts — First, the wooden frame ; second, spiral springs ; 
third, rings; fourth, hook links; and, Jifth, suspension wires." The 
daim is : "The combination of the several parts of my invention, 
namely, the springs, B, rings, C, and links, D, with the suspension 
wire, E, and frame. A, so as to form a suspension bed bottom, sub- 
stantially as and for the purpose set forth." The novelty of the 
invention is not denied, and the only question raised is, does the bed 
bottom made by défendant, as shown in the proof, infringe the 
Andrews patent? The défendants' bed bottom is constructed with 
an iron frame, made of gas-pipe of about three-fourths of an ineh 
external diameter, and has no rings, but is made up wholly of a con- 
geries of spiral wire springs conneeted together by hook links, so as 
to form a web or surface for the mattress to rest upon, and suspen- 
sion wires which suspend or hold within the frame the fabric made 
by the springs and hooks. It appears from the proof that in a por- 
tion of the beds made by the défendant the suspension wires simply 
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pass around the outside of the frame bars or rails, bo as to hook onto 
the top and bottom of the external rows of springs; but in most of 
the défendants' beds the suspension wires -were coiled loosely around 
the rod or pipe forming the frame, so that the two ends of the sus- 
pension wires are spiral springs acting from the central coil around 
the frame. Défendants claim (1) that they do not infringe, because 
they do not use a "wooden frame ;" (2) that they do not use rings ; (3) 
that they do not use the suspension wires shown by the complainants' 
patent. 

I think there can be no doubt that Andrews bas limited himself to 
the use of a wooden frame as an essential élément of fais combina- 
tion. In the language already quoted he says: "My invention con- 
sists of five différent parts: First, a wooden frame." Again he says: 

"A is a wooden frame withln which my invention is conatructed and sus- 
pended. This wooden frame should be made of strips of hard, stifE wood, 
about three inche3 wide and one and one-half inches tliick. * * * The 
suspension wires, E, are held in tbeir proper places on the frame by means of 
the small wire staples, F, which are sunk into the frame, A, so as to include 
the suspension wires between the legs or prongs of the staples. This is only 
intended to prevent the suspension wires from moving laterally on the frani^, 
not to fasten them, as they are intended to bave a free perpendicular action 
at right angles to the frame. ' 

It is true, there is no reason given by the inventer for using wood 
instead of any otber material for the frame, but he provides that the 
suspension wire shall be held in place by wire staples which are sunk 
into the frame, A. The obvions meaning of this direction is that 
small wire staples are to be driven into this wooden frame as a cheap 
and easy mode of holding the extension wires laterally in place on 
the frame, as he evidently assumes that it was necessary to fasten 
the extension wires so that they could hâve no latéral motion on the 
frame; and if an iron frame was contemplated or intended, he would 
hâve provided some other mode of fastening thèse wires, as the ex- 
pense of drilling holes for the two legs of thèse staples into the iron 
rail or rod of the frame would increase the cost of the work to an im- 
practicable estent. 

As to the second point made by the défendant, plaintiff insists 
that the top and bottom of each spring is a "ring, " within the meaning 
and spirit of his invention. It is évident that Andrews thought a 
practicable bed bottom could be made upon the idea or principle 
shown in his device, withoUt as many springs as the défendants or 
complainants now use in practice, and that rings could be used be- 
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tween the springs to fill up and complète the fabric, taking the place 
of half or less than half of the springs, so as to make a surface for 
the mattress to rest upon ; but he provides in his spécifications that 
"any number of the springs may be removed, and rings put in their 
places," and I think the words "any number," as there used, may be 
held to include ail. The suspension wires used by défendants un- 
doubtedly perform the same function as in the complainants' bed, 
but Andrews evidently intended that his suspension wire should hâve 
some motion vertically on the frame, and if the défendants had used 
only the suspension wires coiled around the bar on the frame, so as 
to form a spring, I should doubt the identity of the défendants' sus- 
pension wires with those of the complainants; but the proof shows 
that in making part of their bed bottoms, at least, the défendants 
used the suspension wires in exactly the same form and place and 
for the same purpose as shown in the complainants' patent, and so 
far as they used them in that form they undoubtedly infringed this 
patent. 

I do not think it necessary, however, to pass definitely upon the 
question as to whether thèse coiled suspension wires used by the de- 
fendants are the same as those described as forming part of the com- 
plainants' combination, as, in my opinion, Andrews' patent is lim- 
ited to a "wooden frame." That is, 1 think, he intended to use only 
a wooden frame, and to claim that only as a part of his combination. 
This may be a narrow construction of this patent, but it seems to 
me the only one allowable under the spécifications and claims. If 
Andrews had intended to include a frame of any other material than 
wood, he, it seems to me, would hâve said a frame of any material, 
but preferably of wood, or in some way indicated that he did not in- 
tend to limit himselî in regard to the material of whicb his frame 
was to be made. At least, if he had not intended to restrict himself 
to a wooden frame, he would not hâve described a wooden frame so 
minutely and used the terms so frequently as he bas done. The fair 
inference is that he thought the frame must be of wood in order to 
fnlly represent his invention 

It was earnestly urged by complainants' counsel, on the hearing, 
that to hold this iron frame no intringement, virtually destroys this 
patent)-^a prophecy which may, to some estent, prove true; but a 
patent, like a contract, must be so construed as to effectuate the in- 
tention of the parties, and I must say that it seems palpable to me 
that Andrews did not intend to claim anything but a wooden frame, 
and the United States did not intend to grant him anything else. 
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I will Bay fnrther, in regard to this patent, that I deem it more 
than probable that a patent could never hâve been obtained for this 
device except for the spécification and claim of the five parts of the 
combination,.which Andrews said made his invention. So many 
patents for bed bottoms had been issued long ptior to Andrews' ap- 
plication that, to my mind, it is extremely doubtful whether he could 
bave had a patent for this combination of spiral springs, hooks, and 
suspension wires, and the frame; but when he introduced the further 
élément of rings, which, probably, no one else had thought of or sug- 
gested within the knowledge of the patent-office, he was allowed a 
claim for this invention made up of five éléments. This, however, is 
only my supposition, and is outside the évidence in the case ; but it 
certainly appears, on the face of- the patent itself, that Andrews in- 
tended to lirait his invention to a combination of the five parts which 
he specially decribes. 

This bill is dismissed for want of eq[uity. 



ÂNDBSws and others r. Eames.* 

{Oireuit Court, D. Connecticut. February 8, 1883.) 

1. PATBarr Law — Infringbmbnt. 

The questions which arise in this case are the same as those in the earlier 
cases of Andrews v. Uarman, reported in 13 Blatchf. C. C. 307, and Andreu» v. 
Orosg, reported in 8 Ped. Rbp. 269, in which the same party is plaintiff, and the 
opinions of Jndge Benedict and BLATciiFonD in those cases are followed by 
this court without discussion. 

2. Drivbjs Well— Inpringement— BoKiNa Throuoh Hard Soil. 

It is no argument against infringeraent on the •' driven-well " patented pro- 
ceas of well-driving, that in certain soils it is necessary to bore or dig through 
the hard soil which lies over the sources of water-supply, proyided, before a 
supply of water is reached, the patented process is threaf ter used. 

In Equity. 

E. H. Hyde, Jr., j. C. Claytçn, and A. Q. Keasbey, for plaîntiffs 

C. S. Hamilton and Charles R. IngersoU, for défendant. . 

Shipman, J. This is a bill in equity to restrain the défendant 
from thé infringement of reissued letters patent to Nelson W.Greeû, 
dated May 9, 1871, and comnionly known as the "priveh-well Pat- 
ent." The original patent was issued Januàry 14, ISéS. The Hti- 
gation upon the construction and validity of this patent began in. the 
United States circuit court for the eastern district of New York. 

•Affirmed. 8ee 7 Suti. Ot. tten 1078. 
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Judge Bbnedict's opînion, Bustaining the patent, {Andrews v. Carman, 
13 Blatchf. C. C. 307,) bas been foUowed by Judge Blatchford, 
(Andrews v. Cross, 8 Fed. Eep. 269,) and by the circuit courts in 
other districts, wherever the question bas been tried. . The décision 
of Judge Geesham in Hine v. Wahl, also sustaining the patent, bas 
reeently been afBrmed by an equally-divided suprême court. In this 
state of the litigation the construction which was giveu to the patent 
by Judges Benbdict and Blatchford will be foUowed without discus- 
sion. The défendant relied upon the .invalidity of the reissued pat- 
ent, its want of novelty, and upon non-infringement. 

The first défense présents a question upon which I much desired 
to read the views of the suprême court in Hine v. Wahl, where the 
question was directly made; but, in view of the fact that the court 
did not déclare the reissue invalid, it is not improper to regard the 
patent as sustained. I may add that my own opinion tends in favor 
of the validity of the reissue. 

Upon the question of novelty, the Goode patent and the other 
printed exhibits bave référence to an artesian well made by boring, 
and not to a well made by driving and without moving the earth up- 
ward. 

The remaining question is that ,of infringement. The défendant'» 
two wells were made by Frederick B. Platt and Daniel Clark. 
Platt's testimony is as foUows : 

Question 6. State fuUy and particularly the process used by you in con- 
structing thèse wells? Ânswer. We had a hollow auger that bored a liole 
about three inches in diameter, with which we bored the hole till we struck 
water ; then we coupled the pipe together, and either drove or presaed the pipa 
into the water below the strainer. Q. 7. What do you mean by driving or 
pressing the pipe into the water below the strainer. A. I mean by driving- 
the pipe, striking it on top with a maul ; and by pressing it, we put a chain 
on the pipe above, and used a lever with a purchase to push it down; this 
was done after the hole was bored. Q. 10. How far did yon ordinarily drive 
or press the pipe? A. From three to flve feet. Q. 11. Into what did you 
drive or press the pipe? A. Into the wet sand. Q. 20. Describe fully and 
particularly the process used by you in constructing thèse [the defendant'sj 
wells, specifying what différence there was, if auy, between them? A. I 
don't knowas there was any diffierence from what I hâve described ; we bored 
a hole, as I said before, in the ground to tlie water, Inserted the pipe, and 
either drove or pressed the pipe into the water from three to six feet, and at- 
tached a, pump to the top; a pump constructed for a driven well, I believe^ 
Q. 21 What do you mean by into thé water? A. ïhe water in the ground. 
Q. 22. You did not strike a solid body of water, did you? A. I struck water 
enough to supply the pump; ttiat was ail we was after, generally. Q. 23. Do- 
you mean by into the water, into the wator-bearing stratum of the earth?- 
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A. 1 suppose so. Q. 24. What was your object in driving or pressing the 
pipe in the manner which you hâve testified? A. To get a supply of water 
for the pump. Q. 25. State whether or not a supply of water was furnished 
for the pump before the pressing or driving took place. A. It was not. Q. 
29. State wliether or not, after driving or pressing the pipes, as you hâve tes- 
tified to, you reinoved any earth upward in constructing thèse wells? A. No 
sir. . 

The testimony of Clark is more brief , but to the same effeet. 

The defendant's counsel strenuously urge that thèse wells were 
constructed by boring; that the wells were bored until water was 
struck — that is, until a supply of water was obtained ; and that the 
wells were finished by pressing the pipe more deeply into the source 
of supply which had been reached when the workmen "struck water." 
In other words, the défendant seeks to bring the case within the 
décision of Judge McCeaby in Andretvs v. Long, 12 Fep. Eep. 871. 

In this case, however, the witnesses, when they used the oommon 
expression "struck water," did not mean that they hàd reached an 
adéquate source of supply for a well, but that they had reached a 
place where hhe présence of water manifested itself, and where by 
continuous excavation an adéquate supply would be attained. The 
wet sand or wet clay upon the auger showed that water was at hand. 
The well was then finished, and a supply of water was obtained by 
pressing or driving a tube into the ground, without removing the 
earth upward, and attaching thereto a pump. When this was done, 
there was put "to practical use the new principle of forcing the water 
in the water-bearing strata of the earth from the earth into a well- 
pit by the use of artificial power applied to create a vacuum in the ■ 
water-bearing strata of the earth and at the same time in the well- 
pit." Andrews v. Cross, 8 Fed. Eep. 269. 

A workman in our New England soil would not ordinarily bè able 
to drive or press a tube into the stony or tough crust which must be 
penetrated before water-bearing strata are reached. But it is no 
adéquate argument against infringement that it is necessary to bore 
or dig into the rough and bard soil, or the mass of tough clay which 
lies over the sources of water supply, provided, before a ' supply oi 
water is reached, the patented process is thereafter used for the pur- 
pose of obtâiuing an adéquate flow of water upon the surface of the 
ground. 

Let there be the usual decree for an injunction and an account- 
ing. 
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EvoBY and others v. Buet and others. 

{Cireuit Court, D, Massaehueetts, February 3, 1883. ) 

Patents fob Invbntions— Impeotement in Shoes. 

Where an improvement on s shoe eflects the same résulte m substantially 
the same way, It is an infringement on plaintifl's patent, although it présents 
great simplicity and cheapness as compared to complainant's patent. 

In Equity. 

F. H. Betts, for complainants. 

Geo. D. Noyés, for défendants. 

LowELL, J. The plaintiiïs are the owners of patent No. 59,375, 
issued to two of them in 1866. The spécification describes the in- 
vention as consisting of "a novel mode of constructing shoes and 
gaiters, whereby the ordinary elastic goring at the sides, and the 
tedions lacing up in front, are both dispensed with, while, at the same 
time, the tops will expand to receive the foot, and fit neatly and 
closely around the ankle when the shoe is on, being also water-tight 
to the extrême top of the shoe." 

The mode of obtaining thèse advantages is by inserting at the rear 
of the front or vamp of the shoe a triangular flap, or gore, and a 
similar gore at the front of the back part, or quarter. Thèse flaps, or 
gores, are sewed together at their edges, and when the shoe is to be 
put on, they open and admit the foot, and then are closed again and 
folded outside the shoe, and tied or buckled "forward over the instep." 
The patentées say: "We do not claim, broadly, for an extension gore 
flap, inserted in the ankle of gaiter shoes, for this is fully covered by 
the broad claim of Samuel Babbett's patent, issued March 7, 1865, 
* * *" and set out the advantages of their mode of construction. 
Babbett's patent was for a flap inserted in the heel, and carried 
round the foot and fastened at the heel again. Another patent, 
issued to Brown &Wootin, was for flaps inserted in the heel and 
brought round on each side of the foot, The English patent of Nor- 
ris, of 1856, shows a gore flap like the plaintiffs', except that it folds 
inside the shoe; but such a flap would be uncomfortable, and the 
shoe containing it would not be likely to obtain a market. 

The claim of the plaintiffs' patent is: "A shoe, when construeted 
with an expansion gore flap, C, D; the external fold, C, of which is 
attached to and in front of the quarter, B, and the internai fold, D, of 
which is attached to and in rear of the vamp, A ; the said several 
parts and pièces being respectively construeted, and the whole ar- 
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ranged for use, substantially in the manner and for the purpose set 
forth." 

The défendants make shoes under the patent granted to F. Pack- 
ard, one of the défendants, No. 205,129, dated June 18, 1878, for an 
improvement in that class of shoes and gaiters known as the Alexis 
gaiter, and represented in this case by the Exhibit Packard. It is a 
shoe with a tongue, or instep pièce, provided with side wings, or flaps, 
between the tongue and the quarter, which fold over when the shoe 
is fastened. The patentée says: "The foUowing are the advantages 
I claim for my improvement over the ordinary Alexis gaiter, viz : It 
will not gape open, after a little wear. It will prevent sand and dirt 
from working its way into the shoe, and effectually excludes snow 
and water, and will not tear down at the side like a shoe of ordinary 
construction, as the strain is much less. Its chief point of superior- 
ity, however, is the faeility with which the shoe having thift construc- 
tion may be put on the foot, as it opens much wider in front than 
the ordinary pattern, which is always difficult to put on." 

This shoe of the défendants bas the advantages of the plaintiffs' 
shoe to a.greater or less extent, and they are obtained by means of a 
gore or flap. As a witness, Packard dénies that bis shoe bas the 
advantage which bis spécification says is its chief merit, that of open- 
ing more widely than the ordinary pattern. He and bis expert say 
that bis gore, or flap, is a stay-piece, which limits the opening of the 
shoe, and that its only advantage is that it makes the shoe more 
water-proof . The propositions that it is more water-proof , and opens 
more widely, are identical. It is more fuUy water-proof, simply be- 
cause it opens and closes again by virtue of the gore, or flap. It is 
more fully water-proof than a shoe with an equal opening without a 
gore; and it opens wider than an equally water-proof shoe without a 
gore. 

The Evory & Heston patent was held valid in Evory v. Candee, 2 
Fed. Rbp. 542, and its validity is not now assailed, unless a wide 
construction is given to the claim. And this, as is most usual, is 
the difiScult point. The défendants' shoe bas a single and not a 
double flap, or gore. The quarter, or an extension of it, comes for- 
ward and contains the eyelets, or buckle and strap necessary for 
fastening the shoe over the instep, and so takes the place of one-half 
of the double gore. This is an old form of fastening. But a gore 
between the vamp and the quarter, in a shoe which can be comfort- 
ably worn, appears to be new; and, though the Packard shoe pre- 
v.l5,no.l— 8 
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senta a very great sîmplicity and cheapness, as compared with the 
Evorj & Heston, yet it effects the sama résulta in subdtaxitially the 
same way. 
Decree for the complainauts. 



Nyb ». Allbn. 

((Xrettit Court, D. Massachusetts. February 9, 1883.) 

Patents tob Intentions — Reissub — Validitt. 

The unwarrantable expanaioa of the claims in a reissue defeats its Talidity. 

In Equity. 

CarroU D. Wright, for complaînant. 

Thomas H. Dodge, for défendant. 

LowELL, J. This case brings up again the constantly-recurring 
question of the validity of a reissued patent. The plaintiff's patent, 
No. 105,833, for an improvement in horse hay-rakea, granted July 
26, 1870, was reissued in 1876, and again in 1881, and this reissue. 
No. 9,731, is now sued on. The first reissue is not in évidence, 
and the comparison is between the original, patent and the second re- 
issue. The description and drawing are alike, so far as I can see, 
but the first and fifth claims are much larger than any which were 
granted in 1870. If they are construed broadly they can hardly be 
sustained, in view of the Drake and Eyder patents, especially the lat- 
ter, and the défendant contends that even though they should be nar- 
rowed somewhat to correspond with the différence between the plain- 
tiff's improvements and those of Drake and of Eyder, they will 
embrace his machine, while no claim of the original patent would 
reach it. 

The improvement in horse rakes, which is the subject of the plain- 
tiff's patent, consista in making each tooth independent of every other, 
by providing it with a drum, a holder, and a spiral spring, so oombined 
and operating that the tooth shall yield when it meets an obstruction, 
and be brought down again by force of the spring when the inequal- 
ity of ground is passed. In the spécifications and drawings, the up- 
por end of the spring is pivoted to the drum, and moves with it; but 
it was soon discovered that it ia not necessary to hâve a movable 
drum, because, by hooking the end of the spring to the tooth itself, 
the necessary motion is imparted to it. The plaintiff himself dis- 
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coveied tbis, and made his rakes in the modified form. I do not 
mean that he was the first or only person who discovered it. Whether 
thÏB change and simplification of parts ■was patentable or not, — and I 
am inclined to think it may hâve been, — it was a change, and in re- 
issuing his patent the plaintiff omits ail mention of the drum in his 
first and fifth claims, which are tbose now said to be infringed. 

The plaintiflf seeks to avoid the effect of the apparent expansion by 
arguing that a drum is found in the defendant's machine, and that a 
drum may be construed into the first and fifth claims of the reissue. 
Neither of thèse positions can be sustained. The défendant bas no 
drum, and the plaintiff evidently omitted the drum from the claims 
of his reissue on purpose to cover suoh machines as the defendant's; 
and it cannot be fairly construed into them again. The first claim 
is: "The combination of a rake-tooth, a holder therefor in whieh the 
tooth is pivoted by a horizontal axis, and a spiral spring encircling 
said holder and axis, and having its ends secured relatively to the 
tooth to exert a downward yielding pressure upon the tooth, substan- 
tially as described." The fifth, though somewhat différent from the 
first, is even more gênerai in its phraseology, and bas no référence 
to the drum. No claim of the original patent covers a machine like 
that of the défendant. 

Under the récent and well-known décisions of the suprême court, 
this expansion of the claims was unwarrantable. Bill dismissed. 



Knapp and others v. Shaw and others. 

{OlrcuU Court, D. UasgachvsetU. January 81, 1883.) 

Patbnts pok Inventions— SffADE-RoiiiiBus — Combikations — iNFRnroBMEln'. 
Defendantfs may read the original patent in évidence at the trial, though not 
put in before the examiner, in order to show that the reissue is for a différent 
invention, in fact, from the original, if the évidence cannot surprise the plain- 
tiff. 

In Equity. 

John L. S. Roherts, for complainants. 

James E, Maynadier, for défendants. 

LowELL, J. The bill allèges the infringement of four Jettera pat- 
ent relating to shade-roUers for curtains or shades. The first ij 
reissne No. 6,025, and the question arises as to this: whether the de- 
fendants can read the original patent in order to show that the re- 
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issue is for a différent invention, in fact, from the original. That 
défense is taken in the answer, but by some slip the patent was not 
offered in évidence. The case was, apparently, tried as cheaply as 
possible, and the four patents and the assignments were introduced 
by stipulation. Looking at the original, I find that the subject of the 
third clause, said to be infringed hère, is not mentioned or referred 
to, or Ehown or described in any way. I do not see how there can 
be any surprise to the plaintiflfs in permitting this patent to be treated 
as if it had been for'mally introduced. I can see no possible ques- 
tion, except such as arises on reading the two papers. I think I 
ought to feceive this évidence, and, of course, it disposes of this part of 
the case in favor of the défendants. This decree is interlocutory, and 
if the plaintiffs can show that, by sending the case back for further 
testimony, they can modify or control the effect of thèse papers, they 
may move for such action. 

The second patent is reissue No. 7,182, and the défendants do not 
deny that it was rightly granted. The second claim is : "In com- 
bination with the spring of a spring-actuated curtain-roller, a clutch 
which, upon the removal of the spindle from its bracket, is caused by 
centrifugal force to engage with the roller so as to prevent further 
unwinding of the spring, substantially as herein specified." The con- 
trivance hère claimed is ingénions and new, and the défense is that 
the défendants' clutch does not operate by centrifugal force. The ex- 
pert testifies that it does operate in that way; and, upon the best ex- 
amination I can give the ruodel, I find that it does so operate, at 
least in part. 

Patent No. 183,809, claim 1, is for a combination in such curtain- 
rollers as are described in the other patents, of a projection on the 
spindle, and a projection or stop on the adjacent bracket, arranged 
and co-operating in such a manner that the spindle will descend into 
the notch of the bracket only when turned into the proper position to 
cause the pawl to gravitate away from the stops, or ratchet, project- 
ing on the roller. This claim appears to me to be valid, and to hâve 
been infringed. 

The remaining patent is No. 154,400, and only the fifth claim is 
in controversy, which is for a notched pivot shaft, in combination 
with the bracket. ^The notching is to prevent endwisô thrust. Con- 
sidering the state of the art, as explained in the évidence, there 
seems to be nothing new in this claim, and I hold it to be invalid. 

Interlocutory decree for complainants upon two of their patents. 
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Whipplb V. Miner and others. 
{Circuit Court, D. Massachusetts, February 2, 1883.) 

1, Patents fob Inventions — Restrainino Issue of Patent. 

The décision of the commissioner of patents is not final on a question of the 
priority of Invention, but the successfui applicant will not be enjoined from 
receiving his patent upon the mère suggestion tbat the commissioner was mis- 
taken. 

2. Same— Jubisdiction — Appbal frou Décision of Commissionbb. 

The jurisdiction of the circuit courts to grant a patent, notwithstanding an 
adverse décision of the commissioner of patents, is an independent original ju- 
risdiction, and it is not within the mère discrétion of the defeated party when 
and under what circumstances the action of the office shall be suspended. 

In Equity. 

Browne, Holmes é Browne, for complaînant. 

George L. Roberts dt Bros., for défendants. 

LowELii, J. The complainant allégea that he vr&s the first în- 
ventor of a certain improvement in horseshoe nails; that he appUed 
for a patent for the improvement, and, pending his application, the 
défendant Miner made a similar application, and, upon an interfér- 
ence, the office decided in favor of Miner, and is about to issue to him 
a patent. The bill prays that the complainant "may be adjudged to 
be entitled, according to law, to receive a patent for his invention," 
as provided by Eev. St. § 4915, and that the défendant Miner may 
be restrained in the mean time from receiving his patent. 

I adhère to the opinion given in Union Paper Bag Co. v. Crâne, 1 
Holmes, 429, in which I sat with Mr. Justice Clifford, that the dé- 
cision of the commissioner of patents is not final on a question of 
priority of invention, even between those whp were fully heard in the 
interférence ; but bis décision bas great weight, and it wpuld be 
highly improper to enjoin the successfui applicant from receiving 
his patent upon the mère suggestion that the commissioner was mis- 
taken. 

The bill contains no allégation of fraud, undue influence, or even 
of mistake, excepting a mistaken judgment, and the case is put on 
the simple légal proposition that the statute above cited is intended 
to give the courts a purely and strictly appellate jurisdiction in cases 
of interférence, and that the appeal suspends the original judgment. 

I do not find the law to be so. The statute applies primarily to 
ordinary cases which are heard ex parte in the patent-office, and 
though the language is broad enough to include a case where there 
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has been a contest, yet it is, plainly, an independent, original juris- 
diction whioh is given to the courts. If it were not so, the mode of 
appeal, and the security to be given the adverse party, would un- 
doubtedly be provided for, but especially the time within which the 
appeal should be taken, so that the commissioner might know whether 
he could issue the patent or not. Upon the theory of the bill it is 
left to the mère discrétion of the defeated party when, and under 
what circumstances, the action of the office shall be suspended. 
This cauuot be the lav. lujauction refused. 



Maboot V. ScHNKTZKB and others. 

{Œrcuii Votart, D. Masaaeh'utftU. February (, 1883.) 

PATBHTS FOB IHVBHTI0»9— DonBT AB TO NOVBLTT— iNJiraCTIOR NML 

In Equity. On motion for preliminary injunctiou. 

James E. Maynadier, for complainant. 

Avery d Hobbs, for défendants. 

LowELL, J. This is a motion for a preliminary injunction. The 
suit is upon patent No. 12,775, dated February 21, 1882, for a de- 
sign for watch-cases. The défendants copied the plaintiff's design 
before it was patented, and without knowing that a patent was to be 
applied for, and they are ready to stop infringing. The damages 
must be small, and I should \rish to end the case hère, if that were 
possible; but a serions doubt is raised as to the novelty of the design, 
by the afQdavit of one Smith, and by the admissions of the plaintiff 
in bis affîdavit in reply to Smith, so that I think an injunctiou niti 
is ail that I oueht to srant. 

Injoitotioii flw». 
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The Cherokee.* 

{District Court, 8. D. OMo. W. D. January 30, 1883.\ 

1. Collision— Bntbring Nakrow Chaunbl — Pilot Rule 3. 

The question of négligence, where a vessel enters a narrow channol while 
another is aground on its banks, dépends on the apparent situation and cii- 
cumstances of the vessel aground, making proper allowançes for a change in 
the relative situation of the vessel aground ; but unexpected changes, not brought 
about by the vessel attemptingto pass, should not be considered in determining 
whether there has been any blâme. Where, therefore, pilot rule No. 3 requires 
an ascending vessel, about to enter a narrow channel at the same time with a 
descending vessel, to lie below the channel until the descending vessel has 
passed through, she may, without négligence, enter the channel, if the descend- 
ing vessel, beinga tow-boat with barges in tow, hasgrounded one of the barges, 
and is not coming on, and there be room to pass without collision ; and the unex- 
pected drifting of one of the barges, by which a collision occurs, is an ineviv 
table accident, for which the ascending vessel is not liable. 

2. Same— TuG Ain) Tow. 

A tow-boat working at one of its barges aground should, if possible, make 
way by temporarlly suspending work to permit another vessel to pass, where 
that is necessary to prevent delay. 

3. Same— Bargb Adkut. 

Where a barge, constituting part of a tow, is adrift in a narrow channel, 'ft 
passing steam-boat owes the duty of doing ail that is possible to prevent collis- 
ion with it ; but if she reverses her engines as speedily as possible, and other- 
wise does ail she can, there can be no blâme, because she is in a narrow chan- 
nel, where the tug and tow would hâve had the rigUt of way if it had not been 
partially aground. 

In Admiralty. 

Lincoln, Stevens é Slattery, for libelants. 

Hoadly, Johnson dt Colston, for ciaimants. 

Hammond, J., [sitting by désignation.) Notwith standing the vol- 
uminous testimony in this case the essential facts lie within a 
small compass. ïhere is opposite Rising Sun, on the Ohio river, 
a very narrow channel, caused by the encroachmeut of a bar, making 
ont from the Kentucky shore, and at the stage of water existing at 
the time of the collision sued for, navigation at the place was dif- 
licult. It is conceded that this place cornes within the application 
of the f oUowing rule, prescribed for the government of pilots : 

"Rule 3. Where two beats are about to enter a narrow channel at the same 
tirae, the ascending boat shall be stopped below such channel until the 
descending boat shall hâve passed through it; but should two boats nnavoid- 
àbly meet in such channel, then it sball be the duty of the pilot of the 
descending boat to make the proper signais, and, when ansvvered, the ascend- 

•Ueporled by J. C. Harper, Ksq., of the Cincinnati bar. 
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ing boat shall lie as close as possible to the side of the cliannel the exchange 
of signais may hâve determined, as allowed by rule 1, and either stop the 
engines or move them so as only to give the boat steerage way, and the pilot 
o£ the deseending boat shall cause his boat to be worked slowly untii he has 
passed the ascending boat." 

The tow-boat Lane, while deseending the river with barges in tow, 
four heavily laden, and one, a fuel supply barge, was endeavoring 
to enter this narrow channel, and when about the head of it one 
of the barges in the lead grounded on the edge of the bar. She at 
first attempted to force the tow forward, but not sueceeding began to 
swing with the barges still afloat down stream, but out of the chan- 
nel and over the bar, loosening the lashings of the three rear barges, 
until she and they became detached from the other two. Fearing 
that the force of the current would tear out the head-pieces of the 
other two barges, the captain of the Lane directed the ratchets, 
fastening the grounded barge and its companion leader to the star- 
board, to be knocked off, supposing that the lashings of the cable 
would hold it fast, but give sufficient play to prevent the tearing 
out of the head-pieces. Thèse cable lashings parted — according to 
the testimony of the people on the Lane — by force of the strain of 
the current, and the starboard leader barge left the grounded barge 
and started down this narrow channel, coming in collision with the 
steam-boat Cherokee, by whieh it and its cargo of coal became a total 
loss, for which loss this suit is brought by the owners respectively of the 
barge and coal against the Cherokee. The négligence imputed by 
the libel is a violation of the above-quoted pilot rule, and the cus- 
toms of navigation, by being in the channel at ail, and a want of 
proper care in avoiding the collision after the barge was adrift. 

The proof establishes, in my judgment, in regard to the movements 
of the Cherokee, thèse facts : The Cherokee, ascending the river, was 
at the foot of the channel about the time the barge of the Lane 
grounded, and, observing the Lane, blew one whistle, as the rule 
then required, to know of the Lane by her answering signal on which 
side of the channel she would corne out, to which signal there was 
no response. She also stopped, except for steerage way, close in 
under the bar and at the foot of the channel, as required by the 
above-mentioned rule, for a space of about five minutes. Hearing no 
response to her signal, and observing that the Lane made no progress, 
the conclusion was that she was aground; and it appearing that there 
was room to pass through the channel the Cherokee proceeded up 
the river, had passed the stern of the Lane, and was about mid- 
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ship of that .vessel, when she came in violent collision with the barge 
that was adrift as before mentioued. There was in fact room between 
the shore and the grounded barge, and -wonld hâve been room between 
the shore and both the grounded barge and its mate, if the latter had 
remained fastened to the grounded barge, for the Cherokee topassthem, 
narrow as the channel was at that place . There is a good deal of conflict 
as to the distance, and the capacity of the Cherokee to hâve avoided the 
barge adrift by retreating; but taking the situation of the witnesses, 
and their means of observation into considération, it must be deter- 
mined, I think, that the Cherokee acted as promptly as she could in 
that respect; she was going slowly and cautiously, and ail agrée she 
had reversed her engines, and her wheel was moving back at the mo- 
ment of the ccUision. The libelant's witnesses think she did not move 
back soon enough, and had not conquered her headway when the 
collision occurred, nor made more than one or two révolutions back- 
ward, while her own people say she had not only stopped her head- 
way, but was actually moving back when the collision occurred. Her 
own officers were in the best position to know this fact, and, other 
things being equal, their testimony is to prevail over that ôf observers 
from the shore or on the Lane and her barges. The Milwaukee, 
Brown, Adm. 313. Besides, the burden of proof is on the libelant, 
and when there iâ a reasonable doubt of any blâme the loss must be 
Bustained where it bas fallen. The Grâce Qirdler, 1 Wall. 196; The 
City of London, Swab. 300, 302. 

It does not seem to me that the proof makes out any négligence on 
the part of the Cherokee as far as relates to her efforts to avoid a 
collision after the barge was adrift. The différence between the wit- 
nesses on this point arose out of a divergence of estimâtes of time 
and distance, and, I think, ail things considered, the very decided 
prépondérance of the known facts is in favor of the shortest time and 
the shortest distance between the breaking loose of the barge and 
thç collision ; and this fact, also, makes it clear to my mind that the 
Cherokee was proceeding very slowly and cautiously, for if she had 
not been, she could not hâve checked her speed and reversed her 
engines, as even the libelant's witnesses describe, in so short a time 
as there must bave been between the breaking loose of the barge and 
the actual contact with the steam-boat. 

"Was the Cherokee négligent, and is she to be blamed for being in 
the channel ? I think not. I do not see how she can be benefited 
by the circumstance that there was no response to her signal, except 
that it may hâve confirmed, howeyer unreasonably, her pilot's judg- 
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ment that the Lane was aground. If the Lane had not beeu 
agroLind, as a faot, a want of response would not hâve juatified tlie 
Cherokee in proceeding, because rule 2 clearly required lier to give 
several short, quick sounds of the whistle, lest her other signal had 
not been heard or had been misunderstood, and if the Lane had been 
coming down and this collision occurred with her or her barges at- 
tached, I do not see how the Cherokee could be released from blâme. 
But no matter upon what erroneous inferences the pilot of the Cher- 
okee acted in coming to a conclusion that the Lane was aground, 
she was aground, as a fact, or one of her barges was, and she 
engagea in the business of overeoming that difSculty, which is the 
same thing, and there was apparently room for the Cherokee to pass 
through the channel. Indeed, it was not obstructed, for the Lane 
and her other barges were over the bar, and quite, if not entirelj, out 
of the channel, while the grounded barge and its mate were lying 
on the extrême edge of the channel, — one on the bar and the other 
not obstructing the channel, if in it at ail. Under thèse circum- 
stances I cannot think the Cherokee was compelled to lie by at the 
foot of the channel until the Lane could gather up her tow and pass 
down the channel. It took her ail day to lighten ofï the grounded 
barge, get her tow in band, and proceed on her voyage. It is true, 
she gathered up her barges still afloat and passed them down this 
channel very soon after the Cherokee went up, but she was not exe- 
cuting that maneuver at the time the Cherokee entered the channel, 
and was in no condition to do it; she was somewhat helpless and 
was detaching her tow, or it was being broken up by the force of the 
current and was floating over the bar and out of the channel. 

The question of fault where a vessel enters a narrow channel, while 
another is aground on its banks dépends upon the apparent situation 
and circumstances of the vessel aground, making proper allowances 
for a change in the relative situation of the vessel aground. If it 
seems reasonably safe to attempt the passage, the then situation 
only is to be taken into account, and not the unexpected changes 
which occur while making the attempt. The Thomas A. Scott, Brown, 
Adm. 503. Now, the Lane'sown people expected the cable lashings 
to hold the barge that went adrift fast to the grounded barge. Ac- 
cording to their own theory, they loosed the iron ratehets to prevent 
puiling out the head-pieces, and expected the ropes to hold this barge 
fast to the grounded barge until the Lane could manage to do what- 
ever was required to get out of the difificulty. If they relied on this, 
it was not unreasonable for the Cherokee to rely on it; and if both 
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had not been disappointed no accident would bave occurred, for there 
■would bave been ample room for the Cheiokee to pass. The Chero- 
kee's witnesses say the lashings were imprudently eut with an ax, 
but the Lane's people deny this, and they knew most about it. But 
it is wholly immaterial how it was done; there was no intention to 
set the barge adrift, and it was this unexpected incident that caused 
the collision. The barge, unattached, had no right of way to the 
channel. ît was only the Lane and her tow in navigable condition, 
already in the channel, that had the right of way. 

The drifting of the barge changed the situation, and it is not 
with référence to that change the Cherokee must be judged. If 
the situation had remained as it was when she entered the channel, 
she could bave passed, and had a right to pass. She did not change 
the attitude of the barge, nor contribute to any change. She had 
no right to run down the barge, or collide with it, if she could avoid 
it;^ and, if the barge had been coming throughthe channel beforethe 
Cherokee entered it, with not sufficient room for both, she would hâve 
been compelled to wait till the barge came through. But that was 
not the case. The barge was supposed by ail hands to be se- 
curely attached to the grounded barge, and in that condition there 
was no danger of collision, and it is by that situation the conduct of 
the Cherokee is to be tested. If she had remained eut of the chan- 
nel a few minutes longer, there might hâve been no accident, and 
the floating barge might hâve acquired a right of way to the channel; 
but that is not, obviously, the true criterion of her conduct. With re- 
lation to the Lane, the Cherokee had no duty she did not perform. 
She gave the proper signais, and although she had no right to pro- 
ceed, if the Lane had been coming on, without invoking a response 
by compliance with rule 2, and sounding several whistles, it is suf- 
ficient to say the Lane was not coming on, and at the time the Cher- 
okee entered the channel had no intention of coming on. Indeed, 
if the Lane may be treated as a vessel working at another vessel 
agronnd — and I do not see why she may not be so treated — it was 
her duty, where that was possible, to hâve made way, if necessary, 
for the Cherokee; to temporarily hâve suspended her work and 
cleared the channel, that she might pass. The Napoléon, Brown, 
Adm. 32; The Thomas A. Scott, supra. 

In any view that it is proper to take, it seems to hâve been an 
inévitable accident, for which the Cherokee, certainly, was not to 
blâme, unless she was compelled to await ail the delay incident to 
the trouble in which the Lane found herself. The Cherokee did not 
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run down or impede a crippled vessel ; she simply tried to pass her, 
tinder circumstauces supposed to be safe, and -whioh were safe but 
for an nnexpected change in the situation, for whioh she was not 
responsible. 
Dismiss the libeL 
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New York Haebor & Tow-Boat Co. ». Grain Elevatoes Ambeioa. 
AND Egypt, anp Stbam-Ship EiAiiTo. (Three Cases.)* 

{District Court, E. D. Neu> York. December 30, 1882.) 

1. SaiiYaob— FBOxncmr to Bcbkixo Fœb— Oraih Elbtàtobs — Bzteht ov 

A salvage service rendered by a tug to two grain eleTaton, wortli $12,000 to 
$15,000 each, wliicli consisted in towing them ont into the stream from a pier 
on flre, where their péril was not great, was rewarded by $500, half to be paid 
by each elevator. 

2. Samb— Elbtatohb Adbift. 

The service of a tug whioh took hold of the same elevators adrift in the 
stream and took them to a pier, their péril being slight and the labor small, 
was rewarded by $50. 

3. Samb— Steam-Shtp on Firb m Peoximitt to BuBirorG Pieb — Pompdtg. 

At the time of this flre the steam-ship R., valucd with cargo at $378,000, lay 
along-side the pier, and caught flre in many places from the pier; and cotton 
in her between-decks also caught flre. The tug M. made a Une fast to her and 
attempted to haul her eut ; the line broke and the tug engaged in eSorts to get 
a second line to her, but she was flnally moved from the pier by a hawser at- 
tached to another tug, the T. A. Afterwards, the tugs S. and F. rendered 
service in throwing water on the steam-sliip by means of their steam-pumps. 
The tug Y. A. was compensated for her service, and no claim in her behaif was 
before ftie court. Beld, that the M. contributed in some degree to the success 
ef the tug î. A., and she was ailowed $500; that the pumping service of the S. 
and the F. was an undoubted salvage service, and they were awarded ?2,000. 
t. Same — Costs. 

As no tender of any sum had been made, costs were ailowed in ail three cases. 

In Admiralty. 

Beebe, Wilcox é Hobhs, for lioeiant. 
Goodrich, Deady é Platt, for the elevatota," 
Poster é Thomson, for the steam-ship. 

Benedict, J. Thèse actions hâve arîsen out of the bnming ot 
theEagle pier, at Hoboken, on the sixth day of November, 1881, by 

<*Keported by R. D. & Wyllys Benedict. 
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which fire the grain elevator Egypt, the graîn elevaior America, and 
the steam-ship Eialto were placed in péril of being destroyed by fire. 
Tlie first action is brought to recover for salvage services rendered 
on that occasion by the steam-tug Virginia Seymour and the steam- 
tug E. M. Millard to the grain elevator Egypt. The second-men- 
tioned suit is to recover for salvage services rendered on that occasion by 
the same tugs to the grain elevator America. The third-mentioned 
suit is to recover for salvage services rendered on that occasion by the 
steam-tug E. M. Millard, the steam-tug Virginia Seymour, and the 
steam-tug William Fletcher to the steam-ship Eialto. The volume 
of testimony introduced in support of and in opposition to thèse de- 
mands is large, and, in some particulars, conflicting. But no critical 
discussion of it in the varions aspects presented by the advocates will 
be attempted. AU that time permits is a statement of the conclu- 
sions arrived at after a careful considération of ail that bas been said. 
The rule of law by which the court is to be guided in a case like this 
may be stated byciuoting the language of Mr. Justice Bkadley in the 
case of the The Suliote, 5 Fed. Eep. 99, where some $20,000 was 
awarded for services rendered by tugs in pumping water into a ship 
valued at about $250,000, on fire at a pier. In deciding that case 
it was said : 

"Salvage should be regarded in the light of compensation and reward, and 
net in the light of prize. The latter is more like a gift of fortune conferred 
without regard to the loss or sufEerings of the owner, who is a public enemy ; 
while salvage is the reward granted for saving the property of the unfortu- 
nate. and should not exceed what is necessary to insure the most prompt, ener- 
çtetic, and darîng effort of those who hâve it in their power to furnish aid and 
succor. Anythlng beyond this would be foreign to the principles and pur- 
poses of salvage; anything short of this would not secure its objects. The 
courts should be libéral, but not extravagant; otherwise, that which is in- 
tended as an encouragement to rescue property from destruction may become 
a temptation to subject it to péril." 

In the light of this admirable statement of the law, I proeeed, in 
the first place, to pass upon the claim made against the two elevators 
for the services of the tug Virginia Seymour. The service to each 
elevator was the same, as it was rendered at one and the same time, 
as both elevators were in equal péril, and they were about of equal 
value, say from $12,000 to $15,000 each. This service conaisted in 
going to the elevators, while in the slip and in danger of being 
burned up, and towing them out into the stream, where they were left 
secure from ail danger from the fire. That this was a salvage service 
bas been conceded in behalf of the elevators. The only controversy 
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is in respect to the extent of the award. On this point the différence 
between the parties is extrême, owing not to any dispute as to the 
labor performed, but to a great différence of opinion in regard to the 
extent of the péril to which the elevators were exposed at the time the 
service was performed. My conclusion, after a careful examination 
of the proofs, is that while the burning of the Eagle pier caused a hot 
and dangerous fire, which to some extent imperiled ail the vessels in 
the adjoining slip, including thèse eleVators, still the péril of thèse 
elevators was not great. For this reason, I give to the Virginia Sey^ 
mour a reward moderate in amount, considering the value of the prop- 
erty saved, but at the same time more than a quantum meruit for the 
service performed. I fix her reward at $500, to be paid by the two 
elevators in equal proportion. 

Next to be disposed of is the claim for the services rendered to 
thèse same elevators by the tug B. M. Millard. The service of the 
E. M. Millard consisted in taking hold of the elevators after the Vir- 
ginia Seymour had left them in the stream to go to the aid of the 
steamer, and in taking them to a pier where they could be safely 
moored. This also was a salvage service, for the elevators were 
adrift in the stream without motive power of their own or means of 
controUing their movements, and therefore in some slight péril, from 
which they were released bythe voluntary efforts of the Millard. But 
the péril was so slight and the labor so small, that $50 wili be salvage 
compensation therefor. 

There remains to consider the claims of the E. M. Millard, the 
Virginia Seymour, and the William Fletclier, for services rendered 
on the same occasion to the steam-ship Eialto, valued, with the cargo 
on board, at $378,000. At the time the Eagle pier caught fire, the 
steamer Eialto lay moored along-side that pier, laden with cargo, con- 
sisting in part of cotton and hemp. If she had not been promptly 
removed from the pier, her total destruction by fire would hâve been 
certain. She was removed from the pier into the stream and sus- 
tained but little injury, This was accomplished by the efforts of the 
three tugs above-mentioned, and the tug Young America. The 
Young America has been compensated for her services, and no claim 
on her behalf is before the court. The other tugs each claim to hâve 
assisted in saving the steamer, and to be entitled to salvage compen- 
sation for their services rendered in her behalf. 

Hère, too, the différence between the parties is extrême, — the libel- 
ants contending with zeal and ability for a very large reward; the 
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claimants denying that the service rendered by the tugs, in -whose 
behalf suit is brought, is entitled to any reward as for a salvage service. 

The servie» performed by the Millard, on the occasion in question, 
consisted in hastening to the assistance of the steamer as soon as the 
fire was observed, making a Une fast to her, and attempting to haul 
her away from the buming pier, she being then on fire in many 
places above deck, and the cotton in her between-decks being also on 
fire. 

It bas been contended that the, efforts of the Millard must be 
held to hâve failed of success, and her claim for salvage whoUy re- 
jected for that reason. But I cannot agrée to this. On the con- 
trary, I am of the opinion that although the hawser by which the 
steamer was finally moved from the pier was attached to the Young 
America and not the Millard, yet the Millard was at that moment 
engaged in efforts to get a second line to the steamer, and that she 
contributed in some degree to the success of the Young America. 
She is, therefore, entitled to salvage compensation for what she did. 
Her services did not, however, involve any great amount of time, or 
require any extraordinary labor, nor were they accompanied by any 
péril to her. Taking into considération ail the circumstances as de- 
scribed by the testimony, I conclude that |500 will be a libéral re- 
ward to the Millard. If she had not broken her first line, and had 
at her first effort succeeded in taking the steam-ship oufc into the 
stream, I should hâve considered her entitled to a much larger com- 
pensation than the sum I hâve named. 

The main services performed by the Virginia Seymour and the 
William Fletcher in behalf of the steamer were rendered after the 
steamer had been towed out into the stream and beyond danger from 
the buming pier, and consisted in throwing water on the fire by means 
of their steam-pumps. At this time the upper works of the steamer 
were burning, aiid also some baies of cotton in her between-deoks. 
While it is not improbable that the fire then burning on her upper 
works and in the between-decks might hâve been extinguished by those 
on board, still the steamer was in danger, and the services of the Vir- 
ginia Seymour and the William Fletcher were properly desired and 
promptly rendered. In regard to thèse services it bas been contended 
in behalf of the steamer that, as they consisted in mère pumping, 
without risk, they afford no ground for a salvage reward. My opin- 
ion, however, is that an undoubted salvage service was performed by 
thèse two tugs. In the case of The Suliotc, already referred to, a 
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sah'age reward of $2,000 was given by Mr. Justice Bbadlby to tb 
tug Maud Wilmot for mère pumping during a few minutes, and stay- 
ing in the vieinity until the fire in the ship was extinguished by an- 
other boat. The présent case differs from the case of The Suliote in 
this, among other things : that there the fire originated within the ship, 
and its extent could not be known until it was extinguished. Hère 
the steam-ship was an iron vessel, the fire was communicated to 
her by the burning pier, and although some baies of cotton in the 
between-decks were on fire, it was manifest at the time the Virginia 
Seymour and the William Fletcher began to play water upon her 
that the fire in her would be extinguished without dilficulty. In this 
case, too, the powerful public fire-boat Havemeyer was at hand and 
able to extinguish the fire, if requested so to do. While, therefore, I 
consider the case of The Suliote as furnishing authority for a décis- 
ion that the service performed by the Virginia Seymour and the 
William Fletcher was a salvage service, I do not consider the case 
an authority for awarding the sum, or any thing near the sum, that 
bas been suggested in behalf of the libelants as proper to be awarded 
to thèse tugs. 

In view of ail the circumstances deseribed by the évidence, my 
opinion is that the sum of $2,000 will be a libéral reward for the serv- 
ice rendered the steamer by the Virginia Seymour and the William 
Fletcher. This sum I do not at this time apportion between thèse 
two tugs, because they belong to one owner, and, I suppose, an ap- 
portionment will not be necessary. Neither is any apportionment 
of any of the sums awarded between the owners, masters, and crews 
of the respective salving vessels made at this time, because ail are 
represented by one proctor, and they may agrée upon an apportion- 
ment that will be satisfactory. If no agreement in regard to the re- 
spective shares can be reached, application for an apportionment may 
be made hereafter. 

In regard to costa, inasmuch as no tender of any sum was at any 
time made, the libelants are entitled to recover the costs of the vari- 
ons actions, and such costs must be borne by the respective claimants 
in proportion to the amounts awarded against them. 
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CiTT OF Chicago v. Hdtchinson and others. 
(Circuit Court, N. D.llUnoi». January 26, 1882.) 

1. Removai. 01' Cause — Sbparatk Conthovbrst. 

In a suit brought bya city against known and unknown owners, for the con- 
demnation of land for the opening of a Street, where the only controversy is as 
to the value of the land, where a non-resident voluntarily appears as one of 
the unknown owners, hM, that as to him It is a Controversy whoUy between 
himself and the city, and that he has the right to remove the cause as to him- 
self into the fédéral court, and that the cause may proceed as to the other de- 
fendants in the state court. 

2. Same— Application in Txmb. 

Where a party never was in court in person in the case until he voluntarily 
came in by pétition, and the day following his appearance made application 
for removal of the cause into the fédéral court, and the hearing' of the f'ause 
had not-eommenced, hdd, that the application was in time. 

FranU Adams, City Atty., Mr. Cohurn, Mr. High, and Mr. Winston, 
for plaintiff. 

Edsalt à Hawley, for défendants. 

Dkummond, J. By an ordinance of the city council of Chicago, 
passed March 16, 1882, Dearborn street was directed to be opened 
from the south Une of Jackson street to the north line of Taylor street, 
to the width of 80 f eet, and on the twenty-fourth of March, 1882, a 
pétition was filed in the superior court of Cook counfcy, by the city at- 
torney, for the condemnation of the land and lots neeessary to be 
taken in order to hâve the street opened as provided by the ordinance. 
The pétition required about 200 lots, or parts of lots, to be condemned, 
and comprehended, of course, a very large number of owners, about 
40 of whom were named, the remainder being described as "un- 
known;" and in conformity with the statute provided in such cases, 
this fact was shown, and publication of the application was made, 
aud ail parties in interest required to corne into court and be heard 
as to their claims. A summons issued to the persons named, return- 
able on the first Monday of May then next ensuing, and was re- 
turned served on many of them, who appeared in answer to the same. 

It is claimed on the part of the city that by the service of the sum- 
mons thus issued and served, and by the publication made in con- 
formity with the statute as to unknown owners, ail the défendants 
who were the owners of the property were in court and subject to its 
action at the June term, 1882. But nothing seems to hâve been 
done towards an immédiate hearing of the case until the seventh 
v,15.no.2— 9 
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day of December, 1882, when, on the application of the city attor- 
ney, the court ordered that "this cause be and the same is hereby 
set down for trial for Monday next." On the second day of Jan- 
uary, 1883, before the trial of the cause, Jane E. Martin, a cit- 
izen of Berrien county, in the state of Michigan, tiled an affidavit, 
statiug that she was the owner of part of one of the lots sought to be 
condemned, and prayed to be made a party to the suit, stating that 
she had no knowledge of the application uûtil that time. With the 
consent of the city attorney, and by the order of the state court, she 
was then made a party défendant. On the third day of January, 
she filed a pétition in the court for the removal of the cause to this 
court, under the act of congress of 1875, and filed the requisite bond'. 
On the 6th the court refused the application for the removal of 
the case, for the reason that the proceeding connected with the ex- 
tension and opening of Dearborn street did not présent, as to her, 
a controversy wholly between citizens of différent states, and which 
could be fully determined as between them; and for the further reason 
that the application for removal came too late, as not being filed be- 
fore or at the terna at which the cause or proceeding could be first 
tried. Under thèse circumstances she asks leave to file a transoript 
of the case in this court and to haye it docketed. This application 
is opposed by the city because the case is not within the terms of the 
act of congress authorizing the removal of cases from the state to 
the fédéral court. 

The petitioner, in her application for removal of the cause, stated 
that she was then, and had been from a time prior to the commence- 
ment of the proceedings in the state court, continuously a citizen of 
the state of Michigan. She did not then state, nor does it appear, 
when she became the owner of the part of the lot which is sought to 
be condemned, further than at the time she applied to become a party 
défendant, she sajs "that she is the owner of the south 24 7-10 
feet of lot 16 of block 133 of school-section addition to Chicago." Her 
application was made to the court to become a party as one of the 
numerous défendants called "unknown" in the pétition and other 
proceedings in the cause. The statute of the state under which the 
application was made by the city for the condemnation of the prop- 
erty in this case, requires that a jury shall be impaneled to ascertain 
the compensation to be paid to the owners, and déclares: "If any de- 
fendant or party in interest shall demand, or the court shall deem it 
proper, separate juries may be impaneled as to the compensation or 
damages to be paid to any one or more of such défendants or parties 
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in interest." In this case the ordinance directing the opening of the 
street provided that the cost thereof should be paid by spécial assess- 
ment levied upon the property benefited thereby, to the amount 
that the same might be legally assessed therefor, and that the remain- 
der of the cost should be paid by gênerai taxation. Chapter 24 of the 
Kevised Statutes, art, 9, § 133, and the following sections, déclare 
how the spécial assessment shall be made under such circumstances, 
and how the money shall be raised and paid; and section 167 pro- 
vides for a supplemental pétition to be filed to assess the benefits to 
the owners by the proposed improvements in condemnation cases. 

It will be seen, from the foregoing statement of facts, that there 
was but one pétition filed by the city, which covered a séries of lots 
lying upon one street. It, of course, affected the interest of every 
separate owner of the property to be condemned, and, in one aspect of 
the case, the controversy which he might hâve with the city was one in 
■which the othen owners were not directly interested. The question 
as to him was what was the value of his property which was to be 
appropriated for the use of the street. At the same time, in another 
aspect of the case, it is said the proceedings were more or less united, 
and in making the spécial assessments which might be necessary to 
pay in part for the opening of the street, the interests of adjoining 
lots were more or less connected together. It is in this view of the 
case that it is contended, on the part of the city, that it is not such a 
suit or such a controversy as is referred to in the second section of 
the act o{ 1875. 

In Boom Go. v. Patterson, 98 U. S. 403, the suprême court of the 
United States held, where an application was made by the company 
to condemn the land of Patterson for its uses under the law of Min- 
nesota, the case was subject to removal from the state to the fédéral 
court under the act of 1875. In that case, commissioners in the first 
instance appraised the value of the land, there being only one owner. 
Under the law the case then went to the district court of the state, 
and the owner of the land, as a citizen of another state, made the 
application for removal, which was sustained by the suprême court 
of the United States. This case, of course, décides the gênerai ques- 
tion in favor of the jurisdiction of the fédéral court on an application 
for removal in a condemnation proceeding. In other words, that it 
is the kind of controversy referred to in the act of 1875, which, under 
the circumstances therein named, will authorize the removal of the 
cause ; and, if this case is in prinoiple like that as to the subject-mat- 
ter of the controversy, then it is, under that décision, removable. 
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The langnage of the second section of that stamte îs "that one or 
more of the plaintiffs or défendants actually interested in such con- 
troversy may remove said suit to the circuit court of the United 
States for theproper district." A condemnation proceeding, as such, 
is, under the décision just referred to, such a suit as can be removed. 
Is this such a suit ? 

We hâve seen that it is commenced by a pétition of the city. The 
city, a corporation of Illinois, is the sole plaintif! and actor in the 
case. AU the property-owners of différent lots, or those interested 
therein, are défendants — expressly so called in the statute. A sum- 
mons is to issue and be servad upon them "as in cases in ehancery." 
As to the unknown défendants, publication is to be made containing 
a notice of the pendency of the "proceeding," the parties thereto, and 
the title of the court; and then the statute déclares that such notices 
so given by publication shall be sufScient to authorize the court to 
hear and détermine the "suit." And upon the return çt the summons, 
and at the time fixed by the court, a jury is to be impaneled as already 
stated. Now, the question is, whether, as this is an application for 
the condemnation of the property of différent owners, it is a suit 
within the meaning of the act of congress, and as such is removable, 
notwithstanding the interests of the respective owners named as de- 
fendants are ail distinct as to the several parcels of land which they 
own. There can be no doubt it is a suit of some kind, known as such 
in law. 

This being an application made by one of the numerous défend- 
ants, who, as known or unknown, were named in the summons, and 
some of whom afterwards appeared in the case by being made par- 
ties, the question arises whether, within the meaning of the second 
section of the act of 1875, there was a controversy which was wholly 
between the applicant and the city, which could be fuUy determined 
as between them. If that were so, then, within the express terms of 
the statute, she had the right to bave the controversy and her suit 
removed. No question is made about her interest in the property, 
The only controversy between the city and herself is as to the value 
of the land, and it follows that it is a controversy wholly between 
them, and when the value of the land is ascertained by a jury, and 
then followed by proper action on the part of the court making the 
verdict of the jury effective, it has been fully determined as between 
them. It is diffieult to imagine a case where différent controversies 
may be brought into a cause and become the matter of judicial in- 
vestigation and détermination, where the interest which a partieular 
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person may hâve in one of the controversies is more clearly ascer- 
tainable and separable than in this case. 

But it is insisted on the part of the city, and Buch was the opinion of 
the atate court, that the application was made too late. Under the 
third section of the act of 1875 a pétition for removal must be filed 
in the state court before or at the term at which the case could be 
first tried, and before the trial thereof, and it is claimed that the cause 
could hâve been tried as early as June, 1882, and it is not contro- 
verted but that there were several terms of the state court interven- 
ing between the return of the summons and the fcime when the ap- 
plication was made for removal, although the case was not set down 
for hearing by the court until December, 1882. If she had been 
named as a défendant in the summons, and had been served with 
process, and brought into court the requisite time before the June 
term, then, perhaps, if she had not made her application at that 
term, it might, as to her, hâve been too late. But she never was in 
court in her own person until she volutitàrily came by pétition and 
asked to be made a défendant, on the second day of January. On the 
foUowing day she filed her application for removal. She states, and 
no eontroversy is made upon that point, that she had no knowledge 
of the institution of the proceeding for condemnation until the time 
that she filed her pétition to be made a party. If, therefore, she is 
precluded from exercising the right of removal under the facts stated, 
she is deprived of a right which was clearly intended to be conferred 
upon her by the act of 1875. If, while she was an unknown défend- 
ant, the cause had proeeeded to trial before a jury to ascertain the 
compensation which should be paid to the respective owners, possi- 
bly it Would hâve been too late. But it is not necessary in this case 
to décide that question, because the hearing had not commenced be- 
fore the state court when the application for removal was made ; and 
the view taken by the fédéral courts has been that a party ought not 
to be deprived of the right given by the law before he has had an op- 
portunity or the power of presenting his pétition for removal; and it 
is clear, from the facts already stated, that she made her application 
with reasonable diligence as soon as she appeared in court. 

In Harter v. Kernochan, 103 U. S. 562, a decree had been rendered 
by the state court against a party as an unknown défendant under the 
statute of the state, who, exercising the right given by the law, came in 
and had the decree opened, which being done, he made an application 
for the removal of the cause to the fédéral court, and the suprême 
court of the United States decided, on the ground that this was the 
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first time he could apply for removal, that it was properly transferred 
to the fédéral court. 

In Wehl V. Wald, 17 Blatchf. 342, a suit was brought in Septem- 
ber, 1878, in a state court of New York, againât the défendant. In 
April, 1879, the plaintilï amended his complaint and demanded judg- 
ment against another défendant not originally namcd in the case. 
This défendant put in an answer in May, 1879, and afterwards pre- 
sented a pétition to the state court for the removal of the cause, and 
that was held no valid objection to the application. 

In Burdick v. Peterson, 2 McCrary, 135, [S. C. 6 Fed. Eep. 480,] 
an ejectment was brought in February, 1876, theae being the only 
parties. The case was continued by the state court at several terms, 
and in Ootober, 1877, one ToUman intervened in the case by péti- 
tion as the owner in fee-simple of the land in controversy, and was 
made défendant in place of the original défendant, and at the same 
time he filed a pétition for the removal of the cause ; and it was con- 
sidered no valid objection, the application being made the first tima 
that it could be made by him. 

Undoubtedly this is a proceeding in rem, but one in wbich the own- 
ers of the res are interested and hâve the right to be heard, both as to 
the condemnation itself and as to the compensation which shall be 
paid if the land is oondemned; and when the owner of the res ap- 
pears in court, having been sued as a person unknown, then it be- 
comes like other controversies between parties, the questions being 
whether the property can be taken for public use, and if so, for how 
much. And if when he thus appears in court, and at once makes ap- 
plication for the removal of the suit under the aot of oongress, the 
right to removal is denied, then he is deprived of the privilège which 
law intended to confer on him. 

Icannotdoubt that under the facte and circumstances of this case 
the applicant had the right to remove the cause; and I therefore 
think the pétition was filed in proper time, within the meaning of the 
third section of the act of 1875. 



(.Tanuary 29, 1883.) 

The point whether or not, under the ruling which the court made 
the other day, the transfer of the controversy between the city and 
Jane E. Martin would bring hère ail the other controversies between 
the city and the various défendants and owners of the différent lots 
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sought to be condemned, was argued by the counsel of the respective 
parties before the district and circuit judge, and that question is now 
to be decided. In the course of the argument, however, upon that 
question, the other points which were decided by the court were to 
some extent reargued, and it seems to be the désire of the counsel for 
the city that those points should be reconsidered by the court. They 
hâve been, and a consultation has taken place between the district 
judge and myself ûpôn those two questions, and I may say that we 
neither of us bave any doubt upon this : That the application was 
made by Jane E. Martin for the removal of the cause in time. We 
think that under the ralingsof the suprême court of the United States 
no other conclusion can be reached. She appeared before there was 
any trial or hearing of the cause, for the first time, having been be- 
fore an unknown défendant. As soon as she appeared and was 
made a party, she made her application for removal, and I can only 
repeat that to deprive her of the right of removal, provided it is a 
cause that can be removed, simply because she then for the first time 
made her application, would be in effect to render nugatory the provis- 
ion of the act of congress, and subject it to the législation ôf the 
states. 

Upon the other point the same degree of confidence bas not been 
felt, but our conclusion is the same as that announced by the circuit 
judge last week: that this is a suit, as between the city and Jane E. 
Martin, which could be removed. The principal argument of the 
counsel of the city is that after the verdict of the jury and the dé- 
cision of the court as to the compensation which is to be paid, other 
questions may arise in the cause ; that the statute provides for an 
application by supplemental pétition in the same cause upon which 
action can be taken ; but it will be recollected that at the time she 
made her application there was no question of that kind made in the 
state court. The only controversy — if we concède, as we must, I sup- 
pose, that this property was subject to condemnation — was as to the 
compensation which was to be paid to her. That was the only ques- 
tion which could come before the jury, and the only one on which 
the court could be called upon to render a judgment or decree. , It 
might be, as between her and the city, no other controversy would 
ever arise. She might agrée, perhaps, to the amount of the assess- 
ment and benefits that should be set oflf, so far as she was concerned, 
for the opening of the street. That was matter remaining in the 
future, and whether there would ever be a controversy or not we 
cannot absolutely say. We hâve no judicial notice of the fact that 
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there îb to be any controversy beyond the controversy as to tlie com- 
pensation that should be paid. 

If it be admitted there are difficulties conneeted with the desision 
of the case either way, — the removal of the case or refusing it, — we 
cannot see how, consistently with the décision of the suprême court of 
the United States in Boom Co. v. Patterson, ii this is one single 
controversy between her and the city, which can be f uUy determined as 
between them, how we can deny the right of removal. It was conceded 
by the counsel of the city that if this were only one lot, or one block, 
or howsoever large a pièce of property it might be, which was owned 
by a single individual, or owned jointly by several, there could be no 
question of the right of removal under the décision of the suprême 
court. That being so, we do not see how the fact that two or more 
lots being joined in the application for condemnation can make any 
différence in the prinoiple. So that those two questions remain as 
previously decided. 

I corne now to the efïect of the removal of the case or suit as be- 
tween her and the city. Does it bring with it ail the other différent 
controversies in the case ? We bave to concède that in one sensé this 
is a suit between the city and ail the différent défendants, known and 
unknown, named. But one pétition is filed; but one summons is 
issued. That summons is served upon ail who can be reached. 
There is but one publication, and, when this is accomplished, it is 
conceded that the court is empowered to act. It is, then, in one 
sensé, a suit between the city and ail those différent défendants, both 
known and unknown; that is to say, it is nominally a suit, but in 
fact and in substance, as to the question which was at that time to 
be decided by the court, there was a séries of suits and a separate 
and distinct suit between the city and each owner of the lots sought 
to be condemned. As a matter of convenience and practice, but 
one pétition and one summons are issued, but the controversies 
between the city and the varions parties are distinct and separate. 

The verdict of the jury was to be separate and distinct in each 
case. Tbe judgment of the court was to be separate and distinct in 
each case. As I stated before, as to Jane E. Martin, she had no 
controversy with the other parties. Her controversy was alone with 
the city; and whatever might be the resuit as between them, it did 
not so affect the controversy between her and the cijiy as to make it 
joint in any légal sensé; no further than that the parties bave been 
brought into court by one pétition, and one summons bas issued 
upon it. 
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In taking this view of the case I concède we hâve, to some extent, 
to qualify the gênerai prineiple laid down by the suprême court of 
the United States in the case that went up from Minnesota, and 
which has been so f ully argued by the counsel. Barney v. Latham, 
103 U. S. 205. In that case there were several eontroversies be- 
tween the parties, and the suprême court of the United States held 
that did not deprive the court of jurisdiction, and did not prevent the 
various eontroversies in the case from being brought into the fédéral 
court, when application was made for removal by one of the' parties 
to a separate controversy. AU I can say about that is, that to some 
extent the various questions in that case were blended together, al- 
though separate and distinct. But it is clear, I think, that this kind 
of a case was not in the mind of the suprême court when it made 
that décision, and if it had been, it would hâve modified the language, 
or the prineiple would not hâve been stated in such broad terms as 
are contained in the opinion of tho court. 

The condemnation proceeding by the city is something unique and 
unlike an ordinary case at law or in equity, and resting wholly on the 
authority of the statute of the state, which describes the mode of pro- 
ceeding. • . 

The conclusion îs that this, so far as the question of removal is 
coneerned, is a separate suit between the city and Jane E. Martin. 
In form the whole is one suit, in which there are many défendants ; 
but in substance and reality one suit, in which each défendant who 
owns a particular lot is a party, and the controversy between the city 
and him or her, is sole. 

Perhaps I ought to make a remark as to the effect of any subsé- 
quent action that may be taken on the part of the city for the pur- 
pose of raising the money necessary to pay for the compensation 
which may be awarded the owners of the différent lots. It is not nec- 
essary now to décide what may be the effect of this ruling upon an 
application of that kind — whether it may be made hère or in the state 
court ; but, wherever made, it seems to me that there will still remain 
but one controversy between the city and Jane E. Martin, namely, 
what shall be the assessment and benefits as to her lot, which should 
be deducted from the amount of compensation which is awarded to 
her by the jury. 

The resuit is that this court will take jurisdiction of the suit and 
controversy between the city and Jane E. Martin, and leave the other 
suits and eontroversies between the city and différent owners of the 
property sought to be condemned, to be determined by the state court. 
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United States v. Jenson. 
{DUtrict Court, J). lowa. January 7, 1883.) 

1. Statdtort Offense — Indictmhnt. 

Where sections 5485 and 4785 of the Revised Statutes must be conatrued to- 
gether in order to constitute the offense charged in the indictment, and section 
4785 has been repcaled before the commission of the offense alleged, by n sul)- 
sequent amendment thereto, it is whall^' inadmissible, in dealing wilh tbe 
criminal provisions of section 6485, to extend them by construction to the fu- 
turs acta of congress, when, by the express worda of the section, its provi- 
sions are conflned to the then existing pension law, of which the amended 
sect ion was a part. 

2. VEHDICT— B08TAINED BY OKB QoOïl COTOIT. 

Where the verdict in a criminal case is gênerai, îf any one count in the in- 
dictment is good, the judgment cannot be arresied. 

Motion in Arrest of Judgment. 

J. S. Runnells and W. T. Rankin, for the United States. 

James T. Lane, for défendant. 

Love, J. Tbe prisoner in this case stands convicted by the Jury 
upon an indictment containing nine counts, in each of which he is 
charged with taking a compensation for prosecuting a pension claim 
in excess of the sum allowed by the pension laws. He now moves 
in arrest of judgment upon two grounds : First, because of duplieity 
in the various counts in thé indictment; second, because section 
4785 of the Eevised Statutes, which is essential to his conviction, 
was repealed before the commission of the offenses as alleged in the 
indictment. Thèse grounds will be disposed of in their reverse 
order. 

As to one of the principal questions involved in this motion tliere 
is a direct confiict between two eminent fédéral judges in the respect- 
ive districts of Ohio and Indiana, as will be seen by référence to 
the cases of the U. S. v. Masoii, S Fed. Eep. 412, and U. S. v. Doiv- 
dcU, Id, 881. 

I shall, therefore, be compelled to résolve this question by consider- 
iug rather the reason of the law itself than the authority of thèse 
adjudged cases. And in this view it is my opinion that the prosecu- 
tion cannot be sustained upon the'first, second, third, fourth, and 
eighth counts of the indictment. In each of thèse counts it is al- 
leged that the offense was committed at a time which was prior to 
March 3, 1881. Thèse counts are based mainly, though not entirely, 
upon section 5485 of the Eevised Statutes of the United States. Tu 
that section it is provided that "any agent or attorney, or any other 
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person instrumental in prosecuting anj' claim for pensions or bount;^ 
land, who shall directly or indirectly coutraot for, demand or receive, 
or retain any greater compensation for his services or instrumental- 
ity in prosecuting a claim for pension or bounty land than is pro- 
vided in the title pertaining to pensions, shall be deemed guilty of a 
high misdemeanor," etc. 

It is clear that the counts referred to could not be maintained upon 
this section alone, for it contains no complète définition of the al- 
leged offense. It provides that the offender shall be liable to prose- 
cution when he demands or receives a greater compensation for his 
services in procurihg a pension than is allowed in the title of the Ee- 
vised Statutes pertaining to pensions. 

It is évident, therefore, that we must look to that title for one of the 
essential éléments of the offense, and we find that élément in section 
4785 of the Eevised Statutes. That section is as foUows : 

"Sec. 4785. No agent, attorney, or other person shall demand or receive any 
otlier compensation for his services in prosecuting a claim for a pension or 
bounty land than sueh as the coffimissioner of pensions shall direct to be paid 
to him, not exceeding $25." 

Taking sections 5485 and 4785 together, the offense plainly con- 
sista in the agent or attorney demanding or receiving any other com. 
pensation for his services than such as the commissioner of pensions 
directs to be paid to him, not exceeding $25. If section 4785 did not 
exist there wonld be no completely-defined offense, and the offender 
could not be prosecuted by virtue of the provisions of section 5485 
alone. Now section 4785 did not exist in force when the offenses as 
alleged-in the several counts in question were committed; for section 
4785 was expressly repealed by the act approved June 20, 1878, "re- 
lating to claim agents and attorneys in pension cases." This act de- 
clared that it should be unlawful for any agent or attorney to charge 
for his services in a single oase more than $10; and it in express 
terms repealed section 4785. 

Section 4785 being thus repealed, section 5485 stood alone as a 
basis of the prosecution at the time when, according to the allégations 
of the several counts referred to, the prisoner's offenses were com- 
mitted. It was not provided by 5485 that the offender should be 
liable generally for taking illégal compensation, or for taking com- 
pensation in excess of the amount allowed by any and every act of 
congress, présent or future. It was expressly provided in that sec- 
tion that the offender should be liable to prosecution for taking com- 
pensation in excess of the amount provided by a particular act of 
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congress then in existence and expressly mentioned. No mention or 
référence wbatever is made in section 5485 to any future act that 
congress might pass. So in the act of 1878 no référence whatever 
is made to section 6486. That act simply provides that no agent or 
attorney shall in a single case charge for his services more than $10, 
and that section 4785 should be repealed. It would, I think, be 
wholly inadmissible, in dealing with the criminal provisions of section 
64S5, to extend them by construction to future acts of congress, when 
by the express words of the section its provisions are confined to the 
then existing pension law. Suppose congress had seen fit by the act 
of 1878 to repeal the whole title upon pensions referred to in section 
5485, and had made a new pension law, would the pénal clause in 
section 5485 hâve been continued in force by the terms of the act of 
1878? 

Let us pass next to the considération of the fourth, fifth, sixth, and 
ninth eounts of the indictment. In each of thèse counts it is alleged 
that the offenses were committed at varions times, which were sub- 
séquent to the third day of March, 1881. Now, on the third day of 
March, 1881, congress, in the gênerai appropriation bill, provided 
that the "provisions of section 5485 of the Revised Statutes should be 
applicable to any person who should violate the provisions o^ an act 
entitled an act relating to claim agents and attorneys in pension cases, 
approved June 20, 1878." We hâve seen that this act of 1878 pro- 
vided that it should be unlawf ul for any agent or attorney to charge 
for his services in a single pension case more than $10 ; and, for a 
violation of this act, it was provided, in the act of March 3, 1881, 
that the offender should be liable to prosecution under the prpvisions 
of section 5485. Now, in the fourth, fifth, sixth, and ninth counts it 
is charged that the prisoner at the bar, at times which were subsé- 
quent to the third of March, 1881, received from the several parties 
therein mentioned sums greatly in excess of the sum of $10 author- 
ized by the act of 1878. It seems clear, therefore, that the prosecu- 
tion is maintainable under the counts last mentioned by virtue of the 
provisions of the act of 1881. 

The ground of duplicity urged by the prisoner in arrest of judg- 
ment is that to demand and receive compensation are distinct and 
separate offenses under the statute, and that thèse distinct and sep- 
arate offenses are united in the several counts of the indictment. 

But even if this ground be tenable, it cannot be sustained in oppo- 
sition to the présent indictment, because it is expressly alleged in the 
fourth count that the prisoner, on the fifteenth day of January, 1882, 
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received from one Henry Pansean the sum of $200 as compensation 
for prosecuting Pansean's claim; and if any one count of the indict- 
ment be good, the verdict being gênerai, the judgment cannot be ar- 
rested. 

Motion overruled. 



MOOEES V. CiTIZBNS' NaTIONAL BaNK OF PiQTJA, OhIO.* 
{Circuit Court, 8. D. OMo, W. D. Febniary 8, 1883.) 

1. Agent Acting pob His Principal and for Himself— Notice. 

An agent cannot lawfully act for his principal and for himself, in matters 
in which tliey hâve adverse interests, and every person dealing with an agent 
•who is acting for himself as well as for his principal, in such matters, is put 
upon inquiry as to the authority and good faith of the agent. 

2. Same— Case Statbd. 

Theplaintilî contracted to loan money to M., cashier of the défendant bank, 
for his individual uses, on his représentations that he held a number of shares 
of stock of said bank, and his agrcement to transfer a certain number thereof 
to the plaintifE as security for ihe loan. In pursuance of said agreement, M. 
afterwards produced a certiflcate of stock bearing the genuine signatures of 
the président, and of himself as cashier, on the faith of which plaintifE loaned 
him the money. In fact, M. had previously hypothecated and transferred to 
others ail the stock of said bank which he had held, and the certiflcate was 
fraudulently issued, without any transfer of stock, and without any knowledge 
of any of the offleers of the bank except himself, he having used for that pur- 
pose a certiflcate left with him for use as occasion might require, signed by 
the président in blank. The plaintitï had no knowledge of the fraud, and be- 
lieved that the certiflcate had been issued in good faith and by compétent au- 
thority, but knew that the transaction was for the benefit of M. Hdd, that 
the knowledge that M, was acting for himself as well as for the bank in issu- 
ing the certiflcate, put the plaintif! upon inquiry as to the authority and good 
faith of M., and having failed to make it, the bank is not liable on the certifl- 
cate. 

Paxton d Warrington and Stallo, Kittredge é Shoemaker, for plain- 
tifif. 

Ramsey é Mattheivs and Hoadly, Johnson é Colston, for défendant. 

(1) Certificates of stock are non-negotiable instruments. Lanier 
V. Bank, 11 Wall. 369 ; Méchantes' Bank v. Bailroad, 13 N. Y. 59.9 ; 
Schiiyler v. Bailroad, 34 N. Y. 80. 

(2) The assignée of a non-negotiable instrument takes no bettertitle 
than his assignor. Where a party intentionally issues sueh a paper^ he 
will be held liable to innocent holders on the ground of estoppel in 

*Ileported by J. G. Harper, Esq. of the Cincinnati bar. 
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pais. But mère négligence will not create such estoppel. Méchan- 
tes' Bank Case, and other cases aboyé cited; Swan v. Australasian 
Co. 2 Hurl. & G. 175; Queen v. Shropshire Co. L. E. 7 Eng. & Ir. 
Ap. 496; PoUard V. Vinton, 105 U. S, 7;- Walbridge v. Bank, 19 
Ohio St. 419. 

(3) The act of the cashier in the présent case was done upon his 
own behalf. He was not dealing upon behalf of the bank, and the 
plaintiff knew that he was acting in his own business. The act, 
therefore, was not within the scope of his agency, real or apparent. 
The act of the président in signing in blank was done upon behalf 
of the Bank, but it was, at most, an act of ordinary négligence, and 
can create no liability, not being the proximate cause ofthe injury, The 
bank did not issue the certiftcate. Dickson v. Reuter, L. E. 3 G. P. 
1; Lowry v. Telegraph Co. 60 N. Y, 198; Bank v. Telegraph Co. 30 
Ohio St. 554; Bankv. BankofColumbia, 5 Wheat. 330; Bankv. Dunn, 
6 Pet. 51; Bank v. City Bank, 21 How. 356; Clajlin v. Bank, 22 N. 
Y. 293; Poster v. Essery Bank, 17 Mass. 478. 

Baxïeb, J., (charging the jury.) This controversy is one in which 
a loss occasioned by the wrongful act of a third party must be 
borne either by the plaintiff or défendant to this action. There is 
no substantial disagreement between opposing counsel as to the facts. 
Eobert B. Moores, at the time the defendant's cashier, desired to 
borrow money from the plaintiff. She was willing to make a loan 
upon satisfactory seourity. Moores represented he owned a consid- 
érable amount of the defendant's capital stock, and promised to 
transfer 91 shares, of $100 each, on the books of the bank to 
the plaintiff, and issue a certificate to her therefor. He thereupon 
made out a certificate in the usual form, in which it was certified 
that the plaintiff was entitled to 91 shares, of $100 each, of 
the capital stock of said bank, transférable on the books of the bank 
by the plaintiff in person, or by her attorney, on the surrender of 
said certificate; and upon the faith of this certificate, which the 
plaintiff then believed to be a valid évidence of the ownership of the 
stock called for therein, supplemented by the contract of the fifteenth 
of July, 1867, which bas been read in évidence, the plaintiff loaned 
or advanced Moores $9,100. It is conceded that this money so 
advanced belonged to her, and that she did not then possess any per- 
Bonal knowledgé of the fraudulent character of said certificate. 

But it is now admitted that although the books of the défendant 
showed Moores was the owner of 275 shares of the capital stock of 
the défendant at that time, the same had been transferred and hy- 
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pothecated by him to others, and that in point of fact he did not own 
any stock. But, in order to supply the security for the loan accord- 
ing to his promise and agreement, he, without authority and without 
any considération to the bank, and without any knowledge on the 
part of any officer or directors thereof, fraudulently made and issued 
the certificate to the plaintifif, offered in évidence herein, and deliv- 
ered the same to her ; and at the same time, and as a part of the 
same contract, the parties entered iuto the aforesaid agreement of 
the fifteenth of July, 1867, in which it is stipulated that the plaintilï 
should, upon demand of Eobert B. Moores or his assigns, reassign 
the same to him. And further, if the plaintifif should require it, said 
Moores agreed to repurchase said stock at its par value, and in the 
mean time to guaranty an annual dividend thereon of not less than 
10 per cent. This certificate is verified by the genuine signatures of 
the defendant's then président and cashier. It is furthermore con- 
ceded that the défendant and ail of its officers, except Moores, wh© 
withdrew therefrom in July, 1869, were ignorant of the existence of 
plaintiff's said certificate until Juné, 1872. When a knowledge 
thereof was communicated to the defendant's officers, they insisted 
that it was fraudulent and spurious, and not obligatory upon the 
bank, and the défendant bas hithërto declined to recognize plaintifif 
as a stockholder, denied to her ail the rights pertaining to that rela- 
tion, and refused to account with or pay her anythîng therefor. It 
further appears that no part of the money loaned or advanced by the 
plaintifif as aforesaid for said certificate has been repaid her. Moores, 
who perpetrated the wrong, is, it is said, insolvent, and per consé- 
quence the loss, as we bave already said, must be sustained by eitber 
the plaintifif or défendant. It must tall wherever the law upon the 
foregoing statement of the facts requires it to be placed. 

Now, if we accept the plaintiff's theory of the law, to-wit, that a 
party purchasing or loaning money in good faith upoii a certificate 
-of stock, bearing the genuine signatures of the corporate officers au- 
thorized and charged with the duty of transferring stock on the books 
of the Company, and issuing certifiçates of ownership therefor, in the 
usual form, and regular in ail respects upon its face, without any 
knowledge of its fraudulent or spurious character, is entitled to ré- 
nover from the corporation tho damages sustained by reason of the 
spurious, fraudulent, and invalid character of such certificate, this 
«ourt, as at présent advised, entertains the opinion, and so instructs 
you, that no auch recovery can be had upon the facts proven in thip 
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case. If a recovery could be had in any case, it could only be bad by 
an innocent holder for value. The plaintiff is, in the ordinary sensé, 
an innocent holder, — that is, she relied on Moores' représentations ; be- 
lieved he owned stock in the defendant's corporation; relied, no 
doubt, in good faith, upon his promise to hâve 91 shares thereof 
transferred to her; and accepted the same in the belief that the cer- 
tiflcate was issued by authority, in the due course of business, in lieu 
of stock belonging to him, and which he had surrendered and caused 
to be canceled. 

But it must be borne in mind that Moores, in his efforts and ne- 
gotiations to borrow, was acting for himself and not as cashier of the 
bank. His représentations that he was the owner of a large amount 
of defendant's capital stock were not officiai représentations, and 
cannot, upon any principle of lawknown to this court, bind the bank. 
They were but the représentations of an individual, contending with 
pecuniary embarrassments, and if believed to be true and acted upon 
by the plaintiff, and loss resulted therefrom, the bank is in no way re- 
sponsible for the same. As cashier, he was but the agent of the 
défendant, and could only bind it within the scope of his authority, 
and in the regular course of business. But Moores, when assuming 
to borrow money, either for himself or his friends, was acting for him- 
self, in a matter in which the bank had no interest, and it therefore 
cannot be affected by anything that he may bave promised or said, 
as an inducemeut to make the loan. 

If plaintiff relied on suoh représentations, as she evidently did, and 
the same turned out to be false, the défendant is under no légal obli- 
gation to make good the loss. This much will not be seriously ques- 
tioned by the plaintiff's counsel. But they say that, as cashier, he 
was intrusted with the custody of the defendant's cerlificate-book, 
containing blank certificates signed by the président, and that he was, 
as cashier, authorized to accept and cancel surrendered certificates, 
transfer the same, and issue new certificates to transférées, and that 
such service came within the scope of his agency; that the issuance 
by him of the certificate held by the plaintiff, and constituting the 
foundation of this action, was an officiai act within the scope of his 
spécial duties ; and that he, having afterwards obtained a loan or ad- 
vance of money from the plaintiff upon the faith of its regularity and 
genuineness, and in ignorance of its spurious and fraudulent character, 
perpetrated a wrong for which the défendant, the bank, who clothed 
him with the power to inflict the injury, is justly and legally amena- 
ble. 
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It may, as we bave already Baîd for the sake of the argument, be 
conceded that money loaned or advanced by an innocent party, upon 
the faith of suoh a certificate, could be recovered from th& corpo- 
ration. But is the plaintiff, in the eye of the law, such an innocent 
perflon? Thèse terme hâve in law a technioal meaning. Ignorance 
of facts, which the law under the circumstances of the particular 
case requires a party to know, does not excuse the want of diligence 
or throw around the party the immunity which attaches to persons 
exempt from ail lâches or blâme. In other words, if there is any 
faet which, in contemplation of law, puts a party on inquiry, and he 
fails to make the investigation which, if made, would develop the 
fraud, he is to be treated in ail respects as if he had actual knowl- 
edge of the facts. There is another principle of law applicable to 
this case. An agent cannot lawfuUy act in the same matter for his 
principal and for himself, in cases wherein theirinterestsare adverse 
to each other. To illustrate : If a cashier were to draw a check in 
his own favor, and then, as cashier, certify for the bank that the 
check was good, and he had funds in the bank to meet it, the bank 
would be bound to pay it upon proper indorsement and présentation. 
But if, in point of fact, he had no funds in the bank to check upon, 
the bank could not be held liable upon his certificate, although made 
in his capacity of cashier of the bank, notwithstanding the party bu- 
ing the bank may hâve, in good faith, bought the check in the belief, 
predicted on the cashier's certificate, that the check was drawn against 
a fund in the hands of the bank, and that it was good, and would be 
paid on proper présentation. Yet, if such check was drawn in favor 
of a stranger, and certified by the cashier to be good, his bank would 
be legally bound and liable thereon. The reason why the bank is 
not liable for a check drawn by a cashier in his own favor and certi- 
fied to be good, even in the hands of one buying it in good faith and 
in ignorance of any fraud, has been stated. An agent cannot act for 
his principal and himself in matters in which they bave adverse in- 
terests, and every one purchasing such a check is, upon its face, ad- 
monished by the law of the necessity of making inquiry into the fair- 
ness and good faith of the transaction, and if he does not do this, 
however honestly he may rely on the integrity of the agent, the loss 
must be sustained by him. 

Now, is this principle applicable to the facts of this case? Keep 
in mind that the plaintiff was dealing with Moores, the cashier, in 
his individual capacity. She agreed to loan her money to him on 
T.15,no.2— 10 
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condition that he would hâve a certificate issued to her for 91 shares 
of the defendant's capital stock. He undertook to do this. The un- 
dertaking was for his own benefit, in order to enable him to consum- 
mate the loan. He bad possession of thebank's book of certifieates. 
One of the certifieates contained therein was signed by the président 
in blank, and left with him for use when occasion required it. He 
took this, and without authority, without considération, and without 
the knowledge of any other offieer of the bank, fiUed it up in the 
plaintiff's name and delivered it to her, with the contract of the fif- 
teenth of July, 1867, as a security for the repayment of the money 
loaned. This certificate, made by Moores for his own benefit, is 
filled up in his handwriting and signed byhim as cashier. Now, 
while the plaintiff relied upon his honesty, and believed that the cer- 
tificate had béen issued in good faith and by compétent authority, she 
knew that in issuing it Moores was acting for himself ; that the cer- 
tificate was issued by him for his own benefit, to be used for the pur- 
pose and in the manner stated. This knowledge, we think, was 
enough to put her on inquiry. If she had made the inquiry, which 
the law as well as prudential reasons required, under the circum- 
stances of this case, Moores' fraudulent action would hâve been de- 
veloped, and the loss resulting therefrom avoided. 

Agents intrust ed with important interests and invested with large 
powers hâve many opportunities for an abuse of their trusts. Nev- 
ertheless, if their fraudulent acts are within the scope of their agen- 
cies, and a loss must resuit either to their prinoipals or to an inno- 
cent person, who relied upon their action in the belief that the same 
was valid, the law would cast the loss upon the principal who selected 
and placed the agent in the position to do the wrong, and not on the 
innocent parfcy. But if the oomplaining party knows, when accept- 
ing a check, certificate of stock, receipt, or other acquittance or obli- 
gation, issued or executed by the agent in the name of the principal, 
that he was acting in regard thereto for himself and in his own in- 
terest, such knowledge would put such party on inquiry, and divest 
him or her of the légal rights and incidents pertaining to that class 
of persons. 

The plaintiff having had knowledge of the fact that Moores, upon 
whom she relied to hâve the stock transferred to her, was acting for 
himself as well as in his capacity of cashier, — that is, acting for the 
bank upon one side and for himself on the other, in référence to the 
matter of issuing tins certificate, — she is not, in the judgment of thia 
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court, an innocent holder of the stock; and as the certificate -was is- 
sued without authority and in fraud of the rights of the bank, the 
court instructs you that the plaintiff is not entitled to reoover in this 
action. Your verdict will therefore be for the défendant. 



Labein V. Saffabans and others. 

(Circuit Court, W. D. Tennessee. Pebruaiy 20, 1883.) 

L JuEisDicTioK— Ehlargement of — Pendino Caskb— Betbôsfsctivx Statutbb 

— ACT Mabch 3, 1876. 
Statutes which are remédiai will be given a rétrospective effect, unless they 

direct to the contrary. Where, therefore, an act of congress enlarges the jurls- 

dlction of the circuit court, it will be construed to apply to cases pendlng and 

undetermined at the passage of the act, unless ezcluded by its terms or neces- 

sary implication from the language of the act. 
a. Bamb—Ejectment— Direct Tas Baleb— Internai. Revencb— Rev. St. f 629, 

Sdbsbc. 4. 
Whether the circuit court bas jurisdiction, under Rev. Bt, i 629, subsec. 4, of 

an action of ejectment to enforce possession of a town lot sold by the direct 

tax commissioners, as provided by the acts of congress on that subject, gucere ; 

but it bas jurisdiction under the act of March 3, 1875, i 1, (18 St. at Large^ 

470.) 

Ejectment. 

Only 80 much of the opinion in this case as relates to the question 
of jurisdiction is reported hère. The remaining portion relates to dé- 
fenses against the tax title, which are unimportant, since tbere is no 
permanent System of direct taxes on real estate, and the questions 
raised involved only an application of the settled décisions under tht 
tax acts to the spécial facts of this case. 

The plaintiff brought an action of ejectment based on a certificate 
of sale under the acts of congress for the sale of lands, subject to the 
direct tax and situated within the insurrectionary districts. The ac- 
tion was commenced on December 31, 1873, the plaintiff and défend- 
ants ail being citizens of Tennessee. This was the day before the ex- 
piration of the seven-years' statute pf limitations would hâve given 
the défendants an indefeasible title, by lapse of titne, as a défense to 
the action. The déclaration originally did not contain any averment 
that the case was one arising under the internal-revenue laws, or aris- 
ing under any act of congress, but was subsequently amended to con 
tain the necessary jurisdictional averments. The défendants at first 
appeared and pleaded the gênerai issue, and certain spécial pleas set- 
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ting up their respective défenses, and in 1881, when the déclaration 
was amended, demurred and pleaded want of jurisdiction. There 
was a trial and verdicts for many of the défendants, but as to some 
there was a verdict for the plaintiff. Thèse moved for a new trial on 
several grounds, one of which was error of the court in refusing to dis- 
miss the suit for want of jurisdiction. 

W. M. Randolph, for plaintiff. 

C. F. Vance and C. W. Frazer, for défendants. 

Hammond, J. • * * The next ground for a new trial is 
based on the objection to the jurisdiction of the court. Eesolving 
ail doubt in favor of the jurisdiction, which seems to be the rule in 
such cases, I hâve concluded to adhère to the ruling made at the 
trial and sustain the jurisdiction. Smith v. People, 47 N. Y. 330, 
311. It is proper to state, however, that any doubt entertained 
on the subject arises out of the want of conclusive authority for this 
judgment, rather than any want of conviction of its correctness, 

Naturally enough, persons holding title under the United States di- 
rect sales supposed that cases arisiug under the acts of congress au- 
thorizing the tax were cognizable in the courts of the United States, 
whether there were a diverse citizenship or not, and actions of eject- 
ment were brought in this court, as this case was, under that belief. 

In the case of Eaton v. Calhoun, 2 Flippin, 693, which was brought 
on a title derived through, but not directly from, the direct-tax sales, 
the action, unlike this, was commenced after the act of March 3, 
1875, c. 137, (18 St. at Large, 470 ;) but originally the déclaration 
claimed jurisdiction under the act of March 3, 1833, (4 St. at Large, 
632 ;_Eev. St. § 629, subsec. 4,) historically known as the "Force 
Bill," passed to meet threatened nuUification of the revenue laws of 
the United States. No suggestion was made in the argument of that 
case before me of jurisdiction under the act of 1875, and it was not 
until it came to be heard with the circuit jndge on the bench that it 
was relied upon, the suit being found to bave been commenced sub- 
sequently to the passage of that act. Of course, the question in this 
case, where the suit was brought before and was pending at the time 
the act of 1875 was passed, did not anse in that case ; but hère the 
plaintiff claims, as did that plaintiff until be was let in under the act 
of 1875, that we hâte jurisdiction under the act of 1833, and that 
question is again presented for décision. This case is somewhat bet- 
ter for jurisdiction under the act of 1833 and its amendments than 
that, because hère the purchaser at the tax sale sues directly on his 
certificate of sale, and the questions involved are those pertaining to 
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the legality of the sale, while there it was a remote purchaser, in 
whose chain of title the tax sale was found to be a link, who was su- 
ing. Still, perplexing difficulties as to jurisdiction under those aots 
are so great that if the jurisdiction depended solely on them, Ishould 
perhaps^feel constrained, for reasons stated in Eaton v. Calhoim,* to 
dismiss this case. 

But, under the act of 1875, there can be no doubt of our jurisdic- 
tion, if the first section applies to cases pending in the courts at the 
time of its passage. And why does it not apply ? Counsel say it is 
because it is giving that act a rétrospective opération, without any 
words directing that it shall so operate, and because it interfères with 
vested rights. The first obvions suggestion hère is, can the statute, 
in conferring jurisdiction over suits then pending, be said to act retro- 
spectively in any proper sensé ? It acts immediately on a thing then 
in existence, and from that moment gives the court a power to act on 
that thing which it did not bef ore hâve ; but the idea that it acts re- 
trospectively is founded on the assumption that the question of juris- 
diction is to be determined as of the date when the suit was brought, 
and not as of the date when the décision is made, it being argued that 
the proceeding was void in the beginning, and cannot be made valid 
by subséquent législation. That congress bas the power to bestow 
jurisdiction over a pending suit there can be no doubt whatever, if the 
act says so in terms ; and, in this connection, it must be remembered 
that there are no constitutional restrictions upon congress in the mat- 
ter of rétrospective législation as there are in some of the states. Sat- 
terlee y. Matthewson, 2 Pet. 380; Sink'mg Fund Cases, 99 U. S. 700. 

The case of Sampeyreac v. U. S. 7 Pet. 222; S. G. Hempst. 118, 
is a direct authority for the power of congress to do what the 
plaintiff claims bas been done hère ; and it will be found that it 
has been sometimes ruled in the state courts that such législation 
interfères with no vested right, since one can hâve no vested right 
to any particular remedy, or to sue or be sued in any particular 
court, or to a défense growing ont of mère remédiai législation. 
For example, a party cannot complain if the législature enlarges 
the statute of limitations, if this be done bef ore the bar actually 
attaches under the old statute. And it will be found that, both in the 
civil and eommon law, the répugnance to rétrospective législation 
was not understood to extend to remédiai législation of that char- 
acter. In Tennessee we hâve a constitutional provision "that no re- 

*Seejaoist, 155. 
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trospective law, or law impairing the obligation of contracts, shall be 
made, " and yet at a very early day it was construed to apply only to 
the impairment of contracts, and not prohibitory of the large class 
of législation affecting remédies, remitting penalties, etc. "In short," 
eays the suprême court, "so many are the past transactions upon 
which the public good requires posterior législation, that no govern- 
ment can préserve order, suppress wrong, and promote the public 
welfare without the power to make rétrospective laws. " Toivnsend v* 
Townsend, Peck, 1, 17; 1 Tenn. Code, (T. & S.) 79, and notes; 2 
Meigs, Dig. (2d Ed.) § 727, p. 886. 

Some statutes do not act retrospectively, "unless, for particular 
reasons, the new laws îndieate expressly that their provisions are to 
apply to the past; or unless, vnthout such indication, they must serve 
as a rule to past things;" as Domat expresses the exception to that 
maxim derived by us f rom the civil law, by which we indicate our 
hostility to rétrospective législation. Broom, Légal Max. (7th Ed.) 
3é; Gaïdar v. Bull, 3 Dali. 386; Poster v. Essex Bank, 16 Mass. 245, 
254, 273; Simmons v. Hanover, 23 Pick. 188; Dash v. Van Kleeck, 7 
Johns. 501; Pells v. SupWs, 65 N. Y. 300; Templeton v. Kraner, 
24 Ohio St. 654, 563. And the raie is that "where the enactment 
deals with procédure only, unless the contrary be expressed, the en- 
actment applies to ail actions, whether commenced before or after 
the passing of the act. " Broom, Légal Max. 35 ; Wright v. Haie, 6 
Hurl. & N. 227; Kimhray v. Draper, L. E. 3 Q, B. 160. 

This is only in accordanoe with the gênerai rule that ail remédiai 
législation shall be liber ally construed, and particularly should this 
be 80 where new remédies are given, and with référence to the be- 
stowal of jurisdiction on the courts. Strictly speaking, it may be 
that this statute is not an act relating only to procédure in the pur- 
view of the last above cited cases ; but it takes away from thèse de- 
fendants no right of action, or défense to this action on its merits, if 
indeed an objection to the jurisdiction can be called a défense at ail. 
The plea protests against the power of the court to act in the prem- 
ises; it says this suit should not be entertained hère because this 
court bas not been empowered to try it. But the very non-existence 
of the power to hear it may be the strongest reason why the législa- 
ture should détermine to confer it, and render this défense, if it may 
be called so, nugatory. Certainly nothing could be more appropriate 
than for congress to confer on its own courts power to hear oontro- 
versies arising out of its own laws as the constitution bas expressly 
authorized it to do; and I cannot see how any citizen can acquire a 
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%'ested right în any omission of congress to do thîs, nor why the rule 
ot construction sliould not be, by analogy to that abovô mentioned, to 
apply the act to pending cases, unless there be an express direction 
to the contrary, as la Good v. Martin, 95 U. S. 90, 98, where the 
question was whether a change in the law of évidence applied to 
pending cases. 

If the défendants had made a motion to dismiss, and thîs case had 
been by judgment dismissed before congress had passed the new act, 
or if the court had refused to dismiss for want of jurisdiction and 
rendered a judgment against the défendants which was void for want 
of jurisdiction, the case would hâve been différent; and this dis- 
tinction will be found running through the cases and is reasonable, 
because then the matter is ended by judgment, there is no pending 
suit on which to act, as it is past and gone from the court, and in 
one sensé there then vests a right in the défendant to the judgment ; 
it becomes a sort of property, and should not ordinarily be taken 
from him, and when there are appropriate restrictions on législative 
supremacy, as in many of the states, it cannot be. "Whether con- 
gress is so restricted may be doubtful ; but at ail events, in such a 
case, the rule of construction I am applying hère would not operate, 
and nothing less than a spécifie direction in the statute would au- 
tfaorize the courts to give it that rétrospective efféct. But the de- 
fendant allowed this case to remain hère without dismissing it until 
the want of power to try it was supplied, and when it was tried the 
objection was no longer tenable; for I think it will be found gener- 
ally that such questions as this are to be determined as the law exists 
at the time they are decided, and not at the time the action was in- 
stituted. Oliver v. Moore, 12 Heisk. 482; Laughlin v. Corn. 13 Bush, 
261; Huffv. Gook, 44 lowa, 639; State v. Union, 33 N. J. Law, 350. 
Why take that time as the one by which tO test the jurisdiction? 
Would it not be as reasonable to confine us to the moment of time 
when the cause of action accrued, or to any subséquent time before 
the new act is passed, and to say that congress can confer no juris- 
diction which shall act retrospectively on existing causes of action or 
controversies, but only on such as arise afterwards, as to say it can- 
not or bas not conferred jurisdiction over pending suits? The lau- 
guage of the act is that this court shall hâve jurisdiction over "ail 
suits;" but it clearly does not mean only those controversies which 
hâve already taken the form of "a suit," as the word is not used in that 
narrow sénse; but if strict and literal construction is alone to pre- 
vail, it might be applied only to pending "suits," while certainly such 
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a construction would not exclude them. 2 Abb. Dict. "Suit," 518; 
2 Bouv. Dict. "Suit." 

The argument that the suit was void in the beginning, is, I think, 
a misapprehenson of that term. It is an indefinite expression that 
has no fixed meaning, and what ia only voidable is often called void. 
2 Abb. Dict. "Void;" 2 Bouv. Dict. "Void." It is conclusively estab- 
lisbed by the case of Sampeyreacy. U. S. supra, that it was not void 
in the sensé of being incapable of confirmation or ratification ; and 
the only real question is whether it has been validated by tbe act of 
1875 enlarging our jurisdiction. Tbe issuance of the writ was not 
void, nor the filing of the déclaration, nor the service of process. 
They had, at least, vitality to présent the question of jurisdiction 
itself . Hence, the suit was not void ; nor does the fact that a judg- 
ment rendered against the défendants would bave been a void judg- 
ment aid the argument, beeause one in favor of the défendant that 
the court had no jurisdiction would hâve been valid. It cornes at 
last to the point that now, at this time, two citizens stand together 
in a court and propound their respective allégations of fact, and the 
question is, has that court the authority to décide between them ? 
It had not when they first came hère, but has now, and it seems rea- 
sonable that the inquiry as to the past is immaterial, if there be a 
présent authority to try the controversy. 

Innumerable cases might be cited on the gênerai subject of rétro- 
spective législation more or less pertinent to our présent inquiry, but 
it would be impossible to review or distinguish them within proper 
limits for this opinion, and 1 shall merely cite in a note some that 
may be useful to those who may be required to pursue the investiga- 
tion. I hâve not found a single case of binding authority directly in 
point, though many which strongly support this judgment in princi- 
ple if not précèdent, and some that seem strongly against it. I 
think, however, that careful attention will readily distinguish thèse 
last from this case. The case of State v. Doherty, 60 Me. 504, for 
example, which is strongest against the ruliug made hère, shows 
plainly that an indictment of a grand jury could not be supplied by 
subséquent législation. A criminal proceeding in a court without 
jurisdiction is not like a civil suit in a court without jurisdiction for 
obvions reasons. The interesting case of Fisher's Negroes v. Dabhs, 
6 Yerger, 118, illustrâtes the prevalence of the beneficent principle 
upon which I base this judgment,' and which I find pervading the 
authorities everywhere, namely, that statutes are, in the absence of 
directions to the contrary, rétrospective in their opération wherever 
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they are remédiai, as where they create new remédies for existing 
rights, remove penalties or forfeitures, extenuate or mitigate offenses, 
buppiy évidence, make that évidence which was not so before, abolish 
imprisonment for debt, enlarge exemption laws, enlarge the rights of 
persons under disability and the like, unless in doing this we violate 
some contract obligation or devest some vested right. And I cannot 
see why this principle should not apply to etatutes enlarging the 
jurisdiction of courts so as to embrace suits then pending and not 
ended. In the case last cited one statute was retrospectively con- 
Btrued in favor of a législative remedy for establishing the freedom 
of a slave, and the législature was not permitted by a subséquent act 
to forbid that rétroactive opération, and thereby jurisdiction over a 
pending suit was saved. 

It is proper that I should refer to a class of cases in the suprême 
court of the United States which hold that laws repealing those acts 
of congress which confer jurisdiction on our courts, operate on suits 
then pending to take away the jurisdiction, and I am unable to see 
why the same principle should not apply hère. Thèse cases show 
that congress has the power to legislate retroactively in such instances; 
that there are oither no vested rights to interfère with, or the interfér- 
ence is lawful ; and that, without spécial référence to pending suits, 
they are included in such législation. Again, the power to so legis- 
late is illustrated in the acts of congress, and cases under them, 
transferring pending suits in a territorial court to the state and féd- 
éral courts, respectively, when a new state is admitted. Railroad Co. 
V. Grant, 98 U. S. 398; South Carolina v. GailUard, 101 U. S. 4-33: 
Ex parte McGardle, 7 Wall. 514; Benner v. Porter, 9 How. 235; 
McNidty V. Batty, 10 How. 72. 

The act of 1875 pro\'ides especially that suits then pending in the 
state courts may be removed to this court under that jurisdiction, 
and it might seem that the omission to provide for pending suits in 
conferring the original jurisdiction was intentional. But the subject- 
matter is so différent, and the necessity for being more spécifie in 
regulating removals is so plain, that I cannot think this rule of con- 
struction should override that already diseussed, requiring a rétroact- 
ive effect, also, for the first section of the act. If this suit had been 
pending in the state court it could hâve been removed hère, and I see 
no reason for dismissing it because it is hère by original cognizance. 

The complaint that the défendants make is that if this suit should 
be now dismissed for want of jurisdiction, the bar of the statute of limit- 
Etions would attaeh, and no suit could be brought hère or elsewhere 
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to which that bar would not be a défense, and this is îhe "vested 
right" it is desired to secure. I doubt this, and am inclined to think 
the one-year's saving clause would give the plaintiff another year 
within which to bring this suit. Tenn. Code, § 2755. But wliether 
this be so or not, nothing is better settled in the cases examined than 
that a défendant has no vested right in the statute of limitations un- 
til the bar attaches, and it may be enlarged by compétent législation ; 
but certainly the défendant can bave no sueh vested right in other légis- 
lation pertaining to the exercise of judicial power, or any omission 
to legislate, as to favor that défense, It would seem, rather, if it 
were not for a préjudice against tax titles, and this tax title in partic- 
ular, a reason for retaiuing this jurisdiction, and perhaps the force 
of this argument would be admitted in any other case but one of tax 
title. But if the plaintiff, being in a court compétent to acquire the 
jurisdiction appropriate to his case, and so appropriate as this man- 
ifestly is, but without it for want of législative grant, should find that 
his title would fail in another court by lapse of time, he might well 
appeal for relief to the législature and ask it to either include him in 
the saving clause, or to confer the necessary jurisdiction on the court 
where already, by mistake, he fouûd bimself ; and I bave no doubt 
that in any but a tax-title casé the justice of this appeal woqld be 
acknowledged. On the whole, I am satisfied there was no error at 
the trial, and a new trial should be refused. 
Motion overruled. 

Consult, Wade, Betroactive Laws, §§ 5, 9, 10, 11, 158, 160, 164, 212. 218; 
Cooley, Const. Llm. 369; Sedg. St. & Const. Law, 188, 193, 198, 201; Potter's 
Dwarris, St. 162, note 9; 2 Kent, Comm. (12th Ed.) 455, and notes; Stewart v. 
Laird, 1 Cranoh, 299; The Qrapeshot, 7 Wall. 563; S. C. 9 Wall. Via ; Expresn 
Co. y. Kountze Bros. 8 Wall. 842; Drehman v. St^fle,S^Ya.\l. 595; Gut \. State, 
9 Wall. ^h\ Society v.Wheeler, 2 Gall. 104; Prince v. U. 8. 2 Gall. 204; Albeev. 
May, 2 Paine, 74; Manu/'g Co. v. Ins. Co. là. 501; 6ray, v. Monroe, 1 
McLean, 528; Wilbe^- v. Ingersoll, 2 McLean, 322; TJ. 8. v. Hughes, 8 Blatehf. 
29; Norris v. Crocker, 13 How. 429; Railway v. Twomhly, 100 U.S. 78; Bis. 
Co. V. Ritchie, 5 Wall. 541; Steam-ship Co. v. Joliffe, 2 Wall. 450; Ins. Co. v. 
Canter, 1 Pet. 512 ; ffirdner v. Stevens, 1 Heisk. 280 ; Collins v. Railroad Co. 9 
Heisk. 841; People v. Carnal, 6 N. Y. 463; Duhois v. Kingston, 20 Hun, 500; 
Carpenter v. Shimer, 24 Hun, 464 ; Caperton v. Martin, 4 W. Va. 138 ; Ricli v. 
Flanders, 39 N. H. 304 ; MoCahe v. Emerson, 6 Harris, (Pa.) 111 ; Underwood v. 
Lilly, 10 Serg. & K. 97; Hephurn v. Curtis, 7 Watts, 800; Schaeppe v. Com. 65 
Pa. St. 51 ; Lane v. Nelson, 79 Pa. St. 407 ; Ryan v. Jackson. 11 Tex. 400; Bowen 
v. Oallender, 6 Mass. 309 ; Stevens v. Stevens, 1 Metn. (Mass.) 279 ; McMillan v. 
Boyle, 6 lowa, 304 ; Railroad Co. v. County, 39 lowa, 124, 150 ; Tilton v. 
8wift, 40 lowa, 78 ; State v. Norwood, 12 Md. 195 ; Eoa v. Lefranc, 18 La. 
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Ann. 393 ; lîailroad Co. v. Woodword, 4 Cal. 162 ; Lunden v. Eaiïroad Co. Id. 
AS'à-yMann. v. McAtee, 37 Cal. 11; People v. Mortimer, 46 Cal. 114; Dent v. 
Holbrook, 54 Cal. 145; Henshall v; Schmidt, 50 Mo. 454; .E» parte Bethurum, 
66 Mo. 545; Lee v. Buohett, 49 Wis. 54; State v.Moore, 42 N. J. Law, 208; 
Zoioeree v. Newark, 38 N. J. Law, 151 ; Baldwin v. Newark, Id. 158; Belfast 
V. i'^oZg'er, 71 Me. 403; /Storpis v. ^mZZ, 48 Vt. 302; iee v. Cook, 1 Wy. ïer. 
413; <Sm«A v. 7aw ffî'idar, 26 Ark. h21;McDaniél\. Correll, 19 111. 22Q;Wall- 
poU V. £«fo«i, 18 Ind. 259; Brad/ord v. Barclay, 42 Ala. 375. 



The following is the manuscript opinion of Judge Hammond, order- 
ing a reargument in the case of Eaton v. Calhoun, referred to in the 
foregoing opinion, and in the note to the report of that case in 2 Flip- 
pin, 593 : 

Eaton v. Calhotjn. 
{Circuit Court, W. D. Tennessee. February 25, 1880.) 

1. Subjeot-Matter— Ejectment— JuRisDiCTioN — Direct Tax— Act Junb 7, 1862 

— Intehnai. RkVenue— liEV. St. i 629, Subseo. 4. 

Whether the circuit court of the United Btates can acquire jurisdiction of an 
action of ejectment between citizens of the same state under the act of Mardi 
.'î, 1833, (4 St. at Large, 632; Rev. St. j 629, subsec. 4,) where the land incon- 
troversy is claimed by the plaintifE through a sale under the act of congress of 
June 7, 1862, (12 St. at Large, 422,) for the sale of lands subject to the direct tax 
■within the insurrectionary districts of the United States, it being doubtful if 
such a suit is one arising under "any law providing internai revenue ; " or if, 
■when the plaintifl is a remote purchaser, and the controversy is not with a rev- 
enue officer, the suit can be said to be within that act of congress aa amended 
by the Revised Statutes, quœre.- 

2. Same— Pkactice — Jukisdiction on the Phoof. 

Where jurisdiction dépends on the subject-matter of the suit, the court may, 
if necessary, irrespective of the pleadings, retain the case until a trial of the 
facta before the jury or the court, and then, on the proof, détermine the ques- 
tion of jurisdiction. 

Ejectment. 

This is an action of ejectment for a lot of land claimed by the 
plaintiff under the direct-tax sales of lands within the insurrectionary 
districts of the United States, held under authority of the act of June 
7, 1862, (12 St. at Large, 432,) he holding a deed from the commis- 
sioner of internai revenue, approved by the secretary of the treasury 
in pursuance of an act of congress of June 8, 1872, (17 St. at Large, 
330.) 

The plaintiff and défendant are citizens of Tennessee, but the déc- 
laration avers "that the plaintiff claims title under the af oresaid acts 
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of congress of June 7, 1862, and June 8, 1872, and tliat pîaintiff's 
claim of title under the said acts of congress is the only question in 
controversy between the plaintiff and the défendant, and plaintiff 
avers that this is a case arising under the aforesaid acts of congress, 
and the acts amendatory thereof." To this déclaration there was a 
demurrer for want of jurisdiction, and subsequently a plea setting up 
the citizenship of the parties and denying the jurisdiction of the 
court. 

L. B. Eaton, for plaintiff. 

J. M. Gregory, for défendant. 

Hammond, J, The case of Peyton v. Bliss, 1 Woolw. 170, relied 
on by the plaintiff to support the jurisdiction, was one of removal from 
the stete court under the third section of the act of March 3, 1833, 
(4 St. at Large, 632,) and r.ot of original jurisdiction under the second 
section. Suits may sometimes be remored to, which cannot be orig- 
inally brought in, the fédéral court. Barney v. Globe Bank, 5 Blatchf . 
107. If the plaintiff hère had been in possession of the land, and been 
sued by the défendant in the state court, the case of Peyton v. Bliss, 
supra, would, perhaps, apply, tliough the question whether it was a 
proper case to remove under the act of 1833 does not seem to hâve 
been directly made, as it was contended that the act of 1833 had been 
repealed. It seems not to hâve been denied that if the act of 1833 
were in force, the case was properly removed, and it was held that 
it was in force as to the direct-tax act. The very next case, however, 
(Peay v. Schenck, 1 Woolw. 175,) by the same judge, was one of 
original jurisdiction, in which a cross-bill was filed by a défendant, 
who was a citizen of the same state as his co-defendant, against 
such co-defendant and the plaintiff, to litigate preeisely the same 
questions as in Peyton v. Bliss, supra, namely, the validity of sales 
under the direct-tax act, and it does not seem to hâve occurred to the 
court or counsel to support the jurisdiction under the second section 
of the act of 1833 as one arising under the revenue laws, and the 
jurisdiction was only retained because the cross-bill was ancillary 
to the original suit between citizens of différent states ; and this 
case is as much against the jurisdiction as the other is in favor of it, 

Whether the direct-tax law belonga to the System of excise taxes 
known as the "Internal-Eevenue Laws" or not, (and I do not think it 
does,) it certainly is a law providing internai revenue, and cornes 
within the very words of section 629 of the Kevised Btatutes, where 
the change of phraseology will be notieed ; and this section is the law 
which must govern us. The act of 1833, and subséquent acts affect* 
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ing it, are carried into the Eevision as sections 629, subsec. 4, 643, 
645, 646, 751, 752, 753, 934, 3176, 3465, 5446, 5537, and 5538, and 
it is by thèse provisions that we must détermine the questions now 
presented for judgment, and not by the act of 1833, which is the only 
statute cited by counsel. 

The différent kinds of revenue are stated in Warner v. Fowler, 4 
Blatchf. 311, where it is held that the postal laws were revenue laws 
under the act of 1833, and I hâve no doubt the ruling of Mr. Justice 
MiLLBB was correct, that the statute repealing the act of 1833 as to 
the internal-re venue laws, (Eev. St. § 3465,) does not apply to the 
direet-tax act. 

But the question remains whether this suit arises under "any law 
providing internai revenue," in the sensé in which that expression is 
used in the Eevised Statutes, § 629, subsec. 4, to confer iurisdic- 
tion. The plaintiff hère contends that he is -clainiing title under a 
deed made to him by the United States in pursuance of the act of 
June 8, 1872, (17 St, at Large 330,) the fourth section of which pro- 
vides that at the expiration of the time allowed by law for rédemp- 
tion, ail lands owned by the United States shall be sold at auction. 
The plaintiff purchased the lot in question at such a sale, and the 
proper officers of the government hâve made him a deed conveying 
the title of the United States, and this is an action of éjectaient to 
recover the land from one in possession, the averment of the décla- 
ration being that the défendant dénies the validity of the plaintiff's 
claim of title under the sale for taxes and under the aforesaid acts of 
congress. The demurrer admits this averment, Is it, then, a case 
arising under a revenue law? The gênerai intention of the acts 
seems to hâve been, manifestly, to proteet the revenue officers and 
agents against suits in the state courts. Philadelphia v. C'oUector, 
5 Wall. 720; HunthaU v. Collector, 9 Wall. 565; Van Zant v. Max- 
well, 2 Blatchf. 421; Benchly v. Gilbert, 8 Blatchf. 147. 

The language of section 629, subsec. 4, seems broad enough to 
cover any case, however remotely connected with the revenue laws; 
but section 643 seems to indicate the classes of cases thought to corne 
within the désignation of cases arising under the revenue laws. In 
treating of suits about property this section appears to contemplate 
property held by revenue officers or their agents under seizure, and 
does not seem to embrace suits arising after the property seized bas 
been sold and passed out of the control of revenue officers or agents. 
In such cases it woùld appear that the revenue laws had become func- 
tus officia, and the suit so brought would stand like any other where 
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property had been sold by judicial or other légal proceedings. Judge 
Miller says, in Carpenter v. Williams, 9 Wall. 785, that if every case 
where the title bas passed through the United States is to carry with 
it the right to corne into the fédéral courts, they would absorb juris- 
diction of ail the land suits. So hère, if, because a parcel of realty 
has been once sold for taxes by the United States ail questions there- 
after arising in actions of ejectment may be brought hère on the 
theory that the tax sale is a link in the ehain of title, the validity of 
which may be or is qnestioned, it would bring to this court almost 
every suit after a sale had once taten place. 

Hère the title is derived directly from the United States, which be- 
came the owner by the exécution of its revenue laws. The act of 
June 8, 1872, is an act for the sale of lands belonging to the United 
States, and it is under that act the plaintiff claims title, and not un- 
der any revenue officer as such. It is true, the commissioner of in- 
ternai revenue and the secretary of the treasury are, in one sensé, 
revenue officers; but, acting under this statute of 1872, they are 
merely agents of the government to sell lands. The direct-tax act 
was satisfied by the tax sale to the United States. After a purchase 
or forfeiture the ownership of the government stood like its owner- 
ship of other lands. Bankruptcy, patents, judicial sales, and many 
other subjects of fédéral power would furnish sources of title to prop- 
erty, and on the same principle, after property had passed by opéra- 
tion of a fédéral law, jurisdiction over it would continue in every case 
where the title was involved, if the act of congress were called in 
question. It may involve a fédéral question under the twenty-fifth 
section of the judiciary act, (Eev. St. § 709,) which may be re-ex- 
amined by the suprême court; but beeanse that question arises on 
the revenue laws does it give this court original jurisdiction? 

I bave, 80 far as T could, examined the cases arising under thèse 
laws, and bave found noue where private citizens, wholly diseon- 
nected with the exécution of the revenue laws, hâve litigated their 
private suits on the theory of this suit, exempt the case of Peyton v. 
Bliss, supra; they are alf actions against revenue ofiScers or their 
agents. Ex parte Smith, 94 U. S. 455, only décides that the déclara- 
tion did not aver jurisdiction. 

On this subject, an examination of the cases under this and other 
statutes, where the jurisdiction dépends upon subjeet-matter, will dis- 
close that the practice of the courts is to retain the case until a trial 
of the facts before the jury or by the court, and on the proof détermine 
the question of jurisdiction without référence to the merely gênerai 
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averment of the pleadings, if necessary to do so. Mayor v. Cooper, 
6 Wall. 247; Dennistouii y. Draper, 5 Blatchf. 336; Murray v. Pa- 
trie, Id. 343; Fiskc v. Railroad Co. là. 302; and many other cases. 

I do not doubt that the judicial power of the United States may be 
extended by congress to ail cases involving a fédéral question, even 
to the extent of giving their courts original jurisdiction. Buthereto- 
fore, and until the act of March 3, 1875, except in a few instances, 
such questions bave been left to a final appeal to the suprême court 
from the state courts. One of thèse exceptions embraces cases arising 
under the revenue laws; but I doubt if this is eueh a suit. 411 the 
authorities I hâve examined were actions directly or indirectly against 
ofiScers, or substantially against the United States, and concern the 
revenue. But the case at bar seems to me too remotely connected 
•with the revenue laws to be called a revenue case. It is simply a 
private suit about property once having passed through the process 
of sale under a revenue law, and the title may dépend on that law; 
but quœre whether it is thereby made a case arising under it. 

I am unable to reach a satisfaotory conclusion, particularly in 
view of the permanent appropriation to repay to purçhasers on évic- 
tion the taxes paid, which may continue thèse cases, in any view, 
under the protection of the statute. Rev. St. 3689. And, though 
my impressions are against the jurisdiction, I. shall direct a reargu- 
ment before a full bench, and withhold for the présent any iudg- 
ment. 



(March 5, 18&0.) 

Reargued before Baxtbe and Hammond, JJ., and taken under ad- 
visement. Jurisdiction now claimed under the act of March 3, 1875, 
(18 St. at Large, 470.) 



(April, 1880.) 

Opinion of Baxter, 0. J., sustaining jurisdiction under act of 
March 3, 1875, (18 St. at Large, 470,) reported. Eaton v. Calhoun, 
2 Flippin, 593. 



Vide Sprintjer v. U. S. 102 U. S. 586, where ît was declded that the taxes 
levied by the intemai-ievenue acts are not direct taxes under the constitu- 
tioii. 
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Baboooe and another v. Judd and another« 

{Oireuit Court, D. Conneetieut. Februaijr 8, 1883.) 

Patents fob Iiststentions — Substitution. 

The substitution of a new ingrédient in a combination of old ingrédient* u 
not an infringement. 
Babcock v. Judd, 1 Fbd. Réf. 408, foUoMTcd, 

Wm. Edgar Simonda, for plaintiffs. 

Chas. E. Mitchell, for défendants. 

Shipman, J. This bill in equity îs founded npon the alleged 
infringement by the défendants of Franklin Babcock's reissued pat- 
ent No. 9,301, dated July 20, 1880, for an improved window-spring 
catch. The original patent was dated September 29, 1868. A suit 
upon the original patent between the same parties for the same al- 
leged infringement was tried before mè, and was decided in Pebruary, 
1880. I held that the original patent was not infringed. Babcock v. 
Judd, 1 Fed. Eep. é08. Before a decree in conformity with the 
opinion was entered in that case the patent was surrendered and the 
présent reissue was obtained. The pending suit was thereupon dis- 
missed by reason of the surrendry of the patent. It is admitted 
that the first and second claims of the reissue are invalid under the 
récent décisions of the suprême court. It is said by the plaintifE 
that the third claim is simply a restatement, and not an enlargement, 
of the single claim of the original patent. The third claim is : 

" In combination, this exteriorly-tlireaded case, the boit provided with a 
locking shoulder and pressure pad, the spring and the stem supporting the 
spring, ail substantially as shown and described." 

Admitting that the plaintiffs' construction of this claim is correct, 
there is no infringement, for the reasons stated in the former case — 
Babcock v. Judd, supra. The new exhibits which the plaintiffs intro- 
duced in évidence in this case hâve no substautial value upon the 
point which is in controversy, 

Let the bill be dismissed. 
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Thh Hàbet." 

(Pistriet Court, B. D. Nea York. Jannaiy 15, 1888.) 

CoLi-isioH— Oanal-Boat AT End of Pieb— Pbofbllbb. 

Where a canal-boat, sound and strong, was lying at the end of a pier, and a 
propeller, in attempting to get into the àdjoining slip, broufht up against tlxe 
canal-boat and injured her, held, that if it was necessary for the propeller to 
corne up along-side and against the canal-boat, it was her duty to do so in an 
easy manner, and the propeller must be held liable for the damage resulting 
f rom the blow. 

In Admiralty. 

W. W. Ooodrich, for libelant. 

Seebe,Wïlccl3iéB:obbs,toi<AiBAih.aîA, 

Be^^edict, J. This action îs tp recovei; for injnriesto the oa- 
nal-boat T. 6. Gray, wbile lying at the end of pier 46 in the Nortb 
river, occasioned by a coUision between the oanal-boat and the pro- 
peller ïà.rry: At the time of the^ collision the propelleï Hairy, hav- 
ing a bai-ge laden/^ith graùi intow along^i^ide, was endeayQriug to 
get into the slip between pier 46 and pier 45. The libelant's boat 
lay moored at the end of the pier, hèr bow d'own stream and pro]*éct- 
iiig heyohd the 8idp,pf thé pier. T|ie tidè waô flopd. The method 
adopted by the propeller was. to corne head, to the tide off the eùd of 
pier 46, and'^then move into the slip. In àccompUsfaing this 
maneuver she brought up agàîhët the banal-boat, that was lying at the 
end of pier 4ff, causing the damage sued foi. 

The proofs show that the canal-boat was a sound boati able to 
•withstand aU oi'dinaty contact ^with otber vessels at the piers, and 
that she was moored in a prpper manner at a place where she- had 
the right tçbe. The proofs also show that the blow which she re- 
ceived from theHarry wafl a severe^one. If, as contended in behalf 
of the propeller, it was necèssary for thé propeller^ under the ciroum- 
stances, to corne up along-side and against the canal-boat, it was, 
neverthelese, the duty pf the rpropeller to do so in an easy manner, 
without dangerous force. This duty was noti discharged. The effect 
of the blow shPws that the blPw was sevete. I hâve no doubt that 
the injury to the libelant's boat resulted from a want of due caré on 
the part of the Harry. : ; j; . 

The case differs from the case of The Charles B, Stone, 9 Ben. 182, 
relied on by the claimant. In that case the iug sin^ply sagged M by 

♦Reported by R D. & Wyllys Benedicl 

V.15,tl0.2— 11 " 



the tide so easily that no danger resulted from the èontàot. Hère, a 
blow was given with force suffieieçtTtp bpeîik in the side of a strong boat. 
There mus| be a decree,for libelant, with an order of référence to 
ascertain the àmoùnt bf tiie dainaee dorie. 



(Distriet Court, S. D. New York. February 7, 1883.) 

1. CouJsroN— Sevkeal Vbssels — JoraDER in One Suit. 

Where several vessels are alleged to 139 1 in fajulliiip CAUsing a çollîsîcAi by 
whicl) the property of a third pBr8ûJ(t,if.iiijure!i^iii,i| Jibel by the latter to 
recp,yer bis damages, aJl the vésiaèls" m fault shouid .bp prdceeded against as 
dèifemdtfnii3-la awid'^Wuftîïffibiiéy* ôf * siiîts, and to étMhle the damages ta be 
j(^t}y' àprpDrfô6n«di E^mbng tâiose Ëfablft anscording to the law in admiralty. 

2. ^Baïii^^Yb^SBIj^ Bbouamt ,Wto. iàlWjÇ^i ?oSt^^ 

If in i^iïcb, a t^u^t the li,bel^|;t prpçM4s againat one TrçsBel only, it u compétent 

for tiedi^trïc'^ court tp.'award itsrartnër process in the canse, upon thepëti- 

' tibn%^Hè'Vésseîkied; fàffiié afiëét èf'theotheif vëSâel to answer for its shaté 

hiO^bfethffdkniièeï-;;'' .Cl: ..-..h'; -i.i;^ ';-: ■!■.:(; ;■• ■ ■ 

, , JJpder the reçai^^ 4,^Qisi9if8;Of ,th« suprême cou^t.the rigbt to an apportiônr 

"inènt of îhe Ramages Vetwééû tiiô Vessels Ikible to'thtrd parties, in a case of 

collision, is a «lifestiàûtial rightwhidh cannot beStiffèi'ed to dépend upon the 

;■ capricéi itîiomi8take,.or the B<jllU8iott;ofit£tft libelant in «uîng one vessel only. 

4. DiSTBJÇSv P0WRa^^PBAÇTIpP *I!rp PsOCBÇl^fB. , 

lîi cases not provided forby the suprême court rules in admiralty, it is com- 
pétent for the district coUrt to'fegïil'àte its own praictice, andtdallow remédies 
accbrdîng'^o thé ànaldigieS of admiralty procédure, 4U new exigencies arise, as 
t];iç court nJay deqmn^pgsaijfiioi' the due administration of justice, 
û. Same— Bringing in .T^rjp Partibb, ; , , 

Under the KngUsb judicature act of Î873 it is the constant practice, at the 
iistàncè'if the défendant, to'bring in third persbns as parties to be bound fey 
the jiidgment, where theyihave a éorfimon interest in the subject-matter of the 
litigatidn, or' ip the question; of lifibility.tq be determined. 
6. 8amb — Api^ication to Co^iLision Oabbs. 

Collision cases in admiralty présent an aggregate of features whîch make 
thein sui generis, 'and the dHiè àdmîniStratibn of juétice renders it essential and 
expédient in thià class of orfees that^the liability of ail persons or vessels 
involved should.be determined in a single action^ rather than in successive 
independent suits. 

Motion to Bring in Another Vessel as Défendant. 
Edward D: McCcprthy, for Mêlant. ■ 

Beown, J. The libel in this case was filed against the steam» 
tug Hudson to recover damages for an injury by a- collision to tha 
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libelant's bàrgèj whteÊ '"«raS-^ri ïaw of 'the JStèà&Utfg/E; A. Packéï. 
The latter tug'not Haviilgjfeéèfi j'oiHe^ iitt thé snit; aûd Mng^âlleged 
by the claimants of the Hudson to be chargeable with fanlt coiitrib- 
uting to thecoUisioti, the(fôlaîbiâ.Ats havè'filèd à pètitidn^raying that 
the E, A. Paèker inay beSirought îtf as a pairty ii) the èttftfoit.'in ôrdot 
that the damages may be appôrtiënèd bet*eetï <â« twbiugs^, ak ^ould 
hâve been dOne had ^ the B.' Ai P^ékér bèén ■ JôMëi àS à ' paîty "aiid 
adjudged in fàult. i, '; . , ,J i • 

The motioii is dppoôed by thé libélânt, not mtewly ôû the grotihd of 
lâchés, but upon the broadér'grotind that/ïif the daimàiïts bave any 
right to contribution it must be stotigh^ l^'théir own in^pérident ènit 
against the B. A. Packer after paymg the'libelantsj and thât the 
court cannot compel the libelàïits to stie parties- -whomthey dd not 
deéiiï in fault, nôf brlng in anéther vessel at *the instance 6f %e 
owners of the vesôël siièd alorie; 

The question 'iaVolved is ône^ of great ï)raetitSàl itnportaûCè sinoe 
the décision in the case of The Atlas, 93 U. S. 302. This court bas 
had fréquent occasion tô regret itso-wxi adjudications, irapôsiïig tlp'on 
one v«Bâel alone tMë whole biiMèil of the 'damage^ Where anothet Ves- 
Bel> not a party, appeared to beéqually.àiid sometimes more, infanlt.' 
If applications lîké this can be grairtedv then a speedy, cohTeïiient, 
and effectuai remedy will be prôvided, whereby the rule in àdràîi'alty 
in ôoUision cases which apportions thé damages between two vessela, 
which are both in fault, can be appli9d, and équity will be admin< 
istered in the' sensé of the adniiïalty lâW. If such applications can- 
not be granted, thén this rule of thé admirâlty is liableto bô defeatèd, 
or greatly émbarrassed in^its effectuai and pràctîoal application, either 
throngh mistake, collusion, or the arbitrary oapiîfie of'àny libelant 
who chooses to'ôliie one vessel only, and to irisist on reootering his 
whole damages from that vessel alone. For even if the latter, after 
being found liable, and after paying the whole loss, would hâve a lé- 
gal right to recover contribution by direct action against the other 
vessel through Subrogation to the libelant's lien, stili this remedy 
would in many cases become practically worthlesa throngh the intef- 
vèûing delay, the loss of the othèr vessel, the accumulation of stipe- 
rior intervening liens, or her absence from the jurisdiction ; while such' 
a remedy, if still âvailabie, would involve a trial by the court of the 
whole case de novo. If, therefore, in coUisioû caseà, two vessels lîa- 
ble to a third party haVè ih admii-alty any legaï'right of contribu- 
tion, inter sese, for thépàymentôf the damages, it ismanifestly mijfis' 
effectuai and more convenient to bring both vesselà into the cause at 
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the outset ; and if ihe libelant 4oea noi do that, to permit the vessel 
sued to, cause it to be doue, if it be compétent fox the court to afford 
that remedy. , , 

In thp English pra,ctiqe, tJie libelanjt in suoh cases reco vers of the 
vessel suecl alone onlyrbalf his damages. This ruie, Ërst established 
by Djr. I^tjshinqton in the case of The Milan, Lush. 401, bas been 
repeatedly foUowed since, and bas bf en lately (1878) affirmed in the 
court of appeal in the case of The City of Manchester, Jj. E. 6 Prob. 
Biv. 22 L l?he same rul^ was applied in this eountry inthe district 
and cirçpit (\puf ts, (27^«!; 4*^», 4 Ben. 27; 10 Blatchf. 459; The City, 
of .Hartford, l;|JBlatchf..290;);but on appeal tothe suprême court in 
the case; of The Atlat;; 9.3 Ù.. S. 302, where only one of two ves- 
sels liablewas , sued, the décision of tlie court below wasreversed, and 
a deoçee directed in jfavoj: of the libelant for his entire damages 
against the vessel sued, on the ground that eaçh yessel, as a wrong- 
doer, must be held li^ble to innocei;it third parties ira solido for the 
whole loss., ; » V i' : 

liais décision, howeveri ]ifa& not designed to affect, and does not affect 
in any- d^gree, the right pf the ownersof the several vessels liable to 
hâve among themsalve^ an apportionment of the dainages whenevei' 
ail the parties jire before /the court. The rule in ttie admiralty in 
cases pf negligwce, asis well known, is indirect opposition to the 
rule of the pommon làw. By thp latter, if the plaintiS be guilty of 
nçgligepce, be r^çovprs nothing; whilejn admiraity, the damages, 
whethex tp.the libelànt's vessel oif tp; the^olaimant's, or to the cargo 
of eitherj , aj e apjpprtipned e^ually b^tween the vessels in f ault. And 
whgre the innoeeni; owner of the cargo, or pf a tow in charge of one, 
vessel, suest ^nd recpvers against botb: vessels, the libelant cannot re- 
coyer a judgment in solido against. Ibpth for his whplp damage, with a 
right to levy ^s exécution in fuU against either alone, as at common 
law, but only a judgment for a moiety of the damages against each 
vessel, withan alternative right of recpurse against either for so much 
of the moiety adjudged to be paid by the other as he is unable to 
cpllect from the latter. . This principle, first sanctioned by the judg- 
ment. of the suprême court in the case of The Washington and 
the Oregory, 9 Wall. 513, 516, was afterwards, upon full délibéra- 
tion, reaffirmed in thp case ot The Alahama and the Gamecock, 92 U. 
S. 695, and has been repeatedly asserted in subséquent cases. The 
Virginia Ehrman, 97 U. 8. 317; The City of Hartford, 97 U. S. 329,, 
330; Th0. Atlas, supra; The Civilta,103 U. S. 699. 

In the case of TJie Alahama and the Gamecock, supra, the district, 
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court had renderéd a decree agaifast both VèSsela îét the whole dam- 
age in solido. The circuit court reversed tbis, and rendéred a decree 
against each for a moiety only. The suprême court reversed both, 
and directed a decree for à moiety against each vesseli with an alter» 
native provision to the effeôt abôve Btated. * 

No inore express affirmance «ould be madè'of the légal rigbt of the 
owners of the several vesselô liaible for the aame collision, to hâve an 
apportiontnent of the loss among themselves whenever both are be- 
fore the court, even as agaiiist a libelant without fault; for the 
court reversed the decrees belbw for no bther purpose than to givé 
effect to such an apportionment, bo far as it could possibly be done 
oonsiBtently with the libelant's right, as against both, to make sure 
of the reoOv'ery of hia whole loss. 

The samô principle was applied in this circuit tipoii an appeal 
heard by the ehief justice in the case of The Eleanora, 17 Blatchf . 88, 
where two libels were filed against the steam-ahip for a collision, — one 
by the owners of the sohooner Transit, the other by the owners of the 
cargo. The cases were submitted to the court on the same évidence. 
Both vessels were found to hâve been in fault, and the damages in 
the schooner's suit were apportionedi while the owner of the cargo 
had judgiûent for bis whole damages against thé Eleanora, which he 
had sued alone ; but in order to compel the sohooner to pay the onô- 
half of the damages in the latter suit, as she was "equitàbly bound 
to dôj" though she was not a party to thàt suit, the court decreëd 
that the Eleanora ehould, in the schooner's suit, be credited with the 
one-half of what in thè other suit ahè waô obliged to pajr for the loss 
of the cargo. The court say: 

" Haying ail parties before it, the court may do what it would hâve done if 
there had been bat one libel; that ia to say, dividè thé damages of the collis- 
ion throughout between the two colliding vesséis, * * « The fond be* 
longing to the Transit gro wing out of the collision Is in court, and no injustice 
is done by using ît to reimburpe the Eleanora for what she bas paid for the 
Transit on account of the matual fault of the two vessels," 

Thèse cases show how firmly established in this country^ by the 
highest authority, is the légal right in admiralty of the several vessela, 
liable for the same collision, to bave the entire loss and damages 
apportioned equally among them, so far aa auch an apportionment 
can be made without injury to the libelant, whenever the parties are 
before the court, or whenever there is any fund which the court can 
lay hold of and make tributary to such an apportionment. The right 
<3f contribution is thus affirmed, it seems to me, as a substantial légal 
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riglit, and.^ftauojbùt i%,çnjtitledfto aW apjproprif^t© ^nd expédient rem- 
édies. Ii^ .e;|ect), Wi^iis !t^«;libela];it jhas a maçritime lien upou each 
Yfssel in^c4i'4f îov. iiis whole damage, so thpiit both are liable jointly 
ajid seyer^l^ a^.principals, yçt, as.-between jkhemselves, the several 
vessels liable are virtually iûjthe situation of sureties for each other 
for the payment bj; eapb of one-half the damages; aùd each vessel, 
like pjiher suji^ties in equity, bas Buçh ,a, légal interest in the libelant's 
enforcemeptiof bis lien uppn the: other, thattlje court must by its 
decxee caj^efïilly protect tbia itefeerest lîflienever the parties are befqre 
it, and on fa.iluye to dp so its decree will be reversed. 

Erom tbispwell-settled récognition and enforcement of a rigbt of 
contribution as a sqb^tantial legajl right, wben the parties are before 
tbe court, it would seem to resuit neoessarlly that if only one veasel 
issued, wherQ %nother is e,qually liable, either an independent suit 
for contribution must be allowed to the latter, or else the other vessel 
must be brongbt into the original cause, if that oan be âone without 
any substantial injury to the libelant. It would be a gross andmaly 
to say that the court must, by its decree, reoognize and enforce a 
right of apportionment bet^een several vessels défendant, if they 
ail happen to be parties, but yet bas no power to bring in one of them 
il absent, or to afford a several remedy againstit. If ihe right of 
contribution depended wholly upon the libelant's happening to sue 
both vessels instead of one, instead of being a légal right it would be 
but a mère accident in the cause, dépendent solely upon the libelant's 
option. But leannot for a moment conceive either that the suprême 
court would guard and enforce with so much oare a right whiob de- 
pended upon accident merely, or that so important and valuablo an 
interest as the right of apportionment in collision cases, where the 
pecuniary intèrests involved are usually large, — often amounting to 
tens or even hundreds of thousands of dollars, — ^can be suffered to 
dépend upon the arbitrary choice of the libelant as to whether he 
will sue one or both veasels, or upon his mistake or misapprehension 
of the facts in supposirig only one vessel instead of both to bave been 
in faalt; andstill less, upon his possible collusion with one of the 
vessels liable to throw the whole burden upon the other. 

The due administration pf justice and the reasons for the rule 
of- apportionment forbid any such resuit. "The moiety rule," says 
Beadley, J., in delivering the opinion of the suprême court in the case 
of The Alahama, 92 U.,;S' 697, "bas been adopted for the better 
distribution of justice among mutual wrong-doers." Judge Nelson, 
in The Catharine, 17 How. 178, says "this rule is most just and 
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équitable^ às best télidlng toindûice èaire aH¥tigilartioe'm'iiaViga'tîài>J''' 
and Judge Dbûmmoitd addaï in the case oî The Suiidn, & MoLeaiij ^95, 
that under this ralô tttôijè \nU -bô "less effoirta'ûd lôsa tempta-tioriby 
corrupt and unfair nieàna to misrepïeBeût anddisliott the faotsl" 
The éame sensé ofjostide'andth&^MeéônSideïafionSofpolicywMéh 
led to the 'adoption of this' rule, «iid which carefully ènfôrce it 'wtoôii- 
ever the parties are présent, reqùire that if ail' thô iieoessiaÈifjr partîtes 
are not before tbè court, eit^r a separate sait for éontribiltionshould 
be allowed, orelsie 'that- tb'e absent pârtyshôtiMill Sûm'e "v^fey be 
brought iHto the Cause, ièd that tbis'-bettet 4iBtribdtîoH of juBtioe" 
may be effected. •' - j'!-' - - 

In iY^&us^&oî'TheÉnUtpi^ée'ànà't^^ 8 Wall. Jr. 58, 

"If, as between tHëtu^ and éhe'stèani-^bdàt, tbiéf lattër has be^ri pàrtially 6r 
entirely iik^tiMi, the Wners of the! EntOTprise may hâve tfeëlf remedy (ï ia., 
agalnst the Naipolèon) for the half or jtbe wholè «f thô damage» recovered by 
the libelants." , •-, j^ , ' 

It is objectëd "tbat at oommOQ law there is ilo oontribation among 
wrdng-doera." But not cnly'istbis-wholly* Inapplicable tO collision 
cases in admiralty, ' as we hafè' Been^ but'^the rtile is too broadly 
stated, and is sabject toiéiportant' qualifications even at'cèlïiïnon law. 

In ArnMvi Cliford,3 SuïnUi 238^ Stôry, J., stateS the rule dif- 
ferently. "Among tort-feasorSj" h& «ays, "Who are kdowingly such, 
there can be no^eontribution." This rule doubtless appiies topersons 
diïeotly participâiing in or authoriMbg aîiy "willful trôèpass, or any 
known wrongful aots, or acte obviously ôf an unlawful character, and 
to actions involving moral turpitude, oï incurring statutory penalties. 
Merryweaiher v. Nixon, 8 Term E. 186; Attorney Général v. WiUonî 1 
Craig& P. 1, 28 ; MiUer v. Fenton, 11 Paige, 18 ; Peck V. Ellig, 2 Johns. 
Gh. 131; And/rews y. Murray, 33 Bàrb. 854; Wehley. Ha/rland, 42 
How. (N. Y.) 399, 410. But in ^d<im«e)n v. e/am«, 4 Bing. 66, Best, 
0. J., says : "The rule is corifined to cases where theperson seeking re- 
dressmust be presomed to hâve knov?n that bewas doing an unlawful 
act;" and it seems to be the settled law that in caseS of quasi torts 
only, not involving any moral turpitude oï any personal fault, or 
where the acts are not obviously unlawful, or the parties are bot pre- 
sumed to bave known they were doing any wrong, or where their lia- 
bility is by iruplication of law merèly, then contribution or indem- 
nity will be enforced. Thorp v. Amos, 1 Sandf. Ch* 26, 34; Wooley 
V. Batte, 2 Car. & P^ 417; Adàmson v. Jarvis, i Bing. 66; Pearson 
V. Skelton, 1 Mees. à W. 604 ; Bett v. Gilbins, 2 Adol. & E. 517; ■ Potvèr 
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y. Hovejf, 19 W. Eep. 916. It is uanecessary to détermine hère to 
wbich of thèse clasees of cases olaims for contribution in a common 
law action,, growing ont of a coUisipn, should be held to belong; or 
■whether collision cases are materially distinguishable from both 
classes by reason of the fact tbat the acts of the two vessels for which 
they are held liable are not joint, but whoUy separate and independ- 
ent of eaoh other; each vessel being held liable solely on account of 
its own act pf négligence. But it raay be remarked that, considering 
the fact that gollisions are seldom the resuit of any willful wrong, 
the divergence betweeu the admiralty and the common law is not es- 
seutially so great as is sometimes supposed. 

It is urg^d that if the veasel sued alone bas any right of contribu- 
tion, she should be left to her own suit therefor against the other. 
vepsel or her owners, after payment of the libelant's damages. But 
the circumstamoes attending collision cases, the questions involved in 
them, and the matters afîecting tiie remédies available upon them, 
are so peeuliar that they constitute, as it seems to me, a class of 
cases suigenerU, and rôquire that, so far as possible, the détermina- 
tion of the question of the liability of the vessels concerned, and the 
relief to which either may be entitled, should be had in a single 
action, ai^d not by several-independent suits. 

In the firat place, thèse cases are whoUy différent from those in 
whieh the liability of prinoipals ojr sureties is acknowledged, or based 
on express cqntract. The question of the liability of both, or either, 
or whiçh one of them, is the principal question to be determined, and 
in ii^iost cases this can only be ascertained afte;i: a careful hearing at 
the trial of ail the witnesses from both vessels, as well as such addi- 
tional testimony as can be found. Thèse trials, from their intricate 
and conjplex nature, the character of the witnesses, and the circum- 
stances of doubt usually ftttending collisions, often in darkness, fog, 
or storm, are as a class among the most dif&cuit to détermine upon 
the faots. Though the witnesses from both are ail heard, yet if but 
one vessel is a party, the détermination reaohed after great labor 
would not be binding upon the other vessel in any subséquent suit 
against it. This would be the case whether sueh subséquent suit 
were braught by the libelant, who, if he fail of recovery, or of satis- 
faction in bis suit against the first vessel, (The Marshall, 12 Ped. 
Eep. 921,) might afterwards sue the other, in which he is again 
liable tp defeat, as in the case of The Enterprise and the Napoléon, 
3 Wall. Jr. 58, though having a perfeçt right of recovery against 
th,% one or the other, or whether it were brought by the first vessel 
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Bued, after being held in faùlt, to recover contribution from the other. 
If such separate Buits are allowed, the court might havô to décide 
the same question as to which vessel was in fault, in three independ- 
ent actions, and each timé tly the whole case de novo: first, in the 
libelant's suit against the vessel sued; next, if deféated in ihat, in 
bis suit against the other vessel;' ttnd if that were ibeld liablé, then, 
lastly, in a suit for contribution by the latter vessel againsi the first; 
and in the last suit the decisioù nàight be unavoidàibly the reverse of 
the first ; for in noneof thèse separate suits would the évidence taken 
in one be reeeivable in the^thef; r/te Enterprise, 3 Wall. Jr. 58, 64.' 

The court ought not to be liable, as a rule of praotice,;fo be called 
on to try and déterminé actions ôf thîs chàr«Ècter twice or thrice ùpon 
the facts, in as many indépendëût suits. The tôstimony of thé wit- 
nesses, moïeoverV whose lives are chiefly upon the séa; is oftën diffi- 
cult to be prôcu^edi Frotn their roving chalracter, after a short time 
ail trace of thètf^is of ten lostj. and a subséquent Bûlti for contribution 
involving thé triai 'df the^hôlé question^ôf Kability «fo kovo wôuld 
hâve little chance ofiustiéô'tlirough the probable lossof naateriai ef^- 
idénce on thé one si^de or'the bther. A vessèl, also, whîch is within- 
the jurisdiistion to^day and availablé to answer for her'liability, ma^ 
be gone to-morro^r and néver èefum; or, if she does retùm, may be 
80 burdened by later maritinie liens havrng priority, as to be no 
longer résponsible ; -while, if the liability of her owners in personàm 
should be looked to, the act of 1851, limiting liability tO the 
value of the vessel. itself, would often, after a short time, render this 
remedy whoUy unavailing for purposes of contribution, through her 
loss, or the accumulation of liens upon her having priority through 
her subséquent navigation; ' And even if the remedy against the 
other vessel, or her owners, for contribution, were still avàilable, and 
the same witnesses vrere still procurable, the liability to perversions 
of tho truth in any subséquent suit after the décision of the court had 
once been made known upon the facts of the case, would be so great, 
considering the witnesses in such cases ; thé difficulties of the trial 
would be so greatly increased through the varying testimony; and 
contrary judgments as to the same collision would sométimes be so 
unavoidable, thàt the restilt 6f the practice of admitting successive in- 
dependent suits concerning the same collision oould hardly faiï to 
discrédit the administration of justice. 

In thèse respects, collision cases 'in admirâlty ' iconstitaté, aë it 
seems to mejA^class of oaisés by themselves, and even if an indepenid-' - 
ent suit for contribution after payment would lie, still thè court oUghi- 



for the abpve reasons to.epcpurags^, if not absçlutply require, any 
sucji relief tp, be sougbt sp^as tob^ heard and decided with the orig- 
inal cause. , ; 

In common-law actions, doubtlesB, a plaintiff qannot ordinarily be 
compelled ;to sue a ppçson againatMa will; and m no relief ia given 
by a conoimom-law judgment betweeq joint défendants, and as a plain- 
tiff inay opUect, bis claijn in- f uU from either judgment deblor, Buob a 
iudgment wpuld be of ço benefit tô ^(ÇO-defeçdant, and the intro- 
duction of cQ^defendapt? wben tbp Jiability is several, bas, tberefore, 
never preva^d. Sawpr Ti («A»»*^»^*» ^ ■^tb. XIO; Webster y. 
Bond, 9 Urxu, 431. ^ ,; r < j 

.But in equity the ruie .bas been otjierwise ; and fcbat court has al- 
way^ bad and often e^ercised the right to cause ail necessary parties 
to be broughtir^to the cause, at tbie, instance of either paxiy, or of its 
owp motion. |p, equity, aplaintiffis not aliowed tp^nfpice even lé- 
gal rigbts tp;the préjudice, unnecessarily, of the^d^f^pdant. Wbere 
the plaintiff h^s two funda legalLy, applical)lf ;4o bis demand, the 
o.wneïr of one of themprocÉjpded a,gainst maycpinpel. a resort first to 
the otber fund for satisfaction, if, as between,;t^^;twp funds, the de- 
fendant bas ap, equity to haye;tti.e:,ptikier first appUed to the debt. 
The SciUorJPrince, l Ben; 461, 465; X Stpry, Eg. §§ 633, 638; In- 
5f»ite y. Mpr^aw,,4,0 N. Y. 178, 186, and caseSiÇited.; , . 

^,Jl)^Jg.eueral ripl^vas to partes in equity, ia that ail persona inter- 
&B,t^ in thesubjectrmatterof the c9fltrovfirsy,rbetF®^^whomthere is 
ap^ recpgnized riglit pf jCpntr^butipn, are pocess^ry parties. - Judge 
Story, in bis wprji on Equjty, Pleading^ riPpeatedlj/States tbia gênerai 
rule. jIm sectioa?, 16,2 hesaya:,,, . .;j lo : :■ 

"ThB sarne prinoiples apply to persans! who are afleeted by a comtnon charge 
or Iturdepï, for, ordinaf 4y, tbey tmist ajl be.maûe parties, not onjy for the pur- 
pose of. ascerta|nin^ and çontie^tipg the.rigbt or title to it, but.also for the 
purpose, ii it 'sbow^ be est^liiished. of a contribution towards its dlseharge 
ariièiïg'themselyes." ' ' 'J' "' •, 

^ J;i -section X3.^: he, saya i ., , .,-. ,;. .,, ■ 

\^\U the défendants actually béfore the sœirt may be Bubjected to undue in- 
cqnyenieiice, or, If) danger of loss or tq fuj^ure iit^s^on, or to a li^bility uijder 
the decreeTOOrft^ extenaive.ai^, direct t^aïf 1^. the absent, parties were before 
thécçurt^ that of'Itself wiU^ in manjr caSes.fiirnisii a su'fflcient ground to en- 
fotèe'thé rùleofmàicihg Ihe absent peràbns parties.'^ 

: T|ie language pf iibw QPieJàon ; ia peic^uliarly appUpable to, the class 
oficasés und^fiponsidwation.; Ijji, lihe ,<5a8el^p|> Çaldteell.j. Taggart, 4 
Pet. li?P„,20^,ïthe:generalTO}je;iiP.,lai4,,4'^wntbus: > 



«♦Howevei'numerons: tKè'persoi» interested în thesubjeot of a suifc^tltty 
muât ail be made parties plmnlifi^or defendapts, in ojr^ertiljfttift complète d&- 
crée may be made, it being the constant aim pf. a court ,pf .equity to do com- 
plète justice by embracing^ tj^e whole subject, deciding upon and settling the 
rights of ail persons interésted in the subject/' 

See, also, Story r, Livingstôh, 13 Pet. 359, 3t5. 

And the samé rule formerly applied in equity to joint and several 
contracta. Thè cbditor was required to "bring ail th« debtors before 
'the coiirt, prineipals as -ffell as suteties; foï no account taken would 
be binding upon an absent party, and consequently no complète de- 
eree could be made. BesidiSô, the debtors are entitled to the assist- 
ance of each other in taking the accoiints, and when one bas paid 
more than bis share of the debt, he la entitled to « contribution from 
him who bàB paid nothing, or less than hia share; and by making ail 
the debtors partieiB, the cirouity of another suit for contribution is 
thereby a\«oidéd." Pitman, Prin. & Sure.lSS; Btoryi Eq. PI. § 169; 
Willard, Eq. 108. This raie, dëclared by Lord Habbwkjee in Madox 
v.Jaaksan,8 Atk. 406, and reaffirmed. by. Lord ISiuoas in Cockbum 
V. Thompson, 16 Ves. 326, remaâned the praotice in chancery ùntil 
modified by a rule adopted in 1841^ (see 1 Craig & Pi. 877,) and by 
the suprême court in tb'ô^Baiîie language in 1845, as rule 61 in equity, 
allowing in thèse cases a seTeral action. Angertteîn t^Clarke^ 8 
Swànst. 147; Haywooâ v.Ovey, 6 M&àA, 78 y. Blandv.Winter, 1 
Sitïi. & S. 246 ; Galvert, Païtiesj 235. . : . i : 

The geneml raie in equity^ reqtïnrii^ the présence of ail parties in- 
terésted, was established * fol^ obnvenience in the àdàiinistration of 
justice, (CocftJttrrt V. Thompson, 16 Tes, 3Mi; Wiieir'V. Blackly, 1 
JohnS. Ch. 437j)iand the modiâaation of it in cases of joint and sev- 
eral contracts wàsadopteid,doubtléss,becati8e the rep.i;onB for it in 
thèse cases were notdeemed urgent, aiid becanse in Jsàcb cases the 
liability of the several obligors, piriâdipals or Sureties^ not beitig usu- 
ally in dispute, a separate «ait for oonti^utiori would not, ordinarily, 
be attended with any ispecial difficulties; The eiception, however, 
ptoves the genesal rule; and. in i31 other «kseÂ in equity the rule is 
that -where there is a càmmodoburdeu to ^which several ought in 
equity to éontribnte, ail who are within.tfae/jurisdietibn and solvent 
must be made parties, icat. the ehforcemënt of conitribution and to 
avoid oireuity ofaciion. Adams, Eq. 270,{and oases eited. 

The same consideratiohs of conveniencei^hioh ledtolibeeBtablisht- 
icnent of the gênerai rule fin! eijtdiy, aiiâto[ita modification in the case 
oi express bontracts-o^joiritand several liability, would seÈia tô me 
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to require this court in collision cases, fctithe several reasons auove 
gtated, to âdminister relief, so far as possible, in the same action, 
rather than'fô entertaîn sepàrate suits. 

In equitynew défendants might be iûtroduoed by the complainant 
by an amended or supplemental bill, while the ordinary course of a 
défendant at law seeking relief as'to the same subject-matter against 
other persons not défendants was by a cross-bill in equity, filed by 
himself against the plaintiff, mth the additional défendants desired. 
MitcheU\. Lenox, 2 Paige, 280; Livingston v. Gibbons, 4 Johns. Ch; 
94:-, Ensworth v. Lambert, Id. 605; McGowan v. Yorks, 6 Johns. Ch. 
i6Q; Webster. V. Bmd, 9 B.mi,é37, HO, 

A crôss-libel, filed^ by the ownersof the vessel sued against the 
original îlibélantift -personam, and tjje ôther vessel in rem,, would be 
analogous tp'such a.crossrbîU in equity.. But this would: inyolve an 
impropeif ijoinder of parties, undér rule 15 of the suprême court; xm, 
if Suçh a cffiQispflibel wêM permissihlej do I peïceive in it ,any adyan- 
tage over a, direct introdifctiôn of/thfe ptfaer vegsel into the cause on 
the petitioii of the one sued, to whieh there is no rule opposed; and 
if there werei two such 'Suits by crosa-libel they woujd be hçard 
tôgether aiid practically cDnsolidfcted. 

It is qûëstîonabl^ v?hether this court coold properly compel the 
libelant,. through a Btay of proceedings, to add another vessel as de- 
f endanèj icondidering the decree iilt the eaee of The A tlas ; $ince, in that 
case, the district court gave tbe Hbelant time to, bring in.;the other 
vesBèï, and orily aftea? hefhad dteolafflied tp.dô so gaveiudgment for balf 
the damages; (é Beiji.!38 ;) >yet, notwitbstanding thisfact, the.^preme 
ïcourthélfl tbe Kbèlànbentitted to reçover his -whole damage .as a<bove 
-statedi it is ipoBsible ùo tulingMwas intended in référence to tbe 
;power to stftyiçrooeedingaantil thfe lib^laiit should bring in theother 
vessel; StiUr.ihére: are ûbfjéetàeija to anysuch order against the libel- 
-*nt. Hei iftjrequïxed' ta ïarifyr :hi8iib,ôlv<^iid iti would be improper to 
order him .toiafaiend iti at.fâjeinstaiicèiof the défendant, by a st^te- 
ment of' faefa whioh hô does' notibèlieiRe, apd Aie trnth of whicb, as 
in the presetit«as^ h&d'cnies,; iMoiéoteri as' the; introduction oltjihe 
additional -party is foiî/ihe beriefiîfcfoftthefidefendantjvcissel, it should 
àe at the.'kouble ànd i^xpénseï o£ thei latfer for costs^ and damages, 
i«inêu!pon>her' stipulations toithe libelaiit an& toiiihe other 'vessel. 

The propeif remedy/whiçhV aa it ^eems Mme, itJis entirely compétent 
to the cooriiitofaiSordiiftiîO'iBsuè process in the orfginftl action for the 
«rre stiof fthe dtheir vesseli lipcW )the pftiition. bf the owners of the vessel 
®ueà, settingiforth, with thié 6ameparticularity as would be require d 
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in the original libel/tte focts showing'the n«gligerice ofthe other 
vessel in causing the collision by which the llbelant had sustàined the 
damage claimed in the libelT Such à pétition would be, in efféct, a 
Bupplementai libëî, though filed by the olalmants; and the claimants 
of the other vessel arrested would be required to make answer theteto 
as respects the damages alleged in the libel, and the cause -woùld then 
proceed to à hearing, and a proper decree be niiade as respects ail par- 
ties. In' such càseà there would be no question of the jurisdiotion of 
the court as respects the othèr teaeel, siuce that would exist by rea- 
son of the maritime lien of thé libelant upon her^ as set foirtb in the 
pétition, and of the pendeiiôy of the cause clàiining the trhole dam- 
ages agàinst the vessel sued àlone. The legial intefest of thè làtter, 
in having the libelant's lieu tipon the other vessel for the feàme daria- 
àges enforced for hèr otra protéc'tion and partialiiidëmiiîty in the 
pénding suit, Isa' 'sûfficientreàsonwhy the court should issue itSpro- 
céss^to ënforCe'Hbal lienV THê question is one of pràctice-rtièrély. In 
àïl substantial respects this would' tîOiifôfm to the Ordinâ^ course of 
the admiralty, ajadv^oùlddiÉef'otilyiii awai-ding furthèlf pi^oc'éss upoh 
the petitibii of a BëfehdaJnt' ihstcâd of a libélànt. ' Théreis nb ques- 
^tiôû that the court would grant'furtherproces's' for the J)tiîpo^e df 
feinging iii the other vessel àf 'the instance df the libelant, tipori an 
anaendineht bf his' lifcèl, shbwing ihefanlt of the second veè8el7 and 
tlière 18 no rèa^oà, in the nâtiiire'bt thîngs, Vhy it is not'e^ually'cbiti- 
^étçnt tb the cotiiit, upbn t&è'pëtîtîôii of thè^defendkni,' sétting forth 
simiiar addftiokal fa'ets, to isàué siïnilar'^i'béêss,' whéii th'e d^fendaùt 
bas a reéo'^tiizôd légal right and a legkï îÔ'^eïèst tb' te' ptotected'. In 
à pôndin^ cause thé J)artieB stàhd eqiiàl befo^è thé court ;"éach should 
;Havè as iàûch rigïît as thé bthéir'tb iiîyolie àrf^ additionàl'ptpcess 
which may be i^eqùisite ând' eipediettt fbr'the due administirâtibn' bf 
justice in, the cause, or for the prbteàt'ion of the rights of ëither. 

riind'n^ttiirijgiîi the opinion of the suprême' èoHrt îiiMthe case of 
rfte i4fïàs unjaiôriabib tb this applièatibn. ' ôii'iffie'cbntiaty, from 
dne p^s;^li^' in te'(pi opinion it yfoxAâ sëbri'that applicatibhs; bf thié 
iiind wWe intiçijpated as; tbe liogical' résnlt'iif tliati'décikidn,' an4 ol 
^the oth^r aàjiid'iéktions pî thé' sïtprfeiûe cfourt thëée'irètèriféd'ïô. Ai 
paeè ^ 317:^3 ' tJJ 8.J QîifFoiiD- iJ^; (êjà : ^ "Nbr '^ It a^^iiestibii'ih^tHîs 
eas^' 'w,hét)tier thé pairty '^rired iiià>^ hivé" probe^à' to' cblïibér thé othei 
wf ôngidcfe^s tb j^ppëar àttd iespoid^ïb thé âlleged wrongfùl %iÂV' ii'ôm 
whic,B it maj'be îhfemcï tliît tîië intrpfeëtîbn bf tliè ôthëï'veëè'el.bk the 
pétition qÎ tbé'bne sued,' ■«^fts thé 'éotirse of procédure yhîch nàturally 
occurred 'to tiie liiind of fbâit âble and expeîieàcodadiniKiltj^ jtdge. 
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Modem pE^tice ia,o^l{^r courts .furnishea:ingtarices of analogous 
procedtir^j in ù^tjffl^ucingpneTf.clefeij^aiits at the instance of the de- 
fendant ,?iuedj AU /?p^?t l®Sislp,J,iYé reifprmsiin.the praetice of the 
courts.are ,t9\yards «ijnp]ijçi|ty' and direptness in the, modes of relief; 
and.iji^is h^3 always been the spefjial aini of courts pf admirai ty. 

Under the Ne-w; York Code o| Procédure, although a défendant can- 
npt fordinarily, ,bring in ^pother -d^fei^dant inorder to obtain relief 
against him in, a cpininon-la^ cau9e,ibecause a ,I^gal action cannot, 
for tkat purpose, be turnedinto ap équitable one, (Sawyerv. Charniers, 
11 Abbi+J^J^O,; Wehster y. Bond, 9 Hun, 437;) it is différent in équi- 
table actions; and eyen at law, when an interpleader is desired, and 
where a 8epar^|,e biU in chancery must formerly bavé been filed by 
the defeixdapt for that purpçse, the same reMef is now obtained by 
orderof;th^j(30urt upon the motion oj; pétition of the défendant sued, 
and th^ jEurtbfiï prçoess çf.jthe court is issued at the defendant's in- 
stance, an^.iihe third party ihereby bjÇonght in as a défendant. Code, 
§ 820. , That praetice existeA aJep onder earlier Eng^ish statutes ; and 
now, undpr thieEnglifhjndicajtureact qf 18T3,it is provided generally 
(sectipn 2i,,Bu]^d. 3) that hei; cpurts, "and every jtidge thereof, sball 
haye pçxwer. tp gran^ to any def^ndapt, in respect to any équitable 
estate or ^fght, pr.pther matter of.equity,, * * * , ail sucb relief 
relating tp or cpnnected iwiththe origin^,! 8ubject;of the cause or mat- 
.ter, and in lik^ ina,nner claimed against any other person, whether 
alreadyjfVparty totlje; <s;a.me, cause or n,pt,who shall bave been duly 
served w|th,inqfice ip .jwritfng of such çlaiin, pqrnuant to any rule of 
court^.aa might.propfî^^ahaTe been granted aga,in8| such person if he 
had h^en ruade a défendait to a, pause duly instituted by the same 
, defençiapt fpt the like purpps^,: aiid eyery person served with any such 
notice flball thenc^forth be deeiuedji party to such cause or matter," 
etc. 7 Jacob'sFisher^ Dig. ,3,0619/ 

Under; tl^i? act orders and rules bave bcenfr^med under which, 
.fhough they are.not as broad as lihe act authori^es, it. is the constant 
.practice to introduca third persoixs into a cause by^ notice and order, 
at ithe instance, of.j^edefend^nlj sued; so. that ail persons liable for 
the sçLin^ inatte:^,..!© whole pr ip p^rt^ may be hpi^pd by the judgment 
jorft.Ê^pgle acMon, and. that thpre inay npt be ,independent trials of 
tbe,Ba(inerinat.ter, and pospibjy çopflicting jpdgi^ents. "The inten- 
,tipnj" saysBBETT, I^, J,, in !^^«r v. Hfdne^ord Oa$ Ço. L. E. 3 
Jlxch, Piy., 14^» ,151, is "tp^spitle in one htigation ail questions aris- 
jng put of the pi;ihiÇ!,<?t-W»ttei" p^f^^the.dispntef" lu Benépke v. Frost, 
L. E»,l Qt[Bî-,fPiy- 41?^Ji31> ?^^«. J», sçiys : *'Undoubtedly one of 



the 4ûeBtioii8 ia 'îdèÉitîeÀl é;8.1ïeWèèn'th& plamtlff and deïëndftnis, 
and as bet-w'ee&tha défendants aùd''MëSsï8: Th'ëw;' ttiat is pieoisely 
the case in which tliird palrties are tô bis 'éitëd so tliat-th^ aitty be 
bonnd by the de^ëion itt thô^ actidri;"ràlid'-Btk,ckBtJÉNi= J^ àddôr 
"The object of the âct was not Wly to prWènt th^e flanië'''qiieëtion 
being iitigated twicé, bût tO obviàte tbè BCiandal -which sometàûes. 
arosë by the same question being diffèi'eii<ây decided by diffërent 
jûries." In Ex parte Smith, L. K. 2 Oh. Div. 61, 54, Mteiiinâô, Iji 
J., says: "There would be rîsk of the question 'being decided in 
différent ways in the twd procéedings (if the other party were not 
^rought in) whioh would -produ<ïe great injuétiee;" ; 

A case in the «dïnijalty -division • is reported îa 37 Law 'T. Rep. 
605, in the case^of Thu Scùrpendon. Sée, also, WiliBôn's Judieat. Act, 
234 to 251, Ord. 16, rûle<l'3-i^22, Ordvl9j B&wèrs 'j^HarÛ^yi 1 Qi 
B. Div. 652; Dmj' v.i SîboTiiCT'; '4 Ch. Div. éJïQySwwmeay.'Dunèan, 
1 Q. B. Div, 644,'649riPd(îwtefc '^. Scott, 2 Gh. Div. 736, 742; 
B<frnhy v. Gafàtodlf 8 Q.' B.î Di"r. 3^9}^ Siàmeidxr V. Èatt; Ô Q. B. 
Div, 701; PiMer'%, 2ïî*e**t», 21 Oh. Div. liSS. In ^orwélli. Lcrti'- 
don %)fnnïbus Coi S ElicH. DiV. 368;^ ■wheie' the ■ defeîidànt'wàé sued' 
at common law fer ««gligjeûéfei'iiii Ms!irigi«n bmnibùfl, fi thîrd* pàiiy 
alleged to be iAiô liabié f ' ^ka ' soiïght Whé itotrôduced as a - dè^ 
fendant undeT/^hie 'praotiôéfï'' A' majdràty'iofiihettonrt Gn'.appéSl! 
disallôwed it, l)ttt 'dtï tb4 grotind -ttialt if tâe'4hii^ party w^e $ôàad 
liable along with thfe defendattt, thkt'%oiTlld diêf-thé défetodâàit àb 
good," becauBô »àt cômmoh laîi^ thené" *t*as -no oonteibtltîon -bôtween 
them. This, as- we' bave seett, haâ no applicatioii 4ji Hdmiralty. In 
the case of Homhy v.OmdtcéU, sUpm; Lbiîd Justioei Gôïton* ^ys, (p'. 
388 :) "The GOifibinèd'ëffect of thëriô rulee and^OjtdôïS'iB that a? thiiid 
païty, wh'en joîilédfas ëùch, bëoomés îl party 1lo thé^èause, with âÛ the^ 
liabilities of apaWy." • i '^ ■ ■• -•■!'- s- :-l i ' ,', • ii. ...i,;, •■ :■ r 

As I haive skid abovej'thefô'raiin whicfc'relieï in thèse cases ôhonld 
be aff orded m à question of practice métety * ' ^ iPowers' as kffpki as 
législation' cftni^ivè are -conlèWeàby lâw on thedisitict court iti 
cases of adiairalty ând mâritiMle jnriBdiotion' àB'to the''"fotms and 
modes of procôeding," and 'Ssachwâlferatioûiiori'ftddîtiôM tberèto as 
the said courts shall in their discrétion deem expédient," abd-"tO* 
ifegulate the prafftice as ^éhall bb fit landllièéessaTy fo^tha adiVanée- 
mcaitof justice," îsubjectoaï^ to itijyeiislang'plfovisîofls bfilfcTii?' 6i* the 
rdes estabiished bythènmpfemeièôuirifj ' -EêVi^Stt;'i§|:9 
at Large, 276; Aot 179^, c'/mi'p'2tyMyMS'r A««yi79»,UÉ. 22, §7';' 
Steam Stone Cutter v. Jones, 13 Fed. Rep. 568, 677-581. The words 
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"modes of proceeding" îq thèse aots, says Mabbhali,, C. J., in Way- 
man v. Southard, 10 Wheat. 82, "embraoe the whole progresa of the 
suit, and every transaction in it." The admiralty rules adopted by 
the suprême court do not provide for the case hère presented; and 
by rule 46 the ,pre,-existing powers of the court in such cases are ex- 
pressly reoognized and aflSrmed to regulate its practice in admiralty 
"in such maftner as it shall deem most expédient for the du© adminis- 
tration of justice.", The ZenoUa, lAhh. Adm. 48, 52^55; U. S. v. 
Stevenson, lAbb. (,U. S.) 495-501; LouisioMa y. Niekerson, 2 Low. 310, 
S14. See, also, per BBAOLiiy, J*, ia. I^^ynolds v, Vanderbilt, 5 Moïrj 
Trans. 48, 59, 60; The Moitié A. 12 Fîçd. Eep, 331, 336, Sëe, also, 
'itoomvaH, etc., :7. Navigation Co. h. E. r7 App- Cas. 795,' 806, 820. 

Holding, therefore, as I feel bound to do, under the décisions of 
the suprême court, that iq (thia elass pf cases a vessel sued alone ia 
3ntitled to contributipn.or an! apportionment of damages as a sub-i 
stantial right ais agaigst, another vessel çqualiy liable, and to some 
mode of relief by which that ïight ^ay be made available and effect- 
ive,.! think relief by furtber process against the other veseel upon 
the pétition of the pn@,8ued, a& aboyé. stated, is at once the mos^ ex- 
pédient, the most direct, and theniost effectuai, while it does not 
interfère with any subatantial rights of the libelant, nor itnpose upon 
him any additional burdens,:embarrassments, or obligations on the 
trial (Of the cause. If the libelant maybe subjected to the additional 
liability ôf aîi appeai by two- défendants instead of one, this consid- 
ération is,it aeems to me, «pite overborne by the far more urgent 
considérations which require the rights of the parties, in this olasa of 
cases, to be heardjaad àdjudicated in the same cause in acoordance 
with the gênerai rule in equity and the practice approved by modem 
législation. The libelant's right is not a right by any express con- 
tract, and it should be administered with due regard to the rights of 
others; and this requires, in the .peculiar and exceptional class of 
cases under considération, that any other yessej liable for the same 
damages shonld be brought into the cause, if application therefor be 
made. Such application, to avoid embarrassment to the libelant, 
should, ordinarily> be made before answering, unless the delay be 
excused,; ' ■ 

In the présent case, as,, thôi question is new, the application will 
not be denied on the ground of lâches; but spécial terms will be im- 
posed, which may be sqggested by the libelant on the settlement, on 
notice, of an order in çonforûiity with this décision. 
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BtJENS ». MULTNOMAH E. Co. 
(Circuit OouH,D. Oregon. February 23, 1683.) 

1. COUNTT BOAK— JtTBIBDICTION TO EsTABLIBH. 

The coutity court has no jurisdictioii of an application to establisli a county 
road, except Jupon the pétition of 12 houselioldeTs of the vicinage, and no- 
tice to ttie personsiconcerned, as prescribed in sections 2 and 3 of the road law. 
Oregon Laws, 72] . , 

a. SaME— OEDÉB ESTABLISHING. ' ' 

An order establishing a county rôâd must dîfeot the survey thereof to be re- 
• corded ; and whera the^oideri provided thàt the siwyey Sfaould be recçrded when 
the petitioner? gave; a ,bond |o jOpen a portion pf the proposed road, which was 
never done, and the record never jnade, tlie r6à(i waa not established. 
8. Legîslatube— PoWÈit OF, TÔ Léq'alize Aots <h botJNTT Court. ' 

The législature may legâli46,the act of a coaiity Court in establishing a road 
without a légal' pétition, but not withoqt, notice t0 the persons concerned. 

4. TxKiiîff Priva/tb PBOpanTy fob Public UsBSi . , 

The législature fceing prohibited (Or. Const. art. 1, § 18) fromtaking private 
property for publié use ■Without jiist'compens>'atron therefor, it is neoessarily 
implied frhereby thftt the bwaér of tha praperty so talc«n shall hâve aotioè of 
the proceeding for appropriation, and an opportunity to be heard (hereon. 

5. FpuRTBBNTH Amhndmsnt-— Due PaocEss of Law. ■ 

Under the foupteénth amendaient a'state cannot appropriate private prop- 
erty for'any ptirpose without due process of lâw, whifcï includes notice of the 
proceeding and a prescrilxed ;opportunity to.be heard upon the question in- 
volved. 

6. Gbani of thk Ose dp a Stekbt to a Raii,wat Çoii^athy, 

A grant by a county court, under section 26 of the corporation act, (Or Laws, 
S30, ) of the use of a street to a railwây corporation for the purpose of construct- 
ing and operating a railway thereou, is a grant of a franchise, and the order or 
agreement mailing the same must be construed most strongly against the cor- 
poration and in favor of the public, so that nothing shall pass thereby but 
what clearly appears to hâve been intended. • 

7. Same— Case is Judgmbnt. 

Where the agreement authorized a corporation proposing to construct a 
railway from Albina to Vancouver, to lay its track through the former place 
upon certain streets therein, " beginning at the ferry landing at the foot of 
Mitchel Street," and it appearing that said ferry landing and Mitchel stieet 
were diflerent and not contiguous places, hdd, that the ambiguity must be 
resolved against the corporation, and the agreement construed as if it rcad, 
simply, " at the foot of Mitchel street." 

8. Appropriation of Street ob Highwat bt Railwat, 

A railway corporation cannot be authorized under section 26 of the cor- 
poration act aforesaid to appropriate a public street or road to its use, unless 
such road or street has been legally established accordinjt to some mode 
prescribed by statute. 

Suit for an Injunction. 

George H. Williams, H, Todd Bint/ham,- aaà E. W. Bingham, for 
plainliff. : . 

v.l5,no.3 — 12 



C. B. Bellinger, for défendant generally; and Joseph N. Dolph, as 
to the right of the coan^ycoutt to appropfîaté'6, public road or street 
for the use of a railv?*y without oompensa,tion to the owners of the 
adjacent property. 

Deady, J. The plaintiff bringa thîs suit to restrain ihe défendant 
from obstraoting the way to and from the east aide of the Wallamet 
river, at the southern end ôf river block 19, in the toWn of Albina, and 
just north of East Portland. On filing the bill, on January 8, 1883, 
an order waa made that the défendant show cause why a prpvisional 
injunction should nO't issue, and that the défendant be reatrained in 
the meàn time, as pràyed iû the bill. The application fôr a provis- 
ional injunction was heard on the bill and answer, ànd sundry affi- 
davits and exhibits. From thèse it appears that the plaintiff is a 
British subject, and the' défendant a corporation organized under the 
lawa of Oregon since May 11, 1882, for the purpose, "in part," of con- 
structing and opérating a strçet railway from or néar East Portland 
or Albina to the Colùmbia river, opposite the town of Vancouver, 
Washington territory. , , .' 

On May 28, 1873, George H. Williama, W. W. TUge, and Edwin 
Eussell were the owiiers asitenapts in oommon of the tract of land 
on the easi side of the river,' inçiuding the premiaes nov? claimed by 
the plaintiff, upon whioh they then laid out the town of Albina, and 
duly platted and récdi-déd'the same— the said Eussell being then the 
owner of an undivide,d,pne-half of said land. 

A Street called Eiver street, being 60 feet wide and running from 
thô ndrthern Hmit of East ]?ortlâhd, noïtherly, aibng and parallel with 
the river and about 180 feet distant therefrom, was, duly designated 
on said plat; and the land between said street aitd the ri.ver, below 
the forry landing, waa divided tfaôreon into blooks called "Eiver 
Blocks"— -thé'most southerly one being designàted and îiumbered as 
''Blocl^ 19." But tbat,.pQr,tion pf tHe tract lying to the southward of 
block 19, and to the westward of Eiver street, containing about one 
and a half acres, w*3 not laid off into lots or blocks. 

A street called Mitchel street was also designàted upon said plat 
as commencing at and, j:jinriing easterly from Eiiver street — its width 
being 60 feôtvand the eenter line thereof about 80 feet distant tothe 
northward from the southte'rly aide of block 19. 

On August 4, 1875, a strip of land about 60 feet in width and ad- 
joining block 19 on the southward, and extenàing from tàe wftter line 
easterly to Eiveir stteét,. ^was used by the pùbliCjWith the consent of 
the proprietors, as a way to and from the ferry which plied between 
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Albina àùd North Poïtlaad,; and on that dayiîd^in Kussell and others, 
but who or how many othérs does not appbar, petitioned the oounty 
court of Multnomah county "to opeu a county road leadingfrom the 
ferry landing in the town-site of Albina" in a north-westerly (Mrection 
along the line.of tHè new gratded road-to the Vancouver road; thence 
northerly along thesaid Vanicouver road i(t th« noirth line of section 
37, of township 1 N.*, of range 1 B-. ;:" ihei^oe by course and distance 
along and through said section 2Tànd sections 23. and 24 of the same 
^iownship ; and "thence northerly and easterly,foll6wing, whéreverprac- 
ticable, what ia koalown as the Payne road, toifhe Slough road;" where- 
upbn the county courtmade an order appointing vieweiis and a sur- 
veyor "toview and survey said propoaed road;" 

On Septembe:^ 4, 1875, said view^rs' filed their report, together with 
the notes of the suivey, reciting therein that ihèy had been appointed 
''to view and looate a proposed bounty ioad^ beginning at the ferry 
landing in Albina and running northerly and easterly to the Slough 
road, near the résidence of Benjaimin Sunderlaind,'' aad reeommended 
"that thë prâyers of the petitioriers be granted, on condition that they 
shall open thaï portion of the line'between the middle of sections 3S 
a.nd 24" afore,saïd"at their ownexpetise." 

: On Septethbéï 13th the cojinty court madè aniorder adopting eaid 
report, and dectoring'" that the" pr(>posed road be and the same: is 
herebydeclaredto.be a coubty rbad, according to the survey notes 
thereof on file in this court, upon the condition that the petitioners 
for the same shall file in this court a bond, to be approved by the 
court,. in the Bum of $500; said bond conditioned that said petition- 
ers wUl ôpeu that portion of said road lying between the middle of 
sections 33 and 24, township IN., range 1 B., at their ownexpenae; 
and that, upon thé petitioners cotnplyihgTrith' the foregioîtig condition 
said notes of éurvey be reeorded at length in the record of road 
surveys, and that said road be declared to be a oontity road, and that 
the supervisor df the road distriét do open and !trork Jiaid road as 
other roads in hia district." -j 

Thèse facJts conceming the isipplication for 'and the tiew and sur- 
;vey of this prbpoaed road are shpwn bya certified copy! of the en tries 
in' the records of the county court; but the, pétition itself is not 
found. A paper :|)ïirporting to be a notice of the apidièation, dated 
July 6, 1875, is found among the Mab of the ôoUrt, with an affidavit 
of Si S.' Douglas indorsed thdreon; showing; tiiat sit was duly posted ; 
but it is not aigned by any bne, nor does it findieatef in any way at 
jwhose instance it.'was pôâted, :Nér„does itappeair that the pétition- 
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ers ever gave the bond or opened tbe'road, as reqiiired by the order 
of court, or that the said "notes of survey" were ever recorded in the 
"record of road sarvays," as provided thereby. 

In the year 1879, J. B. Montgomery became the owner of the un- 
divided interests of George H^ Williams and W. W. Page in said 
tract of land, and prior to January 5, 1883, he became the owner of 
the whole interest therein, at "which date he sold and conveyed to the 
plaintiff, for the considération of $16,000, a portion of the premises, 
about 80 feet wide, lying on the southerly side of block 19 and adja- 
cent thereto, and extending from the water line to Eiver street, to- 
gether with the vendor's interest in the 80 feet of said street adja- 
cent to the premises, and in the tide and overflowed lands in front 
thereof ; reserving a ferry landing thereon for the ferry liceùsed by 
the county court to the vendor and Wilson on the — — — January, 
1883, with "egress to and from said landing aoroas the said prem- 
ises." ,:;-;.■ 

On October S ahd December 6, 1882, the county court, upon the 
application of the défendant, ordered and agreed with it to the effect 
thatit might oonstruct and operate a railway, propelled by steam or 
horse power, for the transportation of passengiers thrbugh the town of 
Albina— "beginhing at the ferry landing at thefoot of Mitohel street ; 
theace along said stre'et to Lorinrgftreet;" and thence along sundry 
named streets and the couotyroad leading to St. John to a "gulch" 
nearly east of the "coal bunkers," below Albina — upon the conditions 
following. 

(1) The use of Steam is conftned to dutnmy angines, such as are commonly 
in use in eastern cities ; (2) the cars are nofctoberun j;hrough Albina f aster 
than six miles an hi>ur; (3) the track is to'conform to the gr^de of the streets 
of Albina as they are, or may be,, provided such grades are practicable. 

In theanswer ttf the défendant ît is alleged that it has already ex- 
pended "aboat,$40,000 in 'mâking préparations for the construction" 
of its road, but it «loes »ot appedr that ahything has been done on the 
ground, towards such construction, but tha éreetiombf.atrestle-work 
upon the land coiivéyed to tké'plaîntiff' for the apparent purpoâe of 
laying a traok.thereon as a standing ; or starting place for the cars; in 
connection with a Wiaiting-<hbuge ; or station to be constructed at the 
easterly end'aBd 8oiith«erly side of the -samei This trestle-work is 
constructed three feeî «bove thé grade or ground at the upper or 
'oasterly end, and nine. and a half 'feet at tàe lower or westeïly end. 
It is 60 feet long ànd five féet in width aoross the stringers, and 
eiglit feet flicross the caps of the bents, The «enter of it is 40 feet 



BUBNS t;..UDl<TNOMAH B. 00. 181 

from and parallel with the southerly side bt block 19, and tîte upper 
end is within 20 feet of the westerly side of Eiver street, while the 
lower end is 100 féet from the water Une ; and it is understood that 
the upper end is to be extended to Eiver street, and a waiting-house 
erected ou the southerly side of this 20 feet, and a platform con- 
structed, at the lower end with a stairway leading therefrom to the 
ground, with a view of facilitating the egress of passengers to and 
from the présent ferry landing. 

The plaintiff rests his right to the relief sought upon the foUowing 
grounds : . ' 

(1) There is no courity. road between the feriy landing and River street^ bd- 
cause the county court did not acquire jurisdiction to establish one there, for 
the reasons: (a) The notice of the. application was anonymous— not signed by 
any one; (b) the pétition was not signed byl2 householders o£ the vicinage, 
as required by sfcatute. (2) The order actlially made by the court was a 
conditiônal one, to take efEect When the petitioners gave a bond toopen a ^por- 
tion of it, whieh was not done. (3) The notes of the aurvey were never re- 
corded and theref ore: the road was not established, even if the court had juris- 
diction. (4) Said notes were not recorded, because the cpurt in efifect directed 
that itshould not be done until the petltloners' flled the hond as required. 
(5) If théiers a légal road between the ferry landing and Eiver street, the 
défendant is not authorized to oecupy or. use, either, because its license from the 
county to use the streèts of Albina, in légal contemplation, begins at the foot 
or westerly end of Mitchel street, on the easterly side of iRlver street, and not 
at the ferry landing. (6) ' Aud if the license to défendant authorized it to be- 
gin its traek at the ferry landing, it is not thereby authorized to oocupy or use 
the road or Street with a treStle^Work and waiting-house, whîch not only ob- 
straet the use bfthèrii as public highways, but shut off anyaocess to them 
from the plàiiïtlfE's adjoiriîng property. And (7) the county tSèurtdould not 
authorize the défendant to approprîate any portion of a public road or street 
to itsusefor the purpôse of a railwaytrack without first making compensa- 
tion to the adjacent property holders,Inoluding the plaintiff, for the àdditional 
burden imposéd on such road or Strôet. 

The défendant subatantially admits that the proceediîigs had iil 
thç county court .on the petitior(s pf Edwin Eussell, conceming this 
roadj'wëre void, for t'he wç-nfr of'a légal notice and petitîô'n", but main- 
tains .'its right to thé usé icif the same, ûotWitljstanding,' 'fojr the rea- 
sons follo'wînjg : ' ''''' '' " ' •■ 

(1) Thefe was a dedic£ïtioni(3d[.,the way to the public upe jby the proprietors 
of the property before the application to the county court to establish a road 
tiiere ; (2) Edwîn Russell, under wlibm the plaihtift claims,, h?ivîi)g instituted 
the prodeedîrig ih tbe coiinty oolirt fôr'thô establishment of thiâ'toàd, is es- 
topped'to deny its validity, ahd thei'èf oré tbe plâ,intifl is s» 68toi)pèâ âlso; (3) 
that by the .provisotb section 4 of . the road law, (Gr. Laws, 721,)) as àniended 
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by theaoÉtofi Octobèr 24, ï882,^(Sess.La\*-Si-60,) Whièh reads, «that ail roads 
viewed,,8uryeyed, and recorded by order o£ any cpuaty court o£ thls state 
subséquent to Oçtober,2p, 1870, and the said road bas not been defeated by 
remonstrance, as now provided by law, çr ha8 not been raade or declared va- 
cant by existihg laws, shall be and the same are Iiereby" declared public 
highwaySj-^said road is established as a public highway according to the sur- 
vey thereof ; (4) that by section 26 of the corporation act (Or. Laws, 530) the 
county court was authorized to agrée with the défendant for the use of any 
pulilic road or street in the county, and not within the limits of any munici- 
pal corporation, whereon to locate and construct its railway, and that in piir- 
suàncé thereof it did authorize the défendant, by the order and agreement 
above mentioned, to use the road leading from the ferry landing to River 
Street, and said street from theré to the f oot of Mitchel street, for said pur- 
pose; and (5) that the establishment or dedication of a road or street as a 
comnaon highway, either by public authority or the act of the owner of the 
property, is, since the passage of the corporation act aforesaid, Octoberll, 
1862, impliedly made subject to the power of the county court under section 
26 thereof, aforesaid, to iinpose upon such road or street a fnrther public use 
by authorizing the location and opération of a railway thereon, without any 
compensation therefor being made to the ownera of the adjacent property. 

The plainfiff, replying to the proposition of the défendant that by 
thé healing opération of the proviso to section 4 of the road law, as 
above quôted, this way bas become a valid county road, says . 

(1) This proviso is void, because the subjeet of it is not expressed in the 
title of the a«* in which it is contained, as required by section 20 of article 4 of 
the constitution of the state; (2) it ia not applicable on its face to roads whicl» 
havebeen <'de»laredvacated"or void"byexisting laws," as thisonehadinef- 
Cect then beeu,by the décision of the suprême court of the state in Minard v. 
Douglas Co^^S>t. 206 ; (3) tha proviso as claimed by the défendant Is an exercise 
of judicial power by the législature contrary to section 1 of article 3 of the con- 
stitution of the state, and therefore void; and (4) it is also void because 
thereby the state undertakes to deprive persons of their property without due 
process of law, contrary to section 1 of article 14 of the national constitution, 
which, among other things, provides: "Nor shall any state deprive any per- 
son of life, liberty, orprofterty without due process of law." 

JBavlng thiis etated the case and the grounds of the contention be- 
tween; the parties at some length, as developed on the argument, I 
will briefly consider the same so far as may be necessary to dispose 
of the motion for a provisional injunotion. 

kvtàjfirst, the proviso in the act of 1882 cannbt hâve the effect to 
validàte or lôg^lize the road in question. A road "vîewed, surveyed, 
and reç9;rdqd",,by the order of a pounty coor^, without the pétition 
of 12 householders, and due notice of the application to persons in- 
terested therein and to be affected thereby,^ — in other words, upon its 
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0-wn motion, — is void and illégal. This is plaiii Bpofi bbth reason and 
authority. Siee Minard v. Douglas Co. 9 Ot.20&. 

Can th'e législature make it légal by dèelaring it to bé so, not-with- 
standing? Clearly not, unleSs it had the pôwer to hâte establiabed 
it in that manner in the first place. It may be admittéd that the 
législature caii authorize or provide for the establishment of a high- 
way without a pétition from any one, and therefore it inay legalize 
one which bas beeïi otherwise dtily established by the courïty court. 

But the législature cannot tàke private property for public use 
■without "]ust compensation." Article 1, § 18, Or. Const. And how 
can it ascertain or make such compensation anless th« ownet of tbe 
property has reasonable notice df the proceeding and au opportunity 
to be heard upon the question ? ■ It is trae that when the' property is 
taken by the state, as in this case, the constitution doés not requiré 
the compensatiofa to be "assessed and tendered" before the property 
is takén. But, eveii in that case, the law whioh provides for the 
taking must also provide for the assessniènt and payment of the com- ' 
pensation at some titée in the proceeding, and unlesB this can be 
done ex parte, which I very muoh doubt, thô législature' cattnot 
authorize the appropriation df private property td publie asSs ■•witfaî^ 
out notice to the ownér, and thefefdre cannot légalise a proceeding 
fdir that purpose ■when it bas been had witbôut such notice. But 
uhder the fourteenth amendment it is too pîain for argument that 
the' State cannot, by the agency df either its législative ; or judioial 
department, take the property of any persou, for the establishment of 
a highway or other purpôâe, "Withoùt due prooess of law." And 
this, it is generally agreed, includes at least légal notice df the pro- 
ceeding and a prescribed opportûnity to bé heard upOn the question 
invblved therein. The RaUwarfTax Gases, 18 Fed. Eep.> Fibld, J., 
748, Sawybr, J., 762; Stuart v. Palmer, 74 N. Y. 183; Davidson V. 
New Orléans, M TJ.B. 99i >■' ^ ' '• ' '■ • 

This provision of the comffion Constitution df the country was' in- 
tended, as was gâid by this court, (Ira fe JlfeLéfc, 6 Sawy. 414j*) as a 
"bulwark against local tyranny anid oppression;" andundêr'ita pro-' 
tecting opération, this proviso, as to auy road which has been "viewed, 
suTveyed, and récorded" by the drder of any county court, -without 
notice to the owner of the' ' property â|)^TOpriated therefdr.'is: siihply 
void. BWt, even if thiS proviso Wère VaiM, thiis rdad is ndt within ite 
purvièw. it was nérver reèorded' by drdeï of tll&' «Ouilty couirt. or at' 
. . ■ ^^ '■ '!' ,.:'../ - /" ,';, V .,.:, :..:■ 
,*S. G. 5 FED. Rep. 899. ,, 
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ail. In faet, ils record was postponed by order of the county court 
until the petitioners should give bond for the opening of a portion of 
the proposed road, which it seems they never did. And, further, by 
the very terms of section 5 of the road law, (Or. Laws, 723.) until 
th? report of the viewers, the survey, and plat of the surveyor were 
recorded by the order of the county court, a proposed road is not con- 
sidered established as a public highway. Neither was Edwin Eussell 
estopped by his pétition for the establishment of this road to deny its 
legality, or.that it ever was established. It is not claimed that any 
one else was estopped by the proceeding. Certainly the public were 
not, including his eo-tenants, George H. Williams and W. W. Page. 
Estoppels, to be effectuai, must be mutual. 

But, 80 far as appears, Eussell deolined to accept the road upon 
the terms proposed in the order of the court, and therefore, it may be, 
so thei matter f ell throiiigh . Nor is the plaintif estopped for this rea- 
sonif Bussell is, for he d^es not appear to claim under Eussell for 
more than an undivided one-half of his property, and he may assert 
any right pertaining to his ownership of the otljer half as if that was 
the whole of bis interest, . Neither does the évidence show a dedica- 
tion of the road by the proprjetors to the public as a highway. So 
far as appears, it is aot shown or designated on the town plat as a 
way of any kind; and there is no other évidence of dedication worth 
mentioning or considering. It ia admitted that there bas been a 
user of th© prelnises as a way for seven or eight years with the kriowl- 
edge and consent of the proprietors. But that is not sufiBcient to 
establish an adverse right in the public as against the owner. To 
bave this effect, the use must hâve the duration and cbaracter nec- 
essary to establish the bar of the statute of limitations against an 
action for the possession. It must bave been adverse under a claim 
of right. 

The agreement between the défendant and the county court for 
the use of certain streets in Âlbina is nncertain and ambiguous &,s 
to the point or place where the former is authorized to commence the 
laying of its track. So far as Albina is concerned, the pétition is 
spoken of in the order as an application for the use of "streets," and 
the road or way between the ferry landing and Eiver street is not 
mentioned direotly or indirectly, The license is to lay a railway 
tràck and "to operate therean a raUway" "through the town of Al- 
bina," "beginningat the ferry landing at the foot of Mitchel street." 
But there is no "ferry landing" at the foot of Mitchel street. 
The "ferry landing" and "the foot of Mitchel street" are différent 
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places. Neither are they contignous ; and there is no mention of or 
référence in the agreement to Eiver street, which must be used for 
about 100 feet to connect the upper end of the ferry landing or road 
with the foot of Mitchel street. The first oall may ■well include the 
land from low to high water mark, opposite the landing, and this it 
is understood will carry it up to Eiver street and beyond. The second 
one is a more limited and definite point, though there is probably a 
well-grounded contention as to whether the "foot" — the end — of 
Mitchel street is at the easterly or westerly Une of River street. This 
agreement is the grant of a franchise or spécial privilège by the 
public to the défendant, and must be construed most strongly against 
it. Any materialdoubt or ambiguity in it must beresolved in favor 
of the public. 

In Stourbridge Canal v. Wheeley, 2 Barn. & Adol. 793, the court of 
king's bench say: 

" The canal liaving been made under an act of parliament, the rights of the 
plàintifE are dêrived entirely from that act. ïhis, like many ôther cases, is a 
bargain between a company of adventurers and the public, the terms of which 
are expressed in the statute; and the mie of construction in ail such cases is 
now fully est'ablished to be this: That any ambiguity in the terms of thecon- 
tract mnst operate against the adventurers and in favor of the public, and 
the plaintifÊs can claim nothing that is not clearly given them by the act." 

lii the Charles River Bridge Case, 11 Pet. 644, this language was 
cited by Mr. Chief Justice Tanby with approbation, and the mie of 
constmction contained thereiu applied by the court to the case un- 
der considération. 

As the agreement is so ambîguous if not contradictory as to the 
place of beginning, it must stand, if at ail, as a license for the lesser 
privilège and more particular désignation rather than the greater 
and more gênerai one — as if it read, "Beginning at the ferry landing, 
to-wit, at the foot of Mitchel street." And this, I think, was what 
the court contemplated in making the grant; for it is not reason- 
able to suppose that in granting a request to lay a track through the 
"streets" of Albina in the construction of a railway from that place 
easterly to Vancouver, that the court ever thought of authorizing a 
track to be laid upon the "road" leading down from Eiver street 
westerly to the river. Neither do I think that the license of the de- 
fendant authorizes it to construct such trestle-work as this, or plat- 
forms for, the use of cars or waiting-houses for the convenience of 
passengers, on any road or street. It it wants property for any such 
exclusive use or purpose as that, it must obtain it elsewhere than on 
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a public ïoad or street, and by purchase frorû tbose to wliom it be- 
longs. Its lioense is to lay ,a track on the grade of the streets as 
they are or may be, so that it will not materially interfère with their 
use for the purposes of ordinary traveL: _ The érection of awarehouse 
or aroiiodhouseupon ttis ground would not more materially inter- 
fère with ithis use than the trestle-work and waiting-house which the 
défendant is engaged in constructingi 

Upon this view ôf the matter a provisional injunetion must issue. 
Therefore it is unnô.ee6p$.ry to- décide whether the défendant can be 
authorizedby the county court toappropriate a public road or street 
for the construction ffindi opération of a. railway without compensa- 
tion toi the owners of the adjaeenjt property for the new and addi- 
tional burden thus imposed on the land. 

The quèstîori; hâS; been thoroughly argued by counsel and I hâve a 
decided impression upon it. But it is one upon which I prefer not 
to anticipate ,tbe décision of the suprême court of the state if I can 
avoid it. , JEJjoWever, there is one suggestion which may. not be amiss 
iere, an4 thatiis, that the provision of the corporation act, author- 
izing the eoùnty court to allûw the use of a "public road or street" 
for "thé location and construction** of a ràilway or other road, only 
applies to a road or street lëgally estàblished according to sôme 
mode prescribed'by statùte, and not to one that exists merely as a 
matter of fact and by sufferance of the owner of the property, or by 
mère paroi dedication or public use. 

Let the provisional injunetion issue, on the plaintiff's giving bond, 
to the approval of the master of this court, in the sum of $10,000, re- 
straining the [défendant as prayed for in the bill until the finding or 
further order of this court. 



Tbateb and otbers v. Bakeb. 

{Oircuit Court, B. Oregon. February 16, 188S.) 

Pabtition op Landb. 

A partition of a tract of land, by a judicial decree, between part owners of 
the -whole tract, does not chapge the character or origin of the title of any of 
the parties, but the portion which each takes in severalty under the decree is, 
in contemplation of law, the very portion which belonged to him as tenant in 
common, (>nd he holds'lt thereafter iinder the same title and subject to the 
same obligations, covenants, and contracts as before. 
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i' Q1IIÏCI.AIM UbED— COVJENANT ThEBBIN. ,, 

A quitclaim deed to a " pièce or parcel of land," dpçcrlblng it, ouly opérâtes 
as a conveyaace to pass th^ grantor's présent interest thereia; liui if auch deeçl 
also contain a covenant warranting the "possession'* of saidland agalnst any 
claim "by " or "tlirougli" the grantor, it will estop him and bis heirs and 
subséquent grantees from maintaining any suit to efCect such pos^e^^ion. 
3. UNUEecRDED Dkbd — Whbn Von). 

A donveyance madein 1861, ^nd not recorded -rtithin 30 days from its exécu-: 
tion, is void as agalnst a subséquent convéyajiee, firât recorded; to a putcbaser 
in good faith and for a valuable considération. . ' : 

Suit for Partition. . 

George H. Williams and George H, Durhani, for plaintiffs. 

Benton K'dlin, for défendant. 

Dbady, J. This suit is brought by the plaintiffs, George W. and 
Emma S. Traver, citizens of the state of Califomîa, and George A. and 
Ida M. Graham, citizens of the state of Ohio, for the partition of lots 
1 and 2 of block 256, of the city of Portland. The suit was commenced 
on October 16, 1879, and the case heard on the amended bill, answer 
thereto, and replication, together with the exhibits and tèstimony. 
The principal questions in the case are questions of law, and. the 
facts material to their détermination are aubstahtially admitted. 
On February 22, 1861, Daniel H. Lownsdale execùted a deed to 
John E. Wilkinson for the three-fourths of block 256 of the city of 
Portland, the same being lots 1, 2, 3, 4, 6, and 6 of çfaid blook, de- 
scribing the premîses therein by metes and bounds coïncident with 
the bordering Unes of the adjacent streets, and the. east and south 
lines of the north-west corner of the block, consisting of lots 7 and 8, 
then, as appears from the deed, in the possession of "Mrs. Adaline 
Wilkinson," which deed was acknowledged and filed for record on 
March 11, 1861. The operative words of this deed are contained in 
this clause: "The party of the first part, in and for the considération 
of $600 to him in hand paid by the party of the second part, bas 
bargained and sold, and by thèse présents does bargain, sell, release, 
convey, and quitclaim, unto the party of the second part ail that pièce 
or parcel of land situate within the corporate limits of the city of 
Portland," and described as above. After the habendum, "to the use 
and benefit of the party of the second part, hisheirs andassigns, for- 
ever," the deed proceeds: 

"The party of the first part covenants to and with the party of the second 
part that he will warrant and défend the party of the second part in the pos- 
session of the same, against ail claims agalnst the same, either tlirough or by 
the party of the first part; and that sAld land is parcel of the claim of land 
awarded to the party of the first part, and as aliirmed to him by the secretary 
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of the interior of the United States on the thirteenlh of July, 1860, and or- 
dered patent to issue to the pai-ty of the flrst part; and that if patent issue to 
thé party of the flrst part, thia shall be his deed to the party of the second part, 
in gênerai warranty." 

It is admitted that the défendant bas succeeded, by a regular chaiti 
of conveyanoes, to the rights auji, intèrest of Wilkinson, under this 
deed, to Jots 1. and 2 of blo&k 256. 

Prior to and at the passage of thé donation act, on September 27, 
1850, (9 St. 497,) the grantor in this deed was a married man, and 
an occupant q{ a portion of the public domain, under the laws of the 
provisionàl government of Oregoh, regulating the possession thereof, 
including block 256, and thereafter became a settler thereon under 
section 4 thereof, and having complied with the requirements of the 
act and made proof thereof to the satisfaction of the surveyor gênerai 
of Oregon, as provided in section 7 of the same, on October 17, 1860, 
he reoeived a patent certificate for the donation, in and by which the 
east half thereof was set apart to himself, and the west half, includ- 
ing said block 256, to his wife, Nancy, who had died on April 15, 
1854, leaving her husband and four children surviving her, who there- 
upon, under said section 4, took said west half of the donation in 
equal parts, as the donees of the United States. 

On January 17, 1860, Lownsdale purchased the interest of Isa- 
bella E. Gillihàn, a daughter of Nancy by a former husband, in the 
donation, ànd on Pebruary 14th of the same year conveyed an undi- 
vided two-fifths of said interest to Hannah M. Smith, but the deed to 
her was not recorded until February 12, 1862. 

On May 4, 1862, Lownsdale died, leaving four children, and the 
plaintiffs Emma S. Traver and Ida M. Graham, the children of a de- 
ceased daughter; and on June 6, 1865, a patent to the donation was 
issuèd by the United States tothe heirs of said Lownsdale and Nancy, 
dividing the same between them as provided in the certificate. 

On April 28, 1864, William T. Gillihan, a son of Nancy by a for- 
mer husband, brought a suit in the state circuit court for partition of 
the west half of the donation, in which the other children of Nancy 
and the heirs of Lownsdale, together with many other persons claim- 
ing divers blocks and lots therein as the vendees of Lownsdale, in- 
cluding Jacob Gozette, under whom the défendant claims, were made 
défendants, and on May 22 and August 12, 1865, said court deter- 
mined. that Lownsdale, as the survivor of Nancy and the grantee of 
Isabella E., was the owner in his life-time of an undivided two- 
fifths of the west half of the donation, and that said William T. Gil- 
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lihan an'd Millard 0. and Buth A. Lownsdalej hex chîldren by saîd 
Daniel H., were then each the owner of an undivided oue-fifth of said 
half ; and set apatt and allotted to said ttiree obildren, in severaltj, 
c«rtain portions thereof, and the remainder to the heirs, vendees, or 
claimants undér Lownsdale ftccording to their respective interests, 
without dètermining what they were ; and because said partition was 
une<jual, it was further provided that the children of Nancy should 
be pàid the snm of $39,156.02, io be apportioned among the severç,! 
pafcels of lïînd set apart to the; heirs, vendees, or claimants aforesaid, 
and to be a lien thereon, of which sum $475.37 was assessed upon 
lots 1, 2, and 3 of said block 256, and thereafter duly paid by said 
Jacob Gozette. 

On Febrnâry 23, 1869, James P. 0., a son of Lownsdale by a 
former wife, purchased from Hannah M. Smith the interest formerly 
conveyed to her by Lownsdale, ànd afterwards and before the com- 
mencement ôf this suit said James P. 0. and ail the heirs of Lowns- 
dale, except the plaintiffs Emma S. and Ida M., conveyed their in- 
terests in the premises to the plaintiff George, W. Traver. 

The défendant claims that the covenant in the deed qf Lownsdale 
to Wilkinson is a warranty of "ail that pièce or parcel of land" de- 
scribed in the deed, in effect, as three-fourths of block 256, against 
àll persons claiming the same "thrôugh or by" the former, and 
therefore the plaintiffs, who: olaim through him as his heirs, are ' 
esto'pped to claitii any interest in the premises, the same as Lowns- 
dale would be if living. i 

1?he plaintiffs deny that the covenant in the deed relates to or af- 
fecta any interest in the premises except what Lownsdale then had 
^the one-flfth he took as the survivor of his wife, Nancy, and the 
three-fifths of the fifth he purchased of Isabella E. and did not çon- 
vey to Smith; and further, that the légal opération of the partition 
was to effect an exchange of distinct parcels of land between the 
heirs of Lownsdale and the: children of Nancy, and that the former 
thereby took three-fifths of bloôk 256, as purchased from said chil- 
dren, and nofc by descent from Lownsdale, and therefore they are not 
bound by his covenant or contraot in relation thereto, and also that 
they hâve since become the owners by purchase from Smith of the 
two twenty-fifths sold to her by Lownsdale prior to his conveyance 
and covenant to Wilkinson, and théirefore they are entitled to seven- 
teen twenty-fifths Of the premises and the défendants to the remain- 
ing éîght' twenty-fifths — the interest owned by Lownsdale at the date 
of his conveyance to Wilkinson. 



idé FSDKBAL BEPORX£B. 

In the caëe' oï' Fiéîds vi Squirès, 1 DeaSy, 89lOlilield that by this 
partition the land was divideâ'between the childreji: of Nancy on the 
one hand and thé heirs and vendeesof Lownsdale on: the other, ac- 
cording to the respective inteirestsofithe latt«r,,without attempting 
to détermine what they: were, giving to the ohildren, in land and 
owelty wha,t was deeined the équivalent of , three-fifths of the prem- 
ises, and to thè heirs and vendees in land chargèd with the payment 
of this o-welty what was 'deemed ithe équivalent to t,wo--ûfth8 of the 
Baine, and I am stili satisfiéd with the ruling. And in Davenport v. 
Lamb, 13 Wall. 428, thi's view of the matter istaken and stated by 
Mr. Justice FiBLD as a matter of Bourse. 

This partition was not an exchânge of distinct parcels of land 
owned in entirety by either party, but a séparation of undivided in- 
terests in a tract therétofore owned by the parties in common. , The 
portions or parcels then ascertained and set apart in severalty to the 
children of Nancy, were, in contemplation of law, the very three-fifths 
which they tôok Irom the Uiiited States under the donation act, after 
the death of their mother, and in like contemplation the remaining 
two-fifths were the yery portion of the premises which the heira of 
Lownsdale inherited from him, subject, however, to the légal eflect 
of the acts done and suffered by him concerning the same. Neither 
was the character or origin of the estate or title of the parties changed 
or affected by this dedreè and partition. 

The heirs of Lownsdale took the two-fifth tract by descent from 
him, as bis heirs, and as such were and are so far bound by his acts 
and conduot relating to the same as he would be himself, if living. 

The rights of the parties in the premises must be determined, then, 
by the opération and effeet of the deed to Wilkinson. The operative 
words in the premises of this instrument are "bargain, sell, release, 
convey, and quitclaim;" and, so far, it is only in légal effeet a quit- 
claim deed, — one in which no covenant was implied, — and only served 
to pass the présent interest of the maker. Lamb v. Kamm, 1 Sawy. 
240; 2 Washb. Eeal Prop. 605-7. But it purports to be not only a 
quitclaim of ail Lownsdale's right, title, and interest in the promises, 
whatever that might be, but of "ail that pièce or parcel of land" sit- 
uated and bounded as therein stated. 

The subséquent undertakings or agreements in the deed, while 
they cannot enlarge the effeet of the granting clause, must be con- 
struôd as referring to the subject-matter of the sale and quitclaim as 
therein stated; that is, a certain "pièce or parcel of land." Thèse 
undertakings, though in some respects awkwardly and obscurely 



dra'wil, are easily divisible' into ihrée coTeiaanlïs, '«^hichmay Be sub- 
stantially Btatéd as ^follows : i (1) That Lowhsdale wiMiwaErani and 
défend "the possession" of thàé "pièce or paircel of land" te Wilkin- 
son, his heirs or assigns, against ail ielaiims made "throngh ùt by'' 
himsèlf; (2) thftt"Baià l^nd" was a part of the claim that hadibeen 
awarded to LawûBdale anà "àffirtnedîVby the secretary of the inteïior 
on July 18, 1860;ianida patèmt therefdr diroôted to be issuedto him; 
and (3) that if suoh patent did issue to Lownsdale, the^deed then 
made to Wïlkinson shouJd' be oonBideréd as oàe'witb a gênerai war- 
ranty ofthe preutôsés to the'grant©e; ■<:>-. ■ r: 

The contingeàey'contemplàted by the last covenant'Only arose as 
to the one*ûfth'«ntere9t whiâh : LôWnsdalë took in the we^t hWf-îof 
the donation as the survivor of his wifé. "For this a jiatBnt wàa 
issued to him after hiè dêath, whieh ihuredto his heirs, àhd it is ad- 
mitted that. thé deed to Wilkiilson hadiihe éSéet todivest him oith'at 
interest, and îihàt the sa'me i8'>ino(W in the défendant. The-séoohd 
covenant wàs mereily a personaL one, having no prospective opéra- 
tion like a cb'^enànt: of seizsn, and did not. >run with the land. The 
first one, so far as il "relates toi a clàim mad« by Lownsdale himsell, 
isia mère Personal covenantuGÏ non-olaim, ahd wotild not estop any 
oné; but himself . ' Biiti so f ar iaiiit relates to < a dafm: made " through " 
.himself, it will estop any of hie heirs or subséquent grantees from 
cla.îming'the possession of any; interest brestate in the premises 
which the deed purplorts to cohvey. " 

Whatever right or interest the plaintiffs claim in this suit — except 
the two twenty-fifths purchasëd by James P. 0* from Smith— they 
must claim "through" Daniel H. Lôwnsdale or his heirs, and tha^t 
bripgs them wiihin the express woBds of the covenant, so far as the 
deed purports to affect the premises.- And, as we hâve seen, it pur- 
ports to sell and quitclaim the "land"— -the whole estate Or interest 
therein— Tfitbdut any qualification or réservation, and not of any 
partial, limited, or uncertain right or interest in the same. , 
' The covenant of warranty is as broad as the snbject-matter of the 
conveyance, and therefore estops the plaintiffs from maintaining any 
suit for the possession of any portion of or interest in the same, ac- 
quired through Lôwnedale. 

That it-was the intention of Lownsdale to sell and convey to Wii- 
kinson not only his then undivided interest in the "land," but alsb 
ail that he migbt afterwands acquire therein, and particularly by par- 
tition withi^ his' 'c6-tènants,ismaniîest from the fact that he -wàt- 
raated Wilkinson in the possession of the same, as against bimself 
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and ail persons claîmîngiihrougb him. For, if it was only intended 
to pass the interest whicb Lownsdale then had in tbe premises, be 
that mueh or little, the co venant of warranty was a useless and 
Benseless act. 2 Washb. Real Prop. 665. 

And I think tbat the priée paidfor ths property — $600 for six lots 
50x100 feet eaoh, in tbewoods, in 1861— indioates that the sale was, 
as it purported to be, of the "land, " and not an uudivided two-fifths 
interest therein. 

Three cases bave been oited from the décisions of this court to 
show that the covenant of warranty in this deed does not affect any 
interest in tbe premises bût that wbich Lownsdale then bad. They 
are Lamb y. Burbank, 1 Sawy. 232; Lamb v. Karam, Id. 238; and 
Lamh y. Wakefield, Id. 257. 

In the first of thèse oàses it may be said that the deed — a quit- 
elaim, of Maroh 8, 1860 — purported to convey the land — "lot 4 in 
block 7." But the court béld that «this only passed tbe estate whicb 
Lownsdale tban had in the premises — the bare possession under the 
laws of the provisional govemment. In coming to this conclusion, 
weight was probably given to tbe faet that alL parties knew they 
were simply dealing with the possession, and to the further faot that 
the deed contained a covenant that if Lownsdale obtained title from 
the United States he would oonvay the same. The case was beard 
upon a demurrer to tbe bill alleging that the deed was fraudulent 
and void, and a cloud on the plaintiff's title, who.claimed the prop- 
erty as heir of Lownsdale. What was said upon this point may be 
considered as obiter, aa the défendant could protect himself under 
the covenant to convey, if the deed was valid. The other two cases 
are not in point. The deeds in both of them only purported to pass 
ail "the right,- title, and interest" of Lownsdale in the premises. 

As to the two twenty-fiftha interest purchased by James P. 0. 
from Smith on February 23, 1869, for $1,050, the plaintiffs are not 
prevented. by Lownsdale's covenants to Wilkinson from claiming the 
same. Lownsdale had conveyed this interest to Smith a year and 
eight days before he made the deed to Wilkinson, and neither she 
nor her grantee are in this respect affected by any subséquent sale 
or covenant of Lownsdale. But it is alleged in the answer that the 
deed to Smith is void as against Wilkinson, because it was not 
reeorded'until after March 11, 1861. 

By section 27 of the act relating; to conveyances, then in force in 
Oregon, (Gode of 1854-5, p. 622,) it is providôd tbat a déed not re- 
corded within 30 days from its exécution "shall be void against any 
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subséquent pnrchaser in good faith and for a valnable considération" 
of the same property, whose conveyance shall be first recorded. 

It does not appear from the answer but that Smith's deed was re- 
corded within 30 days from its exécution. It is only alleged that it 
was not recorded until after March llth, which may be true, although 
it was recorded within 26 days from its exécution. Nor is it alleged 
in the bill that it was ever recorded. But the plaintiffs hâve put the 
deed in évidence, and it appears therefrom that it was not recorded 
until February 12, 1862. No question is made but that Wilkinson 
was a purchaser in good faith and for a valuable considération. 
Smith's deed was recorded after Wilkinson's and more than 30 days 
after its exécution, and therefore the statute postpones it — déclares 
it void as against Wilkinson's. The plaintiffs, as to this interest, 
now claim under this void deed against a grantee nnder Wilkinson, 
and their right is the same as if the suit was brought by Smith 
against Wilkinson. 

The plaintiffs not having any interest in the promises which they 
can assert in this court against the covenant of their ancestor and 
grantor, the bill for partition is dismissed. 



BoOEBS V. MaBSHAUi.* 

{Oircuit Court, D, Colorado. January 20, 1883.) 

1. Praotice — Rbhearirgi, Epfeot of. 

When a rehearing is granted for the reason that the court, upon the plead- 
ings and proofs as they stood at the hearing, is inclined to doubt the correct- 
ness of the decree, it is the proper praotice to set aside such docree until the 
case is again heai-d. It would be otherwise if rehearing was granted in order 
to allow additional proof. In the latter case, the decree should stand, pending 
the rehearing. 

On motion to vacate order setting aside interlocutory decree, and 
permitting défendants to file further answers. 

MoCbaby, J. This case was heard at the October term, 1881, t 
upon final proofs, and, as the resuit of that hearing, an interloc- 
utory decree was entered, setting aside a conveyance from complain- 
ant to respondent, James Y. Marshall, of certain mining property, 
and referring the case to a master to take proofs respecting profits 

♦From the Colorado Law Eeporter. fSee 13 Fed. Bef. 59. 

v.l5,no.3— 13 
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teceived by said Maisshall frôm . thé taîne in contrOversy after saîd 
sale. Soon after the entéring of this decree, and dnring the same 
term of court, a pétition for; a rebearing was presented on behalf of 
the respondents. The court granted this pétition, and set the same 
down for rehearing at Keokuk in July last. The application was 
based — First, upon, the record asit stood at the former hearing; and 
second, upon the ground ot newly-discovered évidence. At the tinie 
and place above named the parties appeared, and the whole case was 
exhaustively reargued, both upon the original record and proofs, and 
upon the alleged newly-discoveïed évidence. The application for re- 
hearing upon the ground of newly-discovered évidence was over- 
ruled. i The application for rehearing upori the record as it stood at 
the former trial was. sustaîned, aiid the case wàs reopened for f urther 
considera,tion upon Qertainqnestions stated in the opinion. The court 
being of the opinion, upon recojisideration of the whole case, that the 
interlocutory decree ought not to hâve been entered, made an order 
getting the same aside,> vyhicb order was entered of record in term 
■time., ■■ ^,v , _ 

It is now insisted, upon the paji of the complainant, that the court 
had no power to set aside the interlocutory decree, but is bound tu 
let the same stand until the final hearing upon f urther proof. 

If the court had merely reopened the case for the purpose of let- 
ting in newly-discovered évidence, it would certainly hâve been very 
improper, and probably erroneous, to bave sèt aside the interlocutory 
decree pending such further hearing; but where the court grants a 
rehearing upon the record as it stood at the first hearing, and, as a 
resuit of that rehearing, reaches the conclusion that an interlocutory 
decree previously entered was not justified by the proof as it stood, 
it is not only the right, but the duty, of the court to set it aside, 
although it may be that, upon further showing, the complainant may 
be able to make a case whieh would justify the granting of the same 
relief by another decree. The question in such a case is, was the 
interlocutory decree right upon the record as it stood when the same 
was entered, and at the time of the rehearing? This rule was dis- 
tinctly laid down in the case of Fourniquet v. Perkins, 15 How. 82. 
In that case the court proceeded to a hearing upon the first proofs, 
and passed a decree in favor of the complainants, vesting in them 
certain real property, together with the gains thereof, and referring 
the case to a master in chancery to take and report an account. 
The account having been taken and stated by the master, certain 
exceptions were filed to his report. At the argument upon the ex- 
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ceptions, the court recônsidëred'its opinion, upon ■vjrhîch thé înterloe- 
utory decree was entered, and dismissed the bill. The case was 
taken by appeal to the suprême court, where objection was made to 
the decree of dismissal, because it was made at the argument upon 
the exceptions, and was contrary to the opinion upon the merits ex- 
pressed by the court in its interlocùtory, order. Chief Justice Tanky 
delivered the opinion of the court, and said (page 86) on this point : 

"But this objection cannot be maintained. The case was at final hearing 
at the argument upon the exceptions, and ail of the prévious interlocutory 
orders in relation to the merits were open for revision, and under the control 
of the court. This court so decided when the former appeal, hereinbefore 
mentioned, was dismissed for want of jurisdiction. And if the court below, 
upon f urther reflection or examination, changed its opinion after passing the 
order, or found that it was in conflict with the décision of this court, it was 
its duty to correct the error." 

It foUows, from this ruling, that if the présent case had come be- 
fore the court upon the repqrt of the master, stating an account, and 
exceptions thereto, it would hâve been compétent, at that stage of 
the proceeding, to reconsider the interlocutory decree upon the origi- 
nal proofs, and set the same aside. Of course, the power of the 
court was'the same when the application for rehearing was made 
pending the accounting, and before the report of the master. By 
référence to the opinion filed upon the rehearing, it will be seen that 
I am not satisfied, from the proof as originally submitted, that the 
complainant had title to the mine in question, which she conveyed 
to Marshall. The interlocutory decree proceeds necessarily upon the 
assumption that complainant was the owner of the fuU undivided in- 
terest in fee, which she undertook to convey. With this point un- 
settled, and with a strong inclination, upon the proof as it stands, to 
hold adversely to the complainant, it was manifestly my duty to set 
aside the interlocutory decree, and leave the parties in the positions 
they severally occupied at the commencement of the suit; at least, 
until the complainant shall make a stronger case than that which 
now appears. The court cannot be expected to adhère to an inter- 
locutory order setting aside the conveyance, and making other pro- 
visions équivalent to the appointment of a receiver, after its attention 
is called to facts appearing in the record, which, to say the least, 
render the right of complainant to such a decree extremely doubtful. 
It is said that the argument at Keokuk in July last was upon the 
question whether the respondents should be allowed a rehearing, 
and not upon a rehearing. I do not so understand it. The pétition 
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for rehearîng was granted almost as a matter of course, in se far as 
it was based upon tbe record as it originally stood, and tbe case was 
set down for reargument at Keokuk at the time named. At that 
hearing the whole case was elaborately reargued, and I certainly 
sbould not bave given it tbe time and attention I did if I bad under- 
stood tbat it was simply an application for leave to be rebeard. 
Under tbe circumstances, if I were to take tbe view suggested by 
complainant's counsel, I sbould certainly ndt désire to bear tbe same 
argument over again, and tberefore tbe rebearing would be a mère 
matter of form. 

Tbe motion to vacate the order setting aside the interIocutory.de- 
cree, aqd allowing défendants to file furtber answers, must be over- 
ruled, and it is so ordered. 



Heckling, Ex'x, V. AijLen.* 
'Circuit Court, D. Colorado. December Term, 1SS2.) 

. jDDGMETfT — POWBB OF CoURT OTEH, AFTEK TbRM, 

Suit was brought in Colorado on a judgraent rendered by the superior court 
of Cook county, Illinois, and judgment was rendered hère. Subsequently the 
Illinois judgment, the case belng removed by writ of error to the appellate 
court of that state, was reversed. Défendant siets up thèse facts in a pétition, 
and moves that the judgment be vacated. Héld, that such proceeding is allow- 
able. 

. BaMB — ClKCUMSTANOBS AhISING AFTBB JUDGMENT. 

While it is the gênerai rule that, as to al) mattersthat were in issue, orwhich 
might hâve been contested at the time judgment was rendered, the court has 
no power to vacate judgment af ter the expiration of the term at which it was 
rendered, yet as to matters arising after the judgment, or before the judgment 
but too late to be presented as a défense, the rule is difEerent. Relief in such 
case may be had by motion to vacate or otherwise, as the circumstances may 
require. 
. The Issnœ Gbowins dut of the SuBSBQUŒiirT Facts must be Tried. 

In this case the judgment of the superior court having been reversed and the 
case remanded for retrial there, proceedings in this court will be stayed until 
final action by the courts of Illinois, when proper steps can be taken to afCord 
relief, either by a renewal of this motion, or by proceeding in equity, or otlier- 
wise, as the circumstances may require. 

Motion to Vacate Judgment after tbe Term. 
M. B. Carpenter, for défendant, 
S. P. Rose, for plaintiff. 

*Prom the Colorado Law Reporter. 
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Hallett, J. This suît was brought March 2, 1880, in the district 
court of Lake county, on a judgment recovered in the superior court 
of Cook county, Illinois, Pebruary 14, 1880, for the sum of $11,540. 
A writ of attachment was issued and levied on certain property which 
was claimed by third parties under a mortgage from Allen. No dé- 
fense to the action was made except by demurrer to the complaint 
and motion to dissolve the attachment, and the cause having been re- 
moved into this court SeptemberlS, 1880, judgment was entered hère 
October 30, 1880, in favor of plaintiff's testator and against défend- 
ant, Allen, for $12,059.30. 

At this term défendant bas filed a pétition setting up the proceed- 
ings in this court, and alleging that in November, 1881, he caused 
the judgment of the said superior court of Cook county, Illinois, to 
be removed into the appellate court of the first district of Illinois by 
writ of error, and that such proceedings were had in the said appel- 
late court ; that on the twenty-sixth day of October last past the judg- 
ment of the said superior court was reversed, and the cause remanded 
for further proceedings; that on the thirtieth day of October, 1882, 
plaintiff moved the said appellate court to strike out the order remand- 
ing the said cause to the said superior court, and to allow an appeal 
from the judgment of the said appellate court to the suprême court 
of Illinois, which motion was denied. Wherefore défendant asks that 
the judgment of this court entered on the thirtieth day of October, 
1880, and ail proceeding thereunder in the sale of certain property, 
real and personal, be set aside and for naught held. 

The substance of the matter is that, since the judgment of this court 
was entered, the judgment of the superior court of Cook county, lUi- 
n )is, on which the same was based, has been reversed, and no author- 
ity remains in any tribunal to reinstate it; therefore the judgment 
of this court and ail proceedings thereunder should be vacated and 
set aside. The facts set out in the pétition are sufficiently established 
by a transcript of the proceedings in the appellate court of Illinois, 
and they are not controverted by plaintiff. But it is contended that 
after the term in which judgment was rendered the court has no ju- 
risdiction of the case to vacate the judgment or make any order af- 
feeting it. Unquestionably the gênerai rule as to ail matters which 
were in issue, or which migbt bave been conteéted in the cause at the 
time judgment was rendered, is as stated. Bank of U. S. v. Moaa, 6 
How. 31; Cook v. Wood, 24 111. 295; Spaffard v. Janesville, 15 Wis. 
526. 
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The rule was enforced in this court in a case in which, af ter ths 
term in which judgment was entered, the parties agreed to vacate it, 
but failed to earry eut the agreement within the time limited by them. 
Newman v. Newton, 3 Colo. Law Eep. 193; [S. 0. 14 Fbd. Eep. 634.] 

But as.to înatters arising after judgment, or before judgment and 
too late to be prôsented as a défense in the action, the rule appears 
to be différent; as, that the défendant was discharged under an in- 
solvent act on the day judgment was entered, (Baker v. Judges of 
Ulster, 4 Johns. 191;) that the défendant became bankrupt after 
the cause of action accrued, and obtained a certificate after judg- 
ment, [Lister v. MundeU, 1 Bos. & P. 428;) that an agreement re- 
lating to the manner of paying the judgment has been made, (Cooley 
V. Gregory, 16 Wis. 322;) that an act forbidden by injnnction has 
become lawful since the decree was entered, (Pennsylvania v. Wheel- 
ing Bridge Co. 18 How. 421; Wetmore v. Law, 34 Barb. 515.) 

" When the case is such that the défendant ought to hâve relief, his remedy 
is a direct proceeding to get rid of the judgment, either by setting it aside or 
obtaining an order for a perpétuai stay of proceedings. This relief is granted 
in a summary way, on motion, by the court in which the judgment was ren- 
dered, and upon such terms as the justice and equity of the case may require. 
If the judgment was irregularly entered, it will be set aside and the défend- 
ant allowed to plead his défense. In cases where he has had no opportanity 
to plead, as where the original debt or demand was satisfled, released, or dis- 
charged between the verdict and the judgment, the judgment will either be 
set aside or a perpétuai stay of proceedings will be ordered, as the circum- 
stanees of the case may require; and where some matter arises after the judg- 
ment which should preclude the plaintiff from having exécution, a perpétuai 
stay of proceedings or an acknowledgment of satisfaction will be ordered. 
Formerly the remedy in such cases was by writ of audita querela, but the 
courts began about two centuries ago to give a more cheap, expéditions, and 
equally-efflcient remedy by motion, and the writ of audita querela has every- 
where fallen into disuse." Bbonson, G. J., in Clark v. Rowling, 3 N. Y. 226. 

The case at bar appears to be within the exceptioia thus stated to 
the gênerai rule : that after the term in which a judgment may be 
entered, no order affecting it can ho made in the same cause. At 
the time judgment was entered in this court the judgment of the su- 
perior court of Cook county, Illinois, was in full force, and défendant 
had no means of resisting it except by writ of error from the proper ap- 
pellate court, and that course was pursued. It is a matter arising after 
judgment, which would hâve been an effectuai bar to the action if it 
had occurred during the pendency of the suit. Obviously défendant 
is entitled to relief in some form of proceeding, and a motion will 
answer the purpose as well as any other. 
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it is conceded that the ultimaté facts on which défendant 's liabil- 
ity dépends must be examined. It is not enougb that the judgrfient 
of the Buperior court of Cook county, Illinois, bas been reversed^^^but 
we must in some way aseertain whether défendant is liable toplain- 
tiff in the sum for which judgment bas been given against him. 
Cases bave arisen in which it was thought necessary to. require a de- 
fendant in a judgment at law to seek relief in equity from snob judg- 
ment. Where the facts are nunierous and complicated, the propriety 
of that course will be apparent. 

In other cases it may be necessary to frame an issue for a jury in 
order to détermine the liability of the défendant. Cooley v. Gregory, 
16 Wis. 303. 

Upon any information wè nOw bave in the casé at bar it will not 
be' necessary to resort to either of thèse proceedings^ Accordîng to 
the opinion of the Illinois court the màtter in issue between the par- 
ties is the effect of a discharge in bankruptcy où plaintîïï's demand. 
Tbat matter will be hed,rd in the superior court of Cook county, Illi- 
nois, and we ean await the décision of that court witbout putting the 
parties to the expense of another trial hère. Meanwhile ail proceed- 
ings on this judgment will be stayed, witb leave to défendant to re- 
new bis motion to vaeate our judgment if he shall be- successful iii" 
the courts of Illinois. If this measure of relief shall not be adéquate 
to the protection of defendant's rights, he niay be oompelled tô go into 
equity; or, if he bas anything further to suggest in this proceeding, 
he will be heard af ter notice to plaintifE 



Pbbssley V. Mobile & G. R. Co. 
{Circuit Court, M. D. Alabama. May Terin, 1882.) 

PbINCIPAI, and AGBNT — IiIABILITT FOB MALICIOUB ACTB OF AOENT. 

An agent acting under an authority to control and supervise the lands of 
a corporation cannot inatitute against parties a criminal prosecution for lar- 
ceny or other offense against the criminal laws, committed in référence to the 
property in his custody as agent, and so bind his principal in damages for a 
malicious prosecution, though it be shown that the prosecution was without 
probable cause and was malicious. 

BAMB — LlABILITT, WHEKE ATTACHES. 

If an agent, while acting within the range of his employment, do an act in- 
jurions to another, either through négligence, wantonness, or intention, then for 
such abuse of the authority conferred upon him or implied in his appointment 
the master or employer is responslble in damages to the person thua injured ; 
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but îf the agent go beyond the range of hîs employment or dutiea, and of his 
own will do an unlawful act injurions to another, the agent is liable, but tbe 
master or employer is not. 
8. IU11.BOAD CoMPANiBS— Unlawful Aots of Land Agents— Liabilitt. 

An agent of a railroad company, having and exercising supervision over tlie 
lands of the company and in charge of such landa, making leases, collecting 
rente and stumpage, and negotiating sa]es of the lands for the company, who 
invokea the criminal law by bringing a charge of grand larceny against a 
party for spoliation of the timber lands of the company, is not in so doing 
acting within the acope of his agency or in the course of his employment, and 
the company is therefore not to be held reaponsible for such aciionsi done 
maliciously by him. 

Heard upon Motion for New Trial. 

D. S. Trop and H. C. Tompkins, for plaîntiff. 

David Clopton and J. T. A^ormaw, for défendant. 

Bbuce, J. This is an action for damages for a malicious prose- 
cution, instituted by the plaintiff against the défendant, a corpo- 
ration organized under the laws of Alabama and doing business in 
the state of Alabama. The déclaration allèges that the défendant, 
on the twenty-fifth day of March, 1881, at PoUard, in the county of 
Escambia, in the state of Alabama, the circuit court for said county 
being then and there in session, * * * by its duly-autborized 
agent, W. J. Van Kirk, upon oath wrongfuUy, falsely, and mali- 
ciously, and without any reasonable or probable cause, * * * 
charged the plaintiff with having committed the crime of grand lar- 
ceny; * * * that the défendant caused and induced the grand 
jury to find a bill of indictment against him; and that upon a wiit is- 
sued he was arrested and held for trial upon the indictment, and after- 
■wards, upon a plea of not guilty, he -was tried in said court and ac- 
quitted, and the prosecution ended. To this déclaration the défend- 
ant corporation plead not guilty. 

The verdict of the jury was for plaintiff, and the main question 
made upon the motion for a new trial is, whether the défendant rail- 
road company can be held responsible in damages for what Van Kirk 
did in the institution of the prosecution against the plaintiff, even if 
he was the agent of the défendant in the collection of rents, stump- 
ages, and to sell and take charge of the lands of the company, and 
acted in the matter without probable cause. 

It is not claimed that the agent, Van Kirk, had from the défendant 
railroad company any express authority to do what he did do in the 
matter of the institution of the prosecution of the plaintiff, nor is it 
claimed that there was on the part of the corporation, by any of its 
officers or agents, any subséquent ratification, approval, or sanction 
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of what Van Kirk had done in the matter of the prosecution ; and 
the proposition of the défendant railroad Company is that it can- 
not be held for the malicious acte of its agent, Van Kirk, upon any 
iiuplied authority to do what he did in the matter of the prosecution 
of plaintifE, and that it ean only be held responsible upon proof show- 
ing express authority or subséquent ratification of his (the agent's) 
acts. 

Van Kirk's employment was that of a land agent for the company, 
and he had and exercised supervision over the lands of the railroad 
company in Escambia and other counties in Alabama. He vras in 
charge of their lands; made leases, collected rents, stumpage, and 
even negotiated sales of lands for the railroad company. 

The question then is, can an agent, acting under such an author- 
ity, instiiute against parties a criminal prosecution for larceny or 
other offensé against the criminal laws, committed in référence to 
the property in his custody' as agent, and so bind his principal in 
damages for a malicious prosecution, if it shall be shown that the 
prosecution -was without probable causé and malicious ? 

It is settled law that corporations are liable for torts committed 
by their agents in the discharge of the business of their employment, 
and -within the proper range of such employment. Philadelphia, W. 
de B. R. Co.Y. Quigley, 21 How. 202; Merchanta' Bankv. Statè Bank, 
10 Wall. 645 ; Eedf. Eailw. § 130, and authorities there cited. 

It was f ormerly held that a railr'oad company could not be held for 
the willful act of its employé, unless the act was previously ordered 
or subsequently ratified by the corporation. That rule bas been mod- 
ified, and in the récent case of Oilliam v. S. & N. A. R. Go., in manu- 
script, the suprême court of Âlabama, after saying that the rule bas 
never been fully satisf actory, say : 

" The précise modification ia that if the agent, while acting within the range 
of his employment, do an act injurious to another, either through négligence 
wantonness, or intention, then for such abuse of the authority conferred upon 
him, or implied in his appointment, the master or employer is responsible in 
damages to the person thus injured; but if the agent go beyond the range of 
his employment or duties, and ot his own will do an unlawful act injurious 
to another, the agent is liable, but the master or employer is not." 

To this proposition many authorities are cited. The court pro- 
ceeds : 

" The older cases follow the doctrine declared In MeMannua y. Crochet, 1 
East, 106, and relieve the master or employer from liability for tortious actr 
of the agent if intentionally done, although within the range of his duties, un- 
less the tortious act was eommanded or adopted by the master. In Railroad 
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Co. V. Wébb, 49 Ala. 240, this court beldthat a railroad company cannot be sued 
in trespass for the willful tort of its employé unless the act was previously 
ordered or subsequently ratifled by the corporation. We think the principle 
there announced should be so far modifled as to limit its application to tor- 
tious acts of the agent doné outside of his employment; to this extent we 
adopt the modifîed rulé as applicable to railroads and their employés." 

The question, then, is, not whether the agent, Van Kirk, had been 
ordered by the railroad company to do the act oomplained of, or 
whether the aic,t had been stibsequently ratified by the corporation; 
nor 18 the question what was the agent's motive in what he did — 
whether to serve his principal or to carry ont a purpose of his own; 
but the question is, and the test of the matter is, was the act corn- 
plained of cLone hy agent Van Kirk in the course of his employment, and 
within the range of his duties as agent of the défendant railroad com- 
pany? 

Tested, then, by this rule, can it be maintained that Van Kirk, in 
the institution of the prosecution oomplained of, was acting within 
the range of his duties as. agent, and in the course of his employ- 
ment as such agent? He was in charge of the lands of the com- 
pany, and it may be said that in every agency there is inoidental 
orimplied power and authority to the agent from his principal to 
employ ail the necessary andusual means to exécute the principal 
authority witheffect. 

. Authorities are cifed to thia. gênerai proposition, and they show 
that this rulç), is çarried, not only to the extent that an agent is 
authorized to employ the usual means.to effeot the object of his em- 
ployment, but it goes so far as to authorize an agent to employ ex- 
traordinary means and remédies provided by law ; as, -for instance, 
when an agent is authorized to coUect a debt he may not only bring . 
suit, but may resovt to attachment process, or to a replevin or detinue 
suit, and has authority to bind his principal in a bond required by 
law in order to obtain such remedy. • 

Cases are also oited to thé proposition that an agent authoriziôd to 
collect a debt, may,' when the law allows it, arrest and imprison the 
delîtor, npon the principle that it is one of the means of the rècovery 
of the debt. 

Imprisonmerit fot debt, however, is inhibited by article 1, § 22, of 
the state of Âlabama; and conceding that Van Kirk, in order to carry 
ont the objecta àhd purpBsèS of his'appointment,'might employ* ail the 
usuàl and evèn the extraordinary rneans and remédies provided by 
law, still the question remains, could he for such a purpose resort 
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to a criminal prosecution, and so tjind his principal for damagéfe, iï 
the prosecution was malicious ? 

It is claimed that, by section 4363 of the Eevised Code of Alabama, 
a criminal prosecution for larccny is a means for the recovery of a 
debt, because by its terms the owner of the property stolen may re- 
eover the value of bis property. That section provides in cases of 
conviction for larceny, and when the property bas not been returned, 
"* * • the assessed value shall be made an item in the costs of 
the case, and whenever the costs in such cases, including the value of 
the property stolen, are paid or worked out at hardlàbor, the court of 
county commissioners must, upori a proper showing, allow and draw 
a warrant on thé county treasury in favor of the owner of suoh prop- 
erty, for the value thereof, to be paid out of the fund arising from 
the proceeds of Buch labor." 

In view of the constitutional provision to which we hâve referred, 
it can hardly be maintained that it was the objeet ol this statuts to 
fumish a remedy fo a party whose property had been stolen, and 
thus give sanction to the idea that a criminal prosecution may bere- 
sortéd to as a means for the recovery of a debt. It is more consist- 
ent to say that this provision of thela'w was not intendéd for theben- 
efit of the person whose property had been stolen, but that it was to 
lend additional sanction to the law, and thus more efifectually deter 
persons from thé commission of this class of crime. 

When crime is committed against person or property, it is a men- 
ace to the public welfare, and the law is invoked to protect society 
and vindicate public justice. Grand juries are not orgauized to maki 
inqucst and indict persons in order that some one whose propertj 
has been wrongfuUy taken may bave destitution, but courts and 
■juries are charged witb the administration of the law for the public 
good. 

An argument is made that there is no more effectuai way by whicli 
this property of tha railroad company (its timber lanàs) could be 
protected than by invoking the criminal law agaiçst depredators 
upon it, and the prosecutionà in the United States courts are referred 
to, showing the purpose and efficiency of this remedy in protecting 
the public lands from spoliation. Grrant ail that can be said upon 
that subject, and it does not show that an appeal to the criminal 
law of tbe land by the indivîdual citizen is a proper means to obtain 
redress for a private wrong. When an offense is committed against 
the law, as to the person or property of tbe individual citizen, he 
properly makes complaint and institutea a prosecution against tbe 
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■wrong-doer; but he does so in vindication of the law which has been 
violated on his person or property, and not to secure a remedy to 
himself for his private wrong. 

In the case at bar, if the property of the corporation défendant in 
charge of agent Van Kirk was depredated upon, and the criminal law 
violated in regard to it.it might hâve been the agent's duty to complain 
to the officers of public justice, and even to take proper steps to bave 
the matter presented to a grand jury ; but in doing so could he aet 
otherwise than as a citizen — that is, in the absence of express author- 
ity from his company so to do ? 

The question is, can suoh action on his part be held to be within 
the scope of his agency and in the course of his employment ? There 
may be, and the books recognize some difficulty in determining what 
acts of an agent or employé are properly within the range and course 
of his employment; but to say that to put the criminal law in opéra- 
tion against a party on a charge of larceny of the property of the cor- 
poration is within the scope of his agency, and in the course of his 
employment, is a proposition which, in the light of the decided cases, 
cannot be mai^tained, There are cases to the contrary. Carter v. 
Howe Sewin^-maçhine Co. 51 Md. 290, and authorities there cited. 
. Thia conclusion seems to be strengthened from another view of the 
subject. Corporations can only aot by means of agents and em- 
ployés, and the decided cases upon the question of the liability of 
corporations for the acts of their agents and employés are mainly 
cases in référence to railroad corporations where the employés were 
employed in the opération of roUing stock upon the road in the trans- 
portation of freight and passengers. In thèse cases, employés such 
as conductors, engineers, and others are put in their positions by 
the corporations, and are charged with the management and control 
of agencies and instruments put into their hands by, and to be used 
by them in behalf of, the corporation in its bus'iness, and while so 
employed the railroad company must be held to assent to their acts, 
for they are the corporation itself in action, and it is bound for their 
acts, whether done negligently, unskillfully, or willfuUy. 

In the case àt bar the employment of Van Kirk as agent was not 
an employment of this character; his agency was not conneeted with 
the opération of the railroad, and he was not charged with the prop- 
erty of the railroad company used in the opération of the railroad. 
His agency had référence to other property altogether, and bis action 
in regard toi it cannot be held to be the action of the corporation in 
thçsame sensé and to the same estent ap if he had been an engineer 
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or a conductor employed and oharged with the management and con- 
trol of the means and agenoies by and with -which the corporation 
carried on its business. 

The conclusion is that when Van Kirk invoked the criminal law as 
he did he was not acting within the scope of bis agency, or in the 
course of his employment, and the oompany cannot be held responSible 
for his action, and that, therefore, the motion for a new trial must 
prevail; and it is so ordered. 



Parody V. Chicago, M. & St. P. Ry. Co. 

[Circuit Court, D. Minnesota, December Terra, 1882.) 

1. Mabteb Airo Bbbtant— Dbfbotivk MAOHiNaRT— Liabilitt dp Mabtœb fob 

Pbrsokai Injoby to Bektant. 

Where a master has expressly promised to repair a defect in the machinery 
used by the servants in his employment, the servant may recover for an injury 
caused thereby within such a period of timè after the promise aa would be rea- 
sonable to allove for its performance. 

2. Same— Promise bt Agent op Master. 

A promise to repair made by the agent of the master ig binding on the mas- 
ter, but the burden of proof is on the plainttS'to establish such promise. 

3. Same—Mbascre OP Damages. 

The »ward of damages in such cases must not be excessive. They are only to 
be remunerative,— compensatory,— a just and fair amoimt for the injury sus. 
tained. 

Ueland de Shores, for plaintiff . 

Bi^eUm, Flandrau tf; Squiree, for défendant. 

Nelson, J., (charging jury.) This suit is brought to recover dam- 
ages for a Personal. injury. The plaintiff was in the defendant's em- 
ployment as brakeman on a switch-engine in defendant's yard. His 
duty was tp couple the engine to cars in making up and breaking 
trains. He allèges the injury oomplained of was the resuit of a de- 
fective and unsuita^ble draft-iron or draw-bar attached to the engine, 
and that he informed the yard-master of the danger attending its use, 
who promised to remove it, but failed to do so. The défendant takes 
issue upon the alleged defective construction of thé draw-bar, and 
danger in itel use, and it being eonceded that the plaintiff remained 
in the service of the défendant, coupling with thia draw-bar, after 
knowledge of its danger, allèges that it is not responsible ibr the in- 
jury. The issue is sharply defined, and présents, in connection with 
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the facts for your détermination^ a considération of an exception to the 
rule exempting the common employer from liability to one employa 
for an injury caused by the négligence of a fellow-employe, and in 
some respects the duty and obligation of a railroad Company to its 
employés. The burden of proof ison the plaintiff, and he must es- 
tablish to your satisfaction that the injury ocourred; that the draw- 
bar was dangerous to operate and defective in construction, and that 
he informed the yard-master of the fact, who promisedto remedy the 
defect, but did not ; and that the draw-bar was the approximate cause 
of the injury. 

There is évidence tending to show that the draw-bar was an im- 
proper one, and not in ordinary use by the company in the yard ; that 
the switch-engine upon wbich plaintiff worked when first employed 
did not hâve ii attacbed; and, that shortly after he worked upon this 
engine he complained to the yard-master, telling him that it was 
dangerous, who promised to rembve it, but did not, and that he re- 
mained at work after complaint and unfulfiUed promise until, on May 
— , 1882, he was injured. 

The évidence on behalf «f the défendant tends to show that due 
care had been exercised in selecting the draw-bar; that it was safe 
and not defective in construction, nor dangerous, but safer than or- 
dinary draw-Jbars in use by the company; that it had no notice of 
any complaint from the persons using it, and never promised to re- 
move it. 

It was necèssary for thè défendant to use switch-engines in the 
yard with draft-irons or draw-bars at each end, in order to properly 
conduct its business; and in supplying suoh engines for this work it 
was the duty of the défendant to exercise reasonable care in the sé- 
lection of suitable and safe appliances to be used. It owed this duty 
to the plaintiff. It was under no obligation to furnish the safest 
known draw-bar. If the company observed ail the care whioh pru- 
dence suggested, and was required by the exigencies of the situation, 
in securing and furnishing a draw-bar adequately safe for the plain- 
tiff to use, it fuMUed its duty and performed its part of the contract. 

The work of coupling is an exceedingly hazardous one under the 
most favorable circumstances, and when the plaintiff entered such 
service it was implied in the contract between himself and the de- 
fendant that he assumed the dangers which ordinarily attend the 
performance of his work in whieh he voluntarily engagea, and that 
he risked thèse dangers for the compensation paid him. If he was 
not satisfied with the service he could withdraw. If it was too dan- 
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getôus, and attended -with greàt risks wHijh he did nbt care to take, 
the défendant could not compel him tô remain; and if he did the Com- 
pany did not absolutely insure his fiafety. 

The injury being conceded, the first question for yom to décide is, 
was the draw-bar attached to the engine so détective in its construc- 
tion and manner of usethàt it -was dangerous? The affirmative of 
this issue is upon the plaintif, and he must ptove by the preponder- • 
ance of évidence that this draw-bar was a dangerous appliance, and 
entirely inseoure for coupling, and that the défendant, in the sélec- 
tion of it, was wanting in care. If he bas not satisfied you, by thé 
évidence, that the défendant failed to exercise reasonable care in 
purchasing and providing this draw-bar, and you believe it reason- 
ably safe if proper care was exercised in its use, then the défendant 
is entitled to a verdict, for the reason that it bas iulfillçd its duty 
and obligation in respect to the appliance furnished. On the other 
hand, if you should arrive at the conclusion thàt the draw-bar was 
dàùgerouB, and defective in its construction, and also that thé Com- 
pany failed to exercise such caution as would ordinarily suggest itself 
to a prudent person, then you are to further consider whether the 
défendant was infonned of its' Rangerons and defective character, and 
promised to remedy it and prôvide another. 

• In regard to the notice requireà to inform défendant of this, it is 
stifficient that notice was given to that agent or servant of the de-' 
f eùdant, who made a requisitiob- for the appliances necèssary to be 
uèed in the yard of the défendant, and whose duty it is'to guard 
against injurious conséquences of defects in the particular appliances 
used therein. Such a person is the yard-master. He represeïitB the 
Company, and sincé it delegatëd to him the authority to make réqui- 
sition for engines, etc., for the Use of the yard, notice to him of dan- 
gerous draw-barô will be notice to the défendant. He is the proper 
person, and if after such notice he promised to remedy it, a failure 
tbdo sois the négligence' ôf 'thé défendant. Tb© évidence of> notice 
tothe yard-master and a promise to remedy, iW eonflicting. The bur- 
den of proof is upon the plaintiff tO show it^ H!e must prove by a 
prépondérance of évidence that he gave the notice and thatthe prom- 
ise was made. The plaintiff and some of bis witnesses testify to 
the fact, and the yard-masPer is éqûàlly positive that îiô complaint 
was made by the plaintiff, or by any one for him, or in his présence, 
and that he never promised to hâve the draw-bar removed. 

The plaintiff must prove that the défendant had notice of the dan- 
ger in using this draw-bar, and promised to remedy the defects ; for 
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in no view of the case can he recover, although the draw-bar was 
dangerous, unless he can satisfy you of knowledge by the défendant, 
and a promise to furnish a safe and secure draw-bar. If he has not 
by the prépondérance of évidence proved this, then he muât fail in 
bis action, and your verdict will be for the défendant. 

If, however, you find that the yard-master was notified of the dan- 
ger in using this draw-bar, and that he promised to remove it or 
remedy the defect, then, before the plaintiff can recover, you must 
consider further and détermine whether the plaintiff, in remaining in 
defendant's employ, assumed ail the risk and danger of working with 
this draw-bar under the cirsumstances. 

The foUowing rule is recognized by the suprême court, (see 100 U. 
S. 225:) 

"There can be no doubt that wnere a master has expressly promised to re- 
pair a defect, the servant can recover for an injurycaused thèreby within sueh 
a period of tlme after tbe promise as it would be reasonable to allow for its 
performance, and, as we think, for an injury sufifered within any period which 
would not preclude ail reasonable expectation that the promise might be 
kept." 

If, in your opinion, the time that elapsed was unreasonable, and 
the plaintiff was not justiâed in relying upon the assurance of tbe 
défendant to remedy the defect, and that no prudent man would con- 
tinue the employment when so long a time had elapsed after notice 
of the defect was given, and the promise to remedy it not fulfiUed, 
the liability of the company ceases, and by remaining he was want- 
ing in care and contributed to bis injury, and the défendant is en- 
titled to a verdict. 

If, however, under ail the cîroumstances, in view of the promise 
to remedy the defect, the plaintiff exercised due care in continuing to 
use this draw-bar, and was free from fault at the time of the injury, 
then he is entitled to a verdict, 

Should you so find, the damages which you award must not be ex- 
cessive. They can only be remunerative, — compensatory, — a just and 
fair amount for the injury sustained 

Verdict for plaintiff* • 

See King v. OMo, etc., R. Co. 14 Fbd, Bbp. 277. 
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Unitbd States v. Boston & â. B. Co. 

SaHE V. FlTOHBUBO B. Co. 
{District Court, D. Massachusetts. February 16, 1883.) 

1. Carbibbs op Live-Stock — Construcîtion of Statdtbb. 

By the provisions of the BeTÏsed Statutes of tbe United States, |§ 4386, 4390, 
no common carrier of cattle, slieep, swine, or other animais» conyeying the 
same from one state to aaother, shall confine the same in cars, boats, or ves- 
sels for a longer time than 28 consécutive hours, without unloading the same 
for rest, water, and f eeding for a period of at least five consécutive hours. 
Section 4387 gives to those who give such care a lien on the animais for the 
expenses incurred, and relieves them from liability for the détention. Section 
4388 fixes the penalty for violating such statute at not less than $100 nor more 
than $500. Sections 4389 and 4390 provide that the penalty may be recovered 
by civil action in the name of the United States in the circuit and district 
courts, and that the lien given by section 4387 may be enforced by pétition in 
the district court. 

2. Same— Constitution AiiiTT OP Stattjtb. 

Authority for this législation is found in that clause of the constitution 
whicb confers upon congress the power to regulate commerce amou^ the sev- 
eral states. 

3. Sahe— Penalty pob Violation. 

The penalty imposed by section 4388 is not less than $100 nor more than 
tSOO, where more than one animal is carried and conflned in violation of the 
statute. The statute cannot be so construed as to make the nnlawful confine- 
ment of each animal constltute a séparate offense, aud thug muUiply the penalty 
by the whole number of animais. 

On Demurrer. 

A. E. Pillshury, for plaintiff. 

A. L. Soûle, for Boston & A. E. Go. 

W. S. Stearns, for Fitchburg B. Co. 

Nelson, J. Thèse two cases are actions against raîlroaS com- 
panies to recover penalties incurred under Eev. St. §§ 4386-4390. 
The answer in each case contains a démarrer to the plaintiff's déc- 
laration. Section 4386 reads as foUows: 

" No railroad company within the United States, whose road forms any part 
o£ a Une of road over whlch cattle, sheep, swine, or other animais are conveyed 
from one state to another, or the owners or masters of steam, salling, or other 
véssels carrying or traasporting cattle, sheep, swine, or other animais from 
one state to another, shall confine the same in cars, beats, or vesaels of any 
description for a longer period than 28 consécutive hours, without unloading 
the same for rest, water, and feeding for a period of at least five consécutive 
hours, unless preveuted from so unloading by etorm or other accidertal 
causes. In èstimating such confinement the time duiing which the animais 
v.l5,no.3— 14 
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have been conQned without such rest on Connecting roada from which they 
are received shall be ineluded, it being the. intent of this section to prohibit 
their continuotis confinement beyond the period of 28 hours, except upon con- 
tingencies hereinbefore stated." 

Section 4387 makes it the duty of the ownèr or custodian, or in 
case of their default of the railroad company, or owners or masters 
of boats and vessels, to properlj feed and water the animais when 
unloaded; gives to the latter a lien on the animais for the expansé so 
incurred ; and relieves them from liability for the détention : 

Section 4388. Any company, owner, or custodian of such animais, who 
Icnowingly and willingly fails to comply with the provisions of the two pre- 
ceding sections, shall, for every such failure, be liable for and forfeit and pay 
a penalty of not less than $100 nor more than $500. But when animais are 
carried in cars, boats, or other vessels in virhich they can and do have proper 
food, water, space, and opportunity to rest, the provisions la regard to their 
being unloaded shall not apply. 

Sections 4389 and 4390 provide that the penalty may be recovered 
by civil action, in the name of the United States, in the circuit and 
district courts, and that the lien given by section 4387 may be en- 
forced by pétition in the district court. 

In the first case the déclaration allèges that the — 
" Defendant's road f orms part of a Une of road over which cattle, sheep, and 
s wine are convèyed from one state to another, to-wit, from the state of New York 
to the state of Massachusetts ;" that in July, 1882, the •' défendant, being engaged 
in conveying 1,380 sheep over its said road from Albany, in the state of New 
York, to Boston, in the state of Massachusetts, did knowîngly and willfuUy 
confine said sheep, and each and every one thereof, in cars upon its said road, 
without unloading the same for rest, water, and feeding for the period of five 
hours, in any period, for and during a longer period than 28 consécutive 
hours, to-wit, for 41 consécutive hours, inclusive of the time during which 
Haid animais had been so couflned without such rest on a Connecting road, to- 
wit, the New York Central & Hudson Eiver Eailroad, from which said de- 
fendant received the same; that said défendant or said Connecting road was 
not prevented: from so unloading said animais or any thereof by storm or 
other accidentai cause, and that said animais were not then and there carried 
by the défendant, or by said Connecting, road, in cars or other con voyance in 
which they could and did have proper food,' water, space, ànd opportunity to 
rest." 

Tho penalty demandedis "$100 for each of said animais, to-wit, 
the sum of |10,000.'' ■ 

In the second casé thé déclaration is similar in substance, ànd al- 
lèges that the-— 

" Defendant's road forms part of a lîne of road over which cattle, sheep, and 
swine are convèyed from one state to another, to-wit, from the. state of Ver- 
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mont to the state of Massachusetts," and that in July, 1882, the défendant 
"being engaged in carrying 1,875 swine over its said road from Winchendon 
to Cambridge, in said state of Massacliusetts, in the course and as a partof the 
transportation of said swine from points in the Pominion of Canada into and 
throïigh said state of Vermont, and thence into and through said state of 
Massachusetts to said Cambridge, did knowingly and willf ully," etc. 

The penalty demanded is "$100 for eaoh of said animais, to-wit, 
the sum of $10,000." 

1. The first ground of demurrer stated is that the statute on which 
the déclaration is baaed is unconstitutional and void. Authority for 
this législation is found in that clause of the constitutisn -which con- 
f ers upon congress the power to regulate commerce among the several 
states. In congress alone, under the constitution, is this authority 
vested. No state is compétent to make régulations of this character, 
^nd, until congress exercises its authority upon thé subject, transpor- 
tation of merchandise from one state to another is free. Ail this is 
settled beyond controversy by a long line of décisions of the suprême 
court. Gibbons v. Ogden, 9 Wheat. 1; Welton v. Missouri, 91 U. S. 
275; Sherlock v. AUing, M U. S. 99; Railroad Co.v. Eusen, 96 U. 
8. é65; Pensacola Tel. Co. v. West. V. Td. Co. 96 U. 8. 1; Tele- 
graph Co. v. Texas, 105 U. S. 460; Bridge Co. v. U. S. 105 U. S. 470; 
Sweatt V. Railroad Co. 3 Cliff. 339. The statute in question is di- 
rectly within the terms of thisclause of the constitution. It imposes 
régulations ùpon a particular class of traffic between states, and dé- 
clares in what manner and upon ^vhat conditions it shall bè oarried 
on. The statute cannot be any the less within the constitutional au- 
thority of congress. because its object is to require the humane treat- 
ment of live animais when in course of transportation as articles of 
commerce from one state to another. A railroad company in this 
state, whose road forms part of a Une of road over which live ani- 
mais ate conveyed from another state to points in this state, and 
which receiVes from its Connecting roads to be transported in this 
state animais which hâve been brought frorù another state, is ëngaged 
in interstate commerce, and as such is within the terms of the aofr of 
congress. 

2. The second ground of demurrer is that the penalty sued for 
is not the pena;lty imposed by the statute. This must be sustained. 
The confinement of thé entire number of animais for a longer period 
than 28 consécutive hOiirs, withôut uul6àding for rest, water, and 
feeding, is a single offense, for which the défendants are made liâ- 
ble to the penalty. By no fair constru,ctjon of thp.jtatute can the 
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imlawM confinement of eaoh animal be held to consiitute a separate 
offense, and thus the penalty be multiplied by the whole number of 
animais carried. The statute fixes the penalty at "not less than one 
hundred nor more than five hundred dollars." Within thèse limita 
the amount of the penalty is to be determined by the court, after 
verdict for the plaintiff. The plaintiff can only sue for the penalty 
prescribed by the statute. 

The demurrers are overruled on the first ground and sustained on 
the second. The plaintiff is to hâve 10 days within wMch tb ameud 
its déclaration in each case. Ordered accordingly. 



B&BTBAH and others v. Bobestscr.* 

{Oirettit Court, 8. D. New Tcrk.) 

Thbatt— Stipulations CJonstucbd. 

The stipulation in a treaty with a foreign power, to the effect that no higher 
or other duties shall be imposed on the importation Into the United States of 
tmy article, the produce or manufacture of the dominion of the treaty-making 
power, * * « than are or shall be payable on the like articles being the 
produce or manufacture of any other foreign country, held, not to prevent con- 
gress from passing an act exempting from duty like products and manufactures 
imported from any particular foreign dominion it may see fit. 

Dunning, EdsaU, Hart d Fowler, for plaintiffs. Thos. H. Edsall, 
of counsel. 

Stewart L. Woodford, U. S. Atty., for défendant, R. H. Worthing- 
ton, of counsel. 

Wallace, J. The demurrer to the complaint présents the ques- 
tion whether the plaintiffs are entitled to recover djities alleged to 
hâve been illegally exacted by the défendant, as coUector of the port 
of New York, upon the foUowing facts : The plaintiffs, in March and 
April, 1882, imported seTeral invoioes of sugars and molasses, which 
were the produce and manufacture of the island of St. Croix, a part 
of the dominions of the king of Denmark, upon which the défendant 
exacted and coUected duties at the rates imposed on sugars and mo- 
lasses by ijie act of congress of July 14, 1870, as amended by the 
acts of December 22, 1870, and March 3, 1875. Thèse acts pre- 
Bcribe the duty to be collected upon ail sugars and molasses of des- 
ignated grades. 

»Afflrmed. See 7 Sup. Ci Rep. 1115, 
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Since 1857 there bas existed a treaty between the United States 
and Denmark, one stipulation of "which is as foUoTurs: "No higher 
or other duties shall be imposed on tbe importation into the United 
States of any article, the produce or manufacture of the dominion of 
bis majesty tbe king of Denmark, » • * than are or sball be 
payable on tbe like articles being tbe produce or manufacture of any 
otber foreign country." 

In 1875 a treaty was concluded between tbe United States and tbe 
Hawaiian islands whereby several specified articles, among them be- 
ing sugars and molasses, but "being tbe growtb, manufacture, or 
produce of tbe Hawaiian islands," were to be admitted to ail the 
ports of the United States free of duty. Tbis treaty was not to take 
effect until a law to carry it into opération should bave been passed 
by congress. In 1876 tbe necessary législation was passed, and, 
upon due proclamation by tbe président, tbe treaty became operative 
and bas ever since remained in force. 

The plaintiffs duly protested against tbe exaction of duties upon 
their importation, insisting tbat, by force of tbe treaties and. légis- 
lation referred to, their importations, being tbe produce and manu- 
facture of tbe dominions of Denmark, were exempt from duties, and 
no otber or higher duties coûld lawfully be imposed upon them than 
were payable upon like articles when tbe growth, manufacture, or 
produce of the Hawaiian islands. Having taken ail the requisite 
preliminary steps required by statute, plaintiffs brought tbis action 
to recover the duties exacted by the défendant. They now rely upon 
the position that tbe Danish treaties opérâtes to limit the duties on 
Danish products to the amount coUectible under tbe Hawaiian treaty 
upon Hawaiian sugar and molasses. 

Tbe considération of the case will be simplified byassuming, with- 
out extended discussion, that tbe stipulation of the Danish treaty is 
operative and controUing, except so far as it bas been annuUed by the 
subséquent laws of congress. When tbe provisions of a treaty by 
their terms, or by reasonable implication from their subject-matter, 
require législative action to èarry them into effect, they do not oper- 
ate of themselves. The Danish treaty contained two stipulations, in 
separate articles, that required tbe payment of money on the part of 
the United States. The othisr stipulations, including tbe one under 
considération, could exécute themselves. Congress made tbe neces- 
sary appropriation for the payment of the moneys promised» 11 
St. at Large, 261. No further action on its part seemed necessary, 
and itâ silence when tbe subject was before it is signiûcant as a leg- 



214 ÏEDBBAL BEPOBTBB. 

islatîve construction that it \Fas not required to Bpeak. That con- 
gress had the power to annul this treaty, so far as it might hâve 
validity as a rule of municipal law, is not disputed. Both treaties 
and acts of congress are, under the constitution, the suprême law of 
the land, and each are of equal authority within the sphère of the 
constitutional power of the respective departments of the govern- 
ment by which they are adopted; therefore the treaty or the act of 
congress is paramount, according as it is the latest expression of the 
will of the law-making power. Ropesv. Clineh, 8 Blatchf. 304; 2'ay- 
lor V. Mortnn, 2 Curt. G. C. 45é; Gray v. Clinton Bridge, Woolw. 150; 
Cherokee Tobacco, 11 Wall. 616. 

Assuming the stipulation of the Danish treaty and that also of the 
Hawaiian treaty to be completely operative, the question in the case 
may, in one aspect, be considered as one of construction, to ascertain 
the meaning and resuit of several laws, adopted at différent times, 
reiating to the gênerai subject of duties to be iœposed on importations 
from foreign countries. By the earliest law, the Danish treaty, ail 
importations, the product of the Danish dominions, are to be free from 
the payment of higher duties than may be imposed upon products 
when imported from any other foreign country. By a later law— the 
several acts of congress imposing duties — spécifie duties are laid 
upon enumerated articles, irrespective of the countries whence they 
are imported; and by the latest law— the Hawaiian treaty — importa- 
tions, the products of the Hawaiian islands, are exempted from duty. 
This question would certainly be presented in a light the most favor- 
able to the plaintiffs by viewing their case as though the Danish 
treaty being in force, congress had subjected ail sugars and molasses 
to specified duties, excepting the. sugars and molasses the product of 
the Hawaiian islands. 

It cannot be fairly claimed that the Hawaiian treaty bas more 
vigor than this would concède to it. Giving it this effect, an author- 
ity direotly in point and adverse to the plaintiffs is found in Taylor 
v. Morton, supra. In that case a treaty between the United States 
and Eussia contained a stipulation in the identical language of the 
Danish treaty, (8 St. at Large 4é6,) and by the tariff act of 1842 
congress imposed a duty of $40 perton on ail hemps, "excepting Ma- 
nilla, Suira, and other hemps of India," on which a duty of $26 only 
was laid. The coUector of the port having exacted a duty of $40 per 
ton upon hemp ipaported from Russia, an action was brought to re- 
cover the différence between that duty and the duty coUectible on 
the hemps of India, upon the ground that by force of the Russian 
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treaty no higher duty eould be exaeted tjjan was le viable, upon the 
hemps of India. ■ It was urged that the tariff aot should be read as 
though the Eussian hemp were excepted as well as the, Indian hemp. 
The court refused to Banotion the suggestion* stating "that it -would 
do violence to the language of the act, and would force into it an ex- 
ception which it does not contain." 

Irrespective of the authorities of Taylor v. Morton, and consîdered 
as an original proposition, there would seem to be no reasonable 
foundation for the plaintiff's contention. By the législation of con- 
gress passed subséquent to the Danish treaty, the duties on importa- 
tions -from Denmark, as well as on ail other importations, were im- 
posed as congress had the right to prescribe them. It is not fortlae 
court to say that congress did not intend to prescribe the dùties it 
laid, or inoorporate an exception into the législation jwhich was not 
expressed. The court cannot assume that congress was ignorant of 
the stipulation in the Danish treaty, and cannot undertake to. décide 
whether congress meant to ignore that stipulation ot to recognize it/ 
The judiciary mùst take the législation as it finds it. It may inter- 
pret and construe, when the language of législation permits, but hère 
its powers and duty end. Grant that every intendment should be., 
implied in favorof the observance of treaty obligations, hère is an 
explicit enactment which leaves no room for implication. Gertainly 
no greater efficacy can be imputed to the Hawaiian treaty than to an 
act of congress of the date when the treaty took effect. If congress, 
at the time that treaty became law, had passed an act ex«mpting 
importations from the Hawaiian islands from duty, such an act 
would not manif est an intent to. creaté afurther exemption in favor 
of importation from Denmark, or to repeal existing duties on such 
importations. , 

Were it to be conceded that the stipulation of the Danish treaty 
should be deeméd'incorpoïated into the aets imposing- duties as 
though congress had declared that the duties therein enumeraled 
should not be collected, on importations the products of Denmark, 
at higher rates than might thereafter be imposed on importations be- 
ing the products of any other foreign country, the plaintififs would not 
be in any better plight. It would be necessary for them to maintain 
that their importations were subjected to higher duties than the prod- 
iiets of other foreign countries. How is it to be determined what 
duties are imposed on importations of other foreign countries, except 
by référence to the gênerai standard of duties ? If the products of ail 
countries, save one, are subjected to a uniform duty, how can it be 
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said the plaîntiffs' produots were subjeoted to a higher duty thau 
those of any other eountry ? The meaning of the stipulation is that 
there shall be no unfriendly discrimination in the imposition of dutiea 
between the duties of Denmark and those of other countries. The 
stipulation is satisfied when there is no discrimination, according to 
the rule and policy observed witb foreign nations in gênerai. The 
plaintifs' argument involves the assumption that the exception is to 
be deemed the gênerai rule. 

There is a broader view of the controversy, however, which cannot 
be slighted. Stipulations like the one relied on are found in up- 
wards of 40 treaties made between the United States and foreign 
powers since 1815. Without attempting an enumeration, it suffices 
to say there is a similar stipulation in the treaty with Prussia, with 
Sweden and NorWay, with the two Sicilies, with Portugal, with Nicara- 
gua, with Hayti, with Honduras, and with Italy, ail of which were in 
force when cohgress enacted the présent tarifif act. If the argument 
for the plaintiffs is sound, ail thèse treaty stipulations are to be deemed 
embodiéd in the tarifif act so as practically to exempt from duty th'fe 
importations of ail thèse foreign countries whenever the products of 
a single eountry may be exempted from duty. 

Can it be for a moment supposed that a stipulation in a treaty 
with a single power, exempting the products of that eountry from the 
payment of duty when imported hère, made in the interest of our 
own commerce or manufactures, or designed upon spécial considéra- 
tions of comity between the two nations, could be intended to afifect 
such a far-reaching abrogation of our own revenue laws as would 
thus ensue ? The proposition is too startling to be entertained, 

Other considérations are suggested, opposed to the contention of 
the plaintiflfs; but, without pursuing the subject further, it seema 
clear that their position is untenable. 

Judgmeut ordered for défendant upou the demurrer. 
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WiLDEB V. Kent and othera. 

(GireuU Court, W. D, PennsyUania. February 2, 1883.) 

1. ExEcnriON— Lbvt— What Articles Embkaced. 

A sherifE's levy described the premises as " having ereoted thereon a large 
two^story brick building, knôwn as the Corry Wooden-ware Works, with ma- 
chinery for manufacturing tubs, pails, etc., large boilers and engine, pulleys, 
shafting, belting," etc. Hdd, that the levy embraced two patented machines, 
although loose and portable, used in the works in the ordinary course of the 
manufacture of tubs and pails, to paint or grain designs thereon and thus fin- 
ish them for the market. 

2. Samb — What Passes with Patented Machikb. 

Whatever right to use a patented machine the défendant în an exécution 
may hâve, passes with the machine to the purchaser upou a sale thereof by the 
sherifi. 

In Equity. 

Bakewell d Kerr and J. M. Stoner, for complaînant. 

George H. Christy, for respondents. 

Before McKennan and Achbson, JJ. 

AcHEsoN, J. In Pennsylvania, as between vendor and vendee, 
heir and exécuter, and debtor and exécution créditer, machinery, 
whether fast or loose, of a manufactory, wbich is a constituent part 
thereof for the purposes of the business there conducted, and with- 
out wbich the establishment would not be fully eqnîpped, is a fix- 
ture, and passes as a part of the freehold. Voorhis v. Freeman, 2 
Watts & S. 116; Ege v. Kille, 84 Pa. St. 333; Mwris' Appeal, 88 
Pa. St. 368. That the two graining machines, the subject-matter of 
this suit, although loose and portable, were fixtnres, within the 
above-stated principle, we incline to think. But, in our appréhen- 
sion of the case, it is not necessary to pass definitely upon that 
question. The sheriff's levy upon the real estate, after describing 
the factory lot, proceeds thus: "And having ereoted thereon a large 
two-story brick building, known as the Corry Wooden-ware Works, 
with machinery for manufacturing tubs, pails, etc., large boilers and 
engine, pulleys, shafting, belting," etc. 

Now, the two graining machines were then used in said works in 
the ordinary course of the manufacture of tubs and pails, to paint 
or grain designs thereon, to, finish the vessels, and make them mar- 
ketable wares. Clearly they were within the scope of the levy. In 
Voorhis v. Freeman, supra, where the sheriff's vendee claimed dupli- 
cate detached roUs, the premises having been described as "a lot or 
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pièce of ground, with one iron roUing-mill establishment situate 
thereon, with the huildmga,appai-atus, steam-engine, boilers, bellows, 
etc., attached to the said establishment," Chief Justice Gibson said: 
"And, were it neeessary, we would further hold that they might hâve 
passed, had they been chattels, by force of the word 'apparatus' in 
the description of the premises." So, in this instance, we décide 
without hésitation that, nnder the sheriff'a levy, sale, and deed, the 
title to the two graining machines vested in his vendee as part of 
the desighated machinery. 

Each machine is a patented apparatus construeted under letters 
patent granted by the United States to John E. and Alfred J. Cross. 
The plaintiiï, David H. Wilder, having acquired the exclusive terri- 
torial right io the patent for thé counties of Erie and Warren, Penn- 
sylvania, set up said two machines (one of which he bought from 
one of the patentées and the other of which he construeted himselfj 
in the Corry Wooden-ware Works, in the said county of Erie. They 
were there operated under the patent fora numberof yearsby Wilde r 
& Howe and the Corry Mànufacturing & Lumher Company, (o! 
both which concerns the plaintîff yi&a a member,) and by the plain- 
tiff individually, he having eventually become the sole owner of thi' 
Works and machinery,. ihcluding the machines in question. After- 
wards, uponan exécution against Wilder, the sherifif levied upon th(; 
Works and machinery, and sold the same to Adams Davis, one of th- 
défendants. The sheriff's sale, as already shown, embraced the two 
graining machines, and under the titlé thereby acquired the défend- 
ants are bperating them at said workg. This is the alleged infringe- 
ment of which Wilder complains. 

We are therefore called upon to décide what rights a purchaser at 
sheriff's sale takes in a patented machine belonging to and sold as 
the property of the owner of the patent, — ^the défendant in the exé- 
cution. The learned counsel agrée that the question bas never been 
judicially determined; and upon diligent search no case has been 
found involving the précise point now presented for décision. In 
Sawin v. OuÙd, 1 Gall. 485; 1 Eobb, 47, the sheriff, upon an execu. 
tion against the patentée, levied on and sold the "materials" of sev- 
eral of the completed patented machines, and such sale was held te 
be no infringement of the patent-right. 

" He soM," said Mr. Justice Story, "the materials as such. to he applied by 
the purchaser as he should by law hâve a right to apply them. The pur. 
chaser must therefore act at his owu péril, but in no respect eau the ofticer 
be responsible for his conduet," 
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The spécifie ruling in Chambers y. Smith, S Pisher, 12, was that a 
purchaser at a marshars sale of a patented machine was an in- 
fringer in operating it Outside of the district to which its use was 
limited by the license granted to the défendant in the exécution. 

The position taken by thé plaintiff's counsel is that when the 
owner of a patent, who does not manufacture for sale, makes a 
machine for his own use only, and suoh patented machine is sold at 
a forced sale by the sheriff, the right to use it does not pass with it, 
but only the ownership of the materials of which the machine is 
constructed. To sustain this proposition reliance is placed upon the 
cases of Stephens y.Cady, lé How. 528; and Stevens v. Gladding, 17 
How. 477, in which it was held that the^seizure and sale of the copper- 
plate of a copyrighted map, under an exécution against the owner of 
the copyright and plate, did not carry with it the right to print and 
publish the map. But the reason assigned for this is that the copy- 
right — the exclusive and intangible right to multiply copies of the 
original work — does not inhere in and bas no necessary connection 
with the plate, which is the mère instrument for producing the 
copies. The copyright and the plate are whoUy distinct and discon- 
nected subjects of property, each capable of being owned and trans- 
ferred indépendant of the other, (Id.,) and therefore a judieial sale of 
the one does not carry any title to the other. 

But the lawful sale of a patented machine takes it out of the 
monopoly, either altogether or pro tanto, according to the nature of 
the contract. The purchaser of a machine from the patentée ac- 
quires no right in the patent itself, and needs none to enable him to 
enjoy his acquisition. By implication he is invested with a license 
to use that particular machine, and, in the absence of express stipu- 
lation to the contrary, such license passes with the machine to suc- 
cessive owner s as an incident of proprietorship. That such is the 
law in case of a voluntary sale of a patented machine by the patentée 
is incontrovertible. But wherefore should the rights of the sherifif's 
vendes, under an exécution against the patentée, be less than those of 
a purchaser directly from the patentée ? The rule is that the pur- 
chaser at a sheriff's sale succeeds to the bénéficiai rights of the de- 
fendant in the exécution to the property sold. Chambers v. Smith, 
supra. But why should an exception be made where the subject- 
matter of sale is a patented machine? To deny to the sherifif's 
vendee the lîght to use such machine would in effect prevent its sale 
upon an exécution at law, as an operative apparatus, and praetically 
withdraw it from the reach of the owner's exécution creditors. The 



220 FEDERAL BEFOBTEB. 

mischîevous conséquences to such creditors to which the doctrine 
contended for would lead (now that patented machinery bas corne 
into almost universal use) can hardly be estimated. The plaintiff's 
position is untenable. It is very true that the patent-right itself, be- 
ing incorporeal and resting exclusively upon statutory grant, cannot 
be levied on at law, and is availabie to creditors only by proceedings 
in a court of equity. Ager v. Murray, 105 U. S. 126. But a patented 
machine is susceptible of manual seizure, and the unrestricted sale 
thereof does not involve the transfer of any interest in the patent. 
The conclusion, therefore, is that whatever right to use the patented 
machine a défendant in an exécution may hâve, passes with the ma- 
chine ■when sold by the sheriff to his vendee; hence it follows that 
the plaintiff bas no just cause of complaint against thèse défendants. 
The foregoing views being décisive of the case, it is unnecessary to 
consider the other questions which the counsel hâve so ablv dis- 
cussed. 

McKbnnan, J. I concur fuUy in the foregoing opinion. 

Pbb Cueiam. Let a decree be drawn dismissing the plaintiff's bill, 
with costs. 



Baum and others v. Goslinb.* 
(Circuit Court, D. Colorado. January, 18S3.) 

1. Attaching and Jddgmhst Cbbditorb — Thb Lattbk cannot Pborate with 
Former. 

In this State attachment writa are not made returnable to terms of court, 
There is no such class of actions as mentioned in section 116 of the Code of 
Civil Procédure, and that section is inapplicable. The proceeds of attaclied 
property cannot be distributed as provided in that section. 

Motion to Prorate Judgment with Attaching Creditors. 

Decker é Yonley, for plaintiff. 

No counsel appeared for the other parties in interest. 

Hallbtt, J., (orally.) September 30, 1882, Abraham Kuh and 
others brought suit in this court against H. S. Gosline to recover 
$1,491, alleged to be due to them from the said Gosline for goods 
sold and delivered. On the same day they took out an attachment, 
which was levied on certain goods of the défendant. Octobet 17, 

*From the Colorado Law Reporter. 
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1882, judgment was rendered in this court in that action agaînst the 
défendant for the said sum of $1,491. In like manner and with the 
same proceedings, Leopold Simons and others obtained judgment 
against Gosline for the sum of 1 1,224. Executions were issued on 
those judgments, under which the property attached was sold, and the 
proceeds, after paying expenses, amounting to $2,719, are now in 
the hands of the marshal. 

This term of court was opened on the third day of October, 1882, 
and it will be observed that the suits above mentioned, in which writs 
of attachment were issued, were begun before the term. The présent 
case, in which Julius Baum and others are plaintiffs, was begun 
October 14, 1882, and judgment rendered therein against the défend- 
ant October 18, 1882, for the sum of $1,378.50. 

No writ of attachment was issued in this suit, but plaintiffs claim 
that they are entitled to share in the proceeds of the property at- 
tached in the other suits above mentioned, under section 116 of the 
Code, which reads as f oUows : 

" In ail cases where more tban one attachpient shall be issued against the 
same person or persons and returned to the same term of court to which they 
are returnable, or when a judgment in a civil action shall also be rendered at 
the same cerm against the défendant, who is the same person and défendant 
in the attachment or attachments, the court shall direct the clerk to make an 
estimate of the several amounts each attaehing or judgment creditor will be 
entitled to eut of the property of the défendant attached, either in tlie hands 
of the garnishee or otherwise, after the sale and receipt of the proceeds thereof 
by the sherifif, calculating such amount in proportion to the amount of their 
several judgments, with costs, as the same will respeetively bear to the amount 
of the sum received, so that each attaehing and judgment creditor will receive 
his just part thereof in proportion to his demand," followed by directions for 
distributing the f und. 

That section was in the first attachment act of the territory of Col- 
orado, approved October 29, 1861, (First Session Territorial Assem- 
bly, 210,) and it was obtained from the statutes of Illinois. Before 
it was enacted by the territory of Colorado, it had received a con- 
struction in Illinois to the effect that only those creditors who should 
obtain judgment at the term of court to which writs of attachment 
were returned and returnable, could share in the proceeds of prop- 
erty attached. Rucher y. Fuller, 11 111. 223. 

In the territorj' of Colorado this section survived the changes made 
from time to time in the attachment act, until the admission of the 
state, (Eev. St. 1868, p. 6,) when it was incorpora ted into the Code 
as section 116. 
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In the practice of tlie state of Illinois and in the territory of Col- 
orado, writs of attaehment and other process for commencing suits 
were made returnable to terms of court. Under that System of pro- 
cédure the meaning of the section was well understood. It defined a 
class of creditors who were entitled to participate in the proceeds of 
propèrty which should be seized by attaehment. They were credit- 
ors who had writs of attaehment returned and returnable to the same 
term of court, and other creditors proceeding by ordinary summons, 
who might be able to obtain judgment in the same term with the at- 
tacbing creditor. This is shown by the case from 11 111. before 
referred to. In the Code of Colorado there is no such clasa of credit- 
ors. Writs of attaehment are net made returnable on any day or 
at any term of court, and procesa of summons requires the défendant 
to answer within a certain number of days after service, so that there 
are no such creditors known to the courts of Colorado or defined in 
the laws of the state as are mentioned in section 116 of the Code. 
By their motion, plaintiffs allège in substance that they are of a class 
of the creditors of H. S. Gosline who are entitled to share in the pro- 
ceeds of this propèrty. But it seems that there is no such class un- 
der the law, and therefore the motion must be denied. In No. 
1043, the Exchange Bank against the same défendant, and No. 1066, 
C. E. Mantz et al. against the same défendant, judgments were also 
entered at this term, and the plaintifiEs would be entitled to partici- 
pate in the distribution if any order of that kind could be made ; but 
the rule must be the same as to ail thèse parties. Section 116 is 
entirely inoperative in connection with the other provisions of the 
Code, and uo order of distribution can be made, 



United States v. Central Nat. Bank. 

(District Court, 8. D. Nm York. Febraary 1, 1883.) 

1. Internai Revenue — Taxation of Nationai/ Banks. 

TJnder section 120 of the revenue act of June 30, 1864, (13 St. at Large, 283,) 
the plaintifE, in order to recover a duty upon certain sums alleged not to hâve 
been returned, must prove that thèse sums were either declared as dividends, 
or added to the surplus or contingent funds of the bank 

2. Same— SuBPLUB Funds. 

Construing together sections 120 and 121, their im^ort should be held to be 
to tax only the actual profits made — i. «., under section 120 for profits declared 
or added to their surplus funds, and under section 121 for such profits earned 
as were not so declared or added to the surplus or contingent f und ; and whero 
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a divideij^^as declared by a bank, begides paying und«r the atate law the 
State tax imposed upon the par value of its shares as against the stockholders, 
and tiie bank made return of and paid to the United titates officers the tax on 
the dividend declared, but noton the state tax paid on account of itsaiock- 
hpldersj and it f»fterwards appeared that embezzlements cohcealed during this 
period exceeded the amount pf the state tax not returned: hel4, on demurrer, 
that if thé bank would hâve been liable to pay the duty upon the sum paid for 
state tax, it was entitled to show the embezzlements as a correction of the re- 
tums, and that no f urther tax under section 120 was due to thegovemment. 

S. L. Woodford, U. S. Atty., and EJ. B.HUl Asst., for the United 

StateSi, .r:; 

Martin CE jSî»iîfe, for défendant. i; j 

Beown, J. By the amended complaint in this action the plain- 
tiff seeka to recover nnder section 120 of the revenue act, passed June 
30, 1864, (13 St. at Large, 283,) aduty of 5 per centum upon certain 
sums of money alleged to he dividends declared by the défendant due to 
stopkholderB, of whioh the défendant made no return, and upon which 
it is alleged it paid no duty. See same case, 10 Ped. Eep. 612. The 
answer, by its first défense, dénies that it made any such dividends 
as alleged. For a second défense it avers that the sums claimed as 
dividends were paid to the state of New York as taxes levied upon 
the par value of the shares of its capital stock, pursuant to law. By 
the third défense, it avers that its retums were in excess of the re- 
quirements of the law by reason of large embezzlements, through 
which it had lost large sums in excess of the amounts alleged not 
to .hâve been returned, and which losses were not discovered until 
long afterwards. The plaintiS demurs to the second and third dé- 
fenses. 

I am of the opinion that to entitle the plaintff to recover it must 
, show that the sum paid as taxes, on which it claims duty under sec- 
tion 120, was a dividend or a part of a dividend declared by the 
défendant due to stockholders. 

Th« second défense asserts that it is advised and believes that thèse 
moneys so paid for taxes were a legitimate expeuse of its business, 
and in no sensé a part of its dividends. I do not find any averment 
or admission in the second défense that such moneys sp paid were a 
part of any dividends declared, and, under the state law as pleaded, 
it does not appear that they would be neoessarily such. For this 
reason the demurrer to the second défense, and to the other analo- 
gous défenses, must be overruled. 

In regard to the third défense, the demurrer admits that the loss 
from embezzlements, which were concealed and unknown to the de- 
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fendant at the time it made its retarns, exceeded the amount claimed 
to be déficient in its retarns, being the amount paid by the défend- 
ant for state taxes; that its returu was made in good faith, and with 
the belief that it was a correct statement of the profits realized; that 
in conseçiuence thereof it was led and induced to pay and distribute 
among its stockholders a mueh larger sum than it really earned, and 
to pay a much larger tax thereon to the plaintiff than it was in fact 
liable to pay; and that in making such payment it in fact did pay 
and distribute among its stockholders from its capital, and from its 
surplus and contingent fund earned in former years, not only the 
amounts now claimed, but a much larger sum, and did erroneously 
pay for the year mentioned an excessive tax. This défense, if true, 
it seems to me ought to be upheld. It leaves no equity in the claim 
for duty under section 120. 

Sections 120 and 121 seem to me clearly to indicate the real inten- 
tion of the law, namely, that the banks should pay a tax upon ail 
their profits and earnings for the year ; if deelared as dividends, or 
added to their surplus or contingent funds then payable under sec- 
tion 120; but if no dividends or additions to the surplus or contingent 
funds were made, then upon the amount of profits "accrued or earned 
and received" under section 121, of which the président or cashier 
was required to make return under oath. The question is not pre- 
sented hère as to the obligation of a bank where it intentionally dé- 
clares a fictitious dividend, for the answer states that the dividends 
were deelared in good faith, and in ignorance of the large losses by 
concealed embezzlements, whereby the dividends actually retumed, 
and on which duty was paid, were in excess of its "earnings, in- 
come, or gains." That a dividend is deelared is undoubtedly jpnma 
fade évidence of such "earnings, income, and gains," under section 
120 ; and the burden of proof to show the oontrary is upon the de- 
fendant. But if the défendant, after having deelared such dividends 
in ignorance of large losses, had discovered thèse losses before the 
time for making its return, it would clearly hâve the right to hâve 
thé error corrected. I think the court ought to allow the same cor- 
rection now, by way of défense, as the government officers must 
hâve allowed, if opportunity had occurred for correction before 
them. No injury is thereby done to the government, and no injury 
ought to be done to the défendant by refusing such a correction. 

The demurrer, therefore, to the third défense and -the others sim- 
ilar to it, should also be overruled. 
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Davbnpoet Nat. Bank ». Mittelbtjsoheb, Collector, etc., and 

another. 

{Circuit Court, 8. D. lova. January, 1883.) 

L Taxation— Stock of Satings Banks. 

Whether the law of lowa exempta from taxation the shares of the capital 
stock of savings banks, not decided. 
2. State Btatdtbs — ^Construotiom op — PnovnroB of State Bupheme Coubt. 
It is the peculiar province of the suprême court of the stato to détermine the 
meaning of the statutes of such state, and with sucb détermination courts of 
the United States will hesitate to place upon a state statute any construction 
which will bring such statute in conflict with a statute of the United States, 
and therefore render it void. 
8. Samb— Keyende Laws — Conbtruotiok— Rui^ of. 

In the construction of revenue laws, if property, which by a previous gênerai 
statute is declared liable to taxation, is to be exempted under a later act from 
bearing its proportion of tlie public burden, the exemption must rest upon 
some clear and unequivocal provision of the statuta 

In Equity. On final hearing. 

A . J. Hirschl, for complainant. 

Nath. French, for défendants. 

MoCbaey, J. The complainant is a national bank looated in 
the city of Davenport, lowa. The défendant Mittelbuscher, as tax- 
collector for said city, bas demanded of complainant $1,631 as tax 
levied by said city upon the shares of the capital stock of the bank. 
The complainant allèges that said tax is an illégal charge against it, 
and that the same is null and void, because the statutes under which 
the same was levied are contrary to section 5219 of the Eevised 
Statutes of the United States, which provides that shares ,of national 
banking associations shall "not be taxed at a greater rate than is as- 
sessed upon other moneyed capital in the hands of individual citi- 
zens." 

it is alleged that under the statutes of lowa the shares of stock in 
savings banks are exempt from taxation, while those in national 
banks are subject thereto, whereby the latter class of property is 
taxed at a greater rate than the former. Complainant allèges a 
willingness to be taxed the same as savings banks, and as a reason 
for not tendering any sum as the tax legally due, it says tbat if 
assessed or taxed under the statute of lowa, under which savings 
banks are taxed, it would hâve nothing at ail to pay as city tax for 
1882, because ail its capital stock and ail its surplus are now and 
were during the whole of the years 1881 and 1882, and long prior 
v.l5,no.3— 15 
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thereto, invested in non-taxable bonds of the United States govem- 
merit, and because, furthermore, its other personal property, to-wit, 
moneys and crédits, are not, and were net during said period, equal 
to the average amount of debts by it owing. 

Counsel hâve argued very fully the foUowing questions : 

(1) Does the law of lowa exempt froça taxation the stock of savings 
banks? (2) If so, is such law void as being in conflict with section 5219, 
Revised Statutes of the United States ? (3) Does it appear from the plead- 
ingg and proof that complainant is not liable to pay any tax whatever to the 
city of Davenport for the year 1882 ? 

1. Are the shares of the capital stock of savings banks exempt 
from taxation? 

ïhe gênerai provision of the statute of lowa is very broad and 
sweeping. It is found in section 813 of the Code of 1873, and dé- 
clares that "depreciated bank notes and the stock of corporations 
and companies shall be assessed at th€fir cash value." 

In Cook V. Burlington, 13 N. W. Eep. 113, it was held by the su- 
prême court of lowa that the législature has the power to impose a 
tax on the shares of stock of a corporation, in addition to a tax on 
the property of the corporation. 

That the gênerai provision would, if it stood alone, apply to and 
dispose of this case is very clear; but the question of diffioulty arises 
upon the construction of section 28 of the act to authorize the or- 
ganization of savings banks in the state, which is as-follows: 

" ïhe paid-up capital of ail savings banks, organized and doing business 
uader this act, shall be subject to the same rates of taxation and rùles of val- 
nation as other taxable property, by the revenue laws of the state, which 
taxes shall be levied on and paid by the banks, and not the individual stock- 
holders, and the gênerai assembly shall never impose any gréater tax upon 
property employed in banking under this act than is or may be imposed upon 
the property of individuals. The franchise of ail such banks, the savings and 
funds deposited therein, and the mortgages and other securities, wherever the 
same are invested, are not to be taxed, but are expressly exempted therefrpm, 
and may be omitted from assessments of the banks, required by the revenue 
laws of this state." See McClain's Code, 319. 

Does this section, construed in connection with the previous law, 
exempt the shares in saving banks from taxation? It provides in 
the first clause that the paid-up capital of savings banks shall be 
subject to taxation as other taxable property, and that the tax shall 
be levied upon the banks, and not upon the individual stockholders. 
Under this provision we suppose the bank is to be taxed upon the 
capital actually paid in by the stockholders; that is to say, upon thè 
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money which, as a corporation, it actually receives from îts stock- . 
holders and ©mploys in its business. This is a very reasonable pro- 
vision, since, to ail intenta and purposes, the money so paid in is the 
money of the corporation. Does it necessarily foUow that the stock- 
holders are not liable for any taxation upon their stock ? Suppose 
the stock is not full paid, as, for example, that only 50 per cent, is 
paid in, and that the stock is worth par, would it be contended in 
such a case that the stockholder would be liable for no tax ? If so, 
one-half of the actual value of the property would escape taxation 
altogether. Or suppose it is fuU-paid stock, and worth in the hands 
of the stockholders 50 per cent, above its par value, would not the 
stockholders be liable to be taxed upon the excess of the value over 
and above the par value ? It seems probable that this statute and 
the gênerai provision above quoted, being construed together, ought to 
be held to require the stockholder to pay taxes upon his shares of 
stock, at least to the extent that there is no taxation upon the same 
against the bank. The section in the second clause pro vides that the 
property employed in savings banks shall not be taxed to any greater 
extent than is or may be imposed upon the property of individuals. 
The third clause exempts frc5m taxation "the franchise of ail such 
banks, the savings and funds deposited therein, and the mortgages 
and other securities, wherever the same are invested." This clause 
evidently does not refer to shares of the capital stock, but (1) to the 
franchise; (2) the deposits; and (3) to the securities in which the 
capital is invested. A tax upon the capital paid in is substituted 
for a tax upon thèse. 

The suprême court of lowa has never plaeed a construction upon 
this section. It is the peculiar province of that court to détermine 
the meaning of the statutes of the state. UntU it shall construe the 
statute as exempting the shares of stock in savings banks altogether 
from taxation, we are disposed to hold that it does not do so, espe- 
cially since to give it the construction contended for would, to say the 
least, raise a serions question as to its validity. The courts of the 
United States are very reluctant to place upon a state statute any 
construction which will bring it into conflict with a statute of the 
United States, and therefore render it void. 

We understand that this question is now before the courts of the 
state, and we are therefore content to await the authoritative décision 
of the suprême court of the state. When that tribunal has construed 
the statute we will abide by its construction, and if it be such as to 
bring the law of the state into irreconcilable conflict with section 
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5219 of the Eevîsed Statutes of the United States, it will be our duty 
to déclare it void. But if it be held thfl,t savings banks ^.re subject to 
taxation the same as other corporations organized under the laws of 
lowa, except to the extent that the property of such banks is expressly 
exempted, and that therefore the stock is not exempt, but may be taxed 
in the hands of the stockholders aocording to its cash value, then, of 
course, the statute will stand as in substantial harmony with the na> 
tional bank act. 

It is now well settled that the shares of stock of corporations gen- 
erally, in lowa, are subject to taxation. Cook v. Burlington, supra. 
If the stock of savings banks is exempted at ail, it must be by the 
provisions of the section above quoted. As we hâve seen, it is not 
clear that such is the efîect of that section. It is a sound and well- 
settled rule for the construction of revenue laws that "if property^ 
which by a previous gênerai statute is declared liable to taxation, is 
to be exempted under a later act from bearing its proportion of the 
public burden, the exemption must rest upon some clear and un- 
eqivocal provision of the statute. 

2. The construction reaohed upon the first question renders it un- 
neeessary for the présent, at least, for this court to consider the second. 

3. Nor is it necessary to détermine the third question discussed by 
counsel. It may, however, be observed that, in our opiilion, the 
proof fails to show that ail the capital stock, and ail the surplus as- 
sets of complainant, is and bas been invested as alleged in non-tax- 
able bonds of the United States. If the case of the complainant were 
otherwise made out, it would be necessary to refer the question hère 
suggested to a master for proof. The order is that there be a decree 
for respondents for costs, and dismissing the bill. 



A former lowa statute, of which the présent is almost a Uteral copy, 
was construed to exempt state bank shares from taxation. See Hubbard v. 
Sup'rs, 23 lowa, 130. The saving banks capital invested in. government 
bonds is not taxable. &. A. S. B. v. Burlington, 54 lowa, 609; [S. C, 7 N. W. 
Eep. 105.] Thèse banks hâve power to " discount, purchase, sell, and make 
loans upon commercial paper, notes, bills of exchange, drafts, or any other 
Personal or public security." Fifteenth General Assembly of lowa, c. 60, § 
9, (5.) Section 5219, Kev. St., dates from 1868, and upon the point as to 
whether it differs from the act of 1864, and whether it prevents discrimination 
in taxation between national and state banks, there has been but one direct 
décision, and that holds that such discrimination is prevented. See City N, 
B. V. Paducah, U. S. C. C. Kentucky, 5 C. L. J. 347, and In Thompson, 
N. B. Cases, 300. To same efEect is Pollard v. Zuber, 65 Ala. 635. Other 
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îases cited were Peopîe v. Weaver, 100 U. S. 645 ; Adam» v. Mayor, 95 U. S. 
22; Pelton v. Corn. N. B. 101 U. S. 539; First Fat. Bank v. Waters, 7 Ym. 
Bwe. 156; Evansville Nat. Bank Y.Britton, 8 Fed. Bep. 870; Bup'ra T. 
Stanley, and other cases, U. 8. 8. 0. 1882, 25 Alb. Law J. 443. 

Défendants relied upon severaJ of the above-named casea, and upon Lion- 
berger y. Rome, 9 "Wall. 473; McLaughlin v. Chadwell, 7 Heisk. (Tenn.) 397; 
City of Richmond v. Scott, 48 Ind. 571; Stratton v. Oollins, N. J. 1882, Ee- 
porter of May 3d; People v. Com'rs, 4 Wall. 256; Sephum v. Sehool Directors, 
23 Wall. 480; Adams y. Mayor, 95 U. S. 19. 
See Frazer v. Siehem, 16 Ohio St. 625. , 

The point was also made, though net mentioned in the opinion, that a dis- 
crimination in taxation between the national and the savings banks shaies 
was répugnant to the fourteenth amendaient of the United States constitu- 
tion, accoiding to Railroad Tax Cases, (California,) 13 Fbs>. Bbp. 722. 

A. J. H. 



Balfode ». Whbbleb. 
{Dittriet Court, 8. D. New York. Febmaiy 1», 1883.) 

1. BASKniTPTCY — Pbbfbrencb. 

An assignée in bankruptcy, tnough represemmg oniy creditors at large, can 
maintain an action to set aside as fraudulent and void a sale upon exécution 
issued on a judgment on a cognovit note of the bankrupt given with the intent 
to secure a préférence. 

2. Same — Cognovit Note — Rev. St. § 5128. 

Where such cognovit note was taken 10 months before proceedin{8 in bank- 
ruptcy, but at a time when the debtor was insolvent and known to be so by 
the créditer, and the cognovit note was given pending an extension to the debtoi 
by bis creditors, and for the purpose of securing a préférence to the défend- 
ants in any contingency, and thereafter within two months of flling a pétition 
in bankruptcy judgment was entered on the cognovit note, and a levy made 
upon the debtor's stock of goods, and the debtor thereupon gave consent in 
writing to a private sale thereof by the sherifE on exécution pursuant to the 
law of Ohio, under which the property was sold to the défendants at such pri- 
vate sale, and the bankrupt remained in charge as before, hdd, that the seiz- 
ure and sale on exécution were " procured or suiïered by the bankrupt" within 
two months of the bankruptcy proceedings, with the intent to give a préfér- 
ence, and that the sale was void under section 5128 as against the assignée in 
bankruptcy, both as a seizure procured by the bankrupt as well as an " indirect 
transfer or conveyance." The cases of CiarAe v. /««K» and Wattony. Taylor, 
21 WaU. 360, 368, distinguished. Hdd, also, that the défendants shoaid ao-. 
couut to the assignée for the price of the property, on the sale to them. 

In Bankruptcy. 

C. Steward Davison, for complainant. 

J. F. Crombie, for défendants. 
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Brown, J. This is an action in equity brought by the com- 
plainant, as assignée in bankruptoy of Lucius A. Benton, to set aside 
as fraudulent and void a sale uader execntion to^the défendants of the 
stock of goods of the bankrupt at Cleveland, Ohio, on the twenty- 
fifth of June, 1878. 

On July 19, 1878, a pétition against Benton was filed in the dis- 
trict court of the United States for the northern district of Ohio, by 
certain of his creditors, in involuntary proceedings in bankruptcy 
upoi> which he was adjudicated a bankrupt on August Sthfollowing. 
On September 18th the complainant was appointed assignée in 
bankruptoy, and an assignment duly executed to him of the bank- 
rupt's property. The défendants were engaged in business in the 
city of New York, under the firm name of Wheeler, Parsons & Hays. 

For some years previous Benton had been engaged in the business 
of jeweler and silversmith at Cleveland, Ohio. On the twenty-fourth 
of January, 1877, not being able to meet his engagements, a meeting 
of creditors was called in New York, at which an oral agreement was 
arrived at for an extension, and the payment in installments of 5 
por cent, a montb after July, 1877, provided 90 per cent, of the credit- 
ors agreed to it. The défendants at that time held a cognovit note of 
the bankrupt for the sum of |7,231.58, which, under the laws of 
Ohio, authorized the défendants to enter up judgment against the 
bankrupt and issue exécution thereon at any time without further 
notice. 

A paper was drawn up embodying the agreement, which was after- 
wards left in charge of the défendants. They did not themselves 
sign it, but by their subséquent letters ratified it and agreed to its 
terms. In the list of debts presented at the meeting of creditors the 
défendants' claim of $7,231.68 was mentioned, as well as a further 
indebtedness of about |500 for goods of the défendants sold by the 
bankrupt on commission accoiint. 

In the month of July following, Benton paid the first installment 
of 5 per cent, to varions creditors, and the sum of $361.59 to the 
défendants, being 5 per cent, on their cognovit note. During ail 
this period Benton was in active and fréquent oorrespondence with 
the défendants, and from various letters passing between them it is 
évident that the défendants regarded him as insolvent, and unable 
to carry ont even the lenient terms of the extension. On January 
13, 1877, they say to him, "You are a fit subject of compromise," and, 
in reply to his offers to do whatever they might désire, say: "We 
wrote In^ersoll [their attorney in Cleveland] to see you, and be 
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prepared, in case somebody got ugly, to protect us anyhow;" and in 
several subséquent letters Benton offered, in substance, to do for 
tlieir security -whatever they desired. 

In the latter part of July, 1877, after the first installment of 5 
per cent, had been paid, one of the défendants went to Cleveland, and, 
after an interview witb Beûton in which it was proposed that, if 
necessary in order to continue payment to the other creditors, the 
installments payable to the défendants might be omitted, obtained 
from him, on the first of August, 1877, a new cognovit note for tbe 
sum of $9,566.77, which embraced the amount due upon the former 
cognovit note, and about $1,800 in addition. This last cognovit note 
was not made known to any of the other creditors. The défendant 
eontinued to pay the other creditors in part, and for some montbs 
thereafter obtained goods from them on crédit. 

On June 7, 1878, judgment was entered upon the cognovit note, 
and exécution to the sheriff issued upon the same date, under which 
a levy was made upon Benton's stock df goods. On June 11, 1878, 
Benton signed a written consent to a private sale of the goods on ex- 
écution, under which an order thereforwas entered in accordance 
with the law of Ohio, and a private sale thereunder was made for the 
sum of $7,144.30, of ail Benton's stock of goods, to the défendants on 
the twenty-fifth of June, without advertisement or notice to the other 
creditors. The proceedings in bankruptcy having been commenced 
against Benton in July following, as above stated, the assignée, on 
the twenty-eighth of December, 1878, filed his bill of complaint in 
this suit against the défendants' to hâve the sale declared fraudulent 
and void as against the complainant, and to procure an account and 
payment for the goods or their value from the défendants. 

Upon the facts above stated, and the testimony, and numerous let- 
ters between the bankrupt and the défendants, which bave been put 
in évidence, the following conclusions seem to me to be unavoidable : 

1. That Benton, at the time of the meeting of his creditors in Jan- 
uary, 1877, and thenceforward until the adjudication in bankruptcy, 
was at ail times insolvent, and was known to be so, to himself and to 
the défendants. 

2. That when the cognovit note was given on August 1, 1877, both 
Benton and the défendants knew that he was unable to fulfiU the 
terms of the agreement for an extension, and that this cognovit note 
was given for the purpose of securing a préférence to the défendants, 
and of enabling them at a moment's notice, whenever trouble should 
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be threatened, to approprïate to themselves the whole stock of goods 
to the exclusion of other creditors. 

3. That Benton and the défendants were prevîously in eonfiden- 
tial communication, and continued so thereafter, acting in concert 
for the préférence of the défendants. 

4. That the written consent given by Benton on the eleventh of 
June, 1878, to the private sale of his stock of goods under exécution 
was given in pursuance of his previous promise to do whatever the 
défendants might désire for their security, and for the purpose of se- 
curing a private sale of the goods to the défendants for their benefit 
and préférence, and to enable him, as their agent, to continue in pos- 
session of the goods until they should be sold, as was subsequently 
done. 

5 . That by means of the installments paid to the other creditors, 
and the cognovit being kept secret from them, Benton obtained from 
other creditors a false crédit, upon whieh he obtained other goods on 
crédit, and that it was designed by the défendants and by Ingersoll, 
their attorney, to postpone action under the cognovit note until it was 
believed they. might proceed thereon without danger from the bank- 
rupt law. See particularly their letters of February 26, 1877, July 
11, 1877, and January 14, 1878. 

From thèse conclusions, as to the facts and the intentions of the 
parties, it seems to me that it is not to be doubted that the bankrupt 
in this case did, within the terms of section 5128, "with intent to 
give a préférence to the défendants, procure or suffer his property to 
be seized on exécution" in favor of the défendants, and that they 
"had reasonable cause to believe him insolvent," and knew that the 
seizure was niade in fraud of the bankrupt act. Little v.Alexander, 
21 Wall. 500 ; Buchanan v. Smith, 16 Wall. 277; WUson v. City Bank, 
17 Wall. 473, 487.- 

The objection that the plaintiff, as representing only creditors at 
large, is not in a condition to maintain this action, has been repeat- 
edly considered and overruled. Platt v. Matthews, 10 Fed. Ebp. 280 ; 
Platt v. Mead, 9 Fed. Eep. 91, 96. 

It is contended on the part of the défendants that the case does not 
corne within section 5128 as amended, because the act of the bankrupt 
in executing the cognovit was more than two months prior to the adju- 
dication in bankruptcy, although the actual entry of judgment and 
the levy of exécution under it were less than two months previous. 

It would be an abuse of words to say that under circumstances 
like thèse the bankrupt had not "procured or suflfered the seizure of his 
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property on exécution." The seizure was not made tintil within two 
months of the adjudication in bankruptcy ; and consequently if hedid 
procure it, or suffer it at ail, he proeured or sufiFered it withinthe two 
months. The signing of the cognovit gave a continuing authority to en- 
ter the judgment and issue exécution whenever the défendants desired, 
and such was its intention ; and it speaks, therefore, from the time that 
it waB carried into effect, so far as to constitute a "procuringorsuffer- 
ing of the seizure" of the bankrupt's property; and the knowledge 
and actual intention of both parties at the time the cognovit was 
signed, must adhère to and characterize it when put into exécution. 
And as this intention of both parties was in fraud of the bankrupt 
law, the seizure, being within two months of the pétition in bank- 
ruptcy, must, under section 5128, be held fraudulent and void. 

The présent case differs essentially from the cases of Clark v. Iselin 
and Watson v. Taylor, 21 Wall. 360, 378; for in those cases it is ex- 
pressly found that there was no fraud nor collusion, and that the 
créditer had no reason to believe that the debtor was insolvent at the 
time when the warrants to confess judgment were given. The opin- 
ion of the majority of the court, delivered by Mr. Justice Steong, in 
Clark V. Iselin, turns entirely, as I read it, upou the absence of any 
fraudulent intention or knowledge of insolvency at the time the war- 
rants were given, and upon the fact that the confessions of judgment 
were lawful when made. The debtor's intention to give a préférence 
was held essential to make the seizure under exécution invalid, as it 
plainly is, under section 5128 ; and as there was no subséquent act 
of the debtor after the warrant was signed, and the debtor had no 
longer any power over it, the only possible intention that could be 
imputed to the seizure on his part, was such an intention as existed 
when the warrant was signed by him ; and that intention not being 
to give a préférence, the essential élément of an intention to prefer 
the créditer was wanting, so as to make the acts invalid. 

In this case the facts are the opposite, as I hâve found, The 
signing of the cognovit, instead of being a lawful act when made, as 
in Clark v. Iselin, (p. 374,) was itself unlawful and a fraud upon the 
bankrupt act. But in addition to the original act of signing the 
cognovit for the unlawful purpose of giving a préférence, we bave in 
this case the bankrupt's active participation in the proceedings 
through which the défendants obtained title to thèse goods, viz., his 
consent in writing on the eleventh of June, within less than two 
months of the bankruptcy, to a private sale, evidently designed for 
the benefit of the défendants. This consent was a necessary condi- 
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tion of the prîvate sale in the mode in whieh ît was obtainecl. Hav. 
ing obfcained title to the property by means of this act, the défendants 
cannot disclaim it as non-essentîal. 

Construing thèse varions steps together, they seem to me to con. 
Btitute, moreover, in effect an "indirect transfer" by the bankrupt of 
his property to the défendants by means of a judgment, exécution, 
and consent to a private sale by the sheriff; means purposely adopted 
to avoid, if possible, the hazards of a direct conveyance to the same 
défendants for the same purpose of an unlawful préférence. 

Section 5128 makes a "transférer conveyance" by the insolvent of 
any part of his property, either "directly or indirectly," aiso void 
under the conditions above named. Such proceedings as were had 
in this instance seems to me a mère coUusive device to eflfect such an 
"indirect transfer" of ail the debtor's property to the défendants. 
In the Case of Schick, 2 Ben. 5, Blatohford, J., says: 

"I thinkiwalso, that the transaction was, in substance and effect, within the 
provisions of section 39, a trans/er of the property of the debtor, made by him, 
and so made with intent to delay, hinder, and defraud his creditors." In re 
Pitts, 8 FED. Kep. 263. 

The défendants should.therefore, account to the plaintiff asassignee 
for the value of the property, the same having been sold and con- 
verted to the défendants' use. As the value was appraised by sworn 
appraisers, and the purchase by the défendants was at the priée of 
two-thirds the appraised value, no injustice can be done to the de- 
fendants by charging them with this purchase price; and, I think, 
it will be better for the estate to accept this amount as the value of 
the goods, rather than to seek to increase it through a difficult and 
tediouB référence. 

I allow judgment, therefore, against the défendants for the sum of 
$7,144.30, with interest from June 24, 1878, with costs. 



In re Diehl, Bankrupt. 
{District Court, S. D. New Torh. Februaiy 9, 1883.) 

BAltKRtrPTCT— PREFEKENOB — DlSCHAKGB, WHEN BaRRED — SECTIONS 5021, 5110. 

Where debtors in Insolvent circunistances make transfers of their property 
for the security of a portion of their creditors only, without making equal pro- 
vision for other creditors known to them, such transfers constitute a préfér- 
ence wliicU will bar the debtor's discharge in bankruptcy under subdivision 9 
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of section 5110, wittout regard to the lapse of tîme, and although proceedings 
. in bankruptcy were not commenced until eight months afterwards. 

In such a case the provisions of the act of July 26, 1876, (19 St. at Large, 
102,) amending section 5021, do not apply. 

Application for Discharge in Bankruptcy. 

J. Homer Hildreth, for bankrupt. 

G. A. Seixas, for opposing creditors. 

Brown, J. The petitioner, Diehl, was a partner in the firm of 
Behning & Diehl. In 1877, the firm being indebted to the amount 
of about $18,000, of which about $9,000 was owing to the opposing 
creditor, Speers, and being in embarrassed circumstances, a meeting 
of their creditors was called, the result of which was that the property 
of the firm, except certain real estate, was divided between the two 
partners, each agreeing to pay certain specified creditors, and each 
gave mortgages of the property in trust as collatéral seourity for the 
payment of certain creditors' claims. The opposing creditor, Speers 
had previously held a second mortgage on the firûi's factory property. 
They refused to.take this property in settlement of their claim, and 
no provision was made for them in the creditors' arrangement, or in 
the distribution of the property above referred to, nor did they assent 
to the arrangement. About eight months afterwards, on the fourth 
of May, 1878, Diehl was adjudicated a bankrupt in involuntary pro- 
ceedings. Prior to this time he had paid certain of the creditors 
whom he had agreed to pay in aecordance with the previous arrange- 
ment, and others had not been paid anything. 

The discharge of Diehl is opposed by Speers under subdivision 9 
bf section 5110. 

On behalf of the bankrupt it is contended that, as the arrangement 
in behalf of the other creditors, and the securities for them, were 
made more than six months prior to the adjudication, the objections 
under subdivision 9 are not available. 

It is clear that the arrangement made with respect to the other 
creditors, without the assent of Speers, for the distribution of the firm 
property for the payment of the other creditors, was an arrangement 
giving them a préférence. From the évidence it must be assumed, 
also, that at this time the firm was insolvent within the meaning of 
the bankrupt law ; and the arrangement as respects Speers was of 
itself an act of bankruptcy, and therefore, within numerous décisions, 
an act in contemplation of b3,nkruptcy under subdivision 9, § 5110. 
Ail the reàl estate was subsequently aold, and realized nothing above 
the first mortgage. Speers, who had a second mortgage on a part, 
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obtained nothing from his seourity. The event, therefore, shows 
that he was equitably justified in refusing to take the mortgaged 
property for his debt, which was nearly half what the debtors owed ; 
and the arrangement made between the other creditors and the 
bankrupts was whoUy indefensible legally as against him. 

The court cannot relieve the debtors from the conséquences of thcir 
acts. It bas been repeatedly held that transfers of property in 
contemplation of bankruptcy and for the purpose of preferring cred- 
itors, are, under subdivision 9, a bar to a discharge, without référence 
to the lapse of time. In the Case of Kasson, 18 N. B. E. 379, the 
présent circuit judge thus expressly held. The qualification in the act 
of July 26, 1876, (19 St. at Large, 102) does not avail the petitioner, 
inasmuch as thèse assignments by way of mortgage in trust for some 
of the creditors were not such an assignment as by that act is not to 
prevent a discharge in involuntary proceedings, since it was not an 
assignment of ail the debtor's property, nor for the benefit of ail their 
creditors ratably, but designedly excluded the présent opposing cred- 
itor. 

The discharge must, therefore, be denied. 



La Caon v. May and othera. 
{Circuit Court, S. D. New York. January, 1883.) 

1. Tdadb-Marks— ExGHTS OF Ambns— PBoPBKTr nsr, as Apfectbd bt Acts op 

CONGKESS. 

The fact that one is an alîen does not aflect his right of property in a trade- 
marli ; but that fact is a necessary allégation to establish the requisite diversity 
of citizenship to confer jurisdiction upon a fédéral court. The acts Of congress 
fortify the common-law right to a trade-mark by conferring a statutory title 
upon the owner, but " property in trade-marks does not dérive its existence 
from an act of congress." 100 U. 8. 82. By the express terms of section 10 of 
the présent act of congress the common-law right in trade-marks is preserved 
Intact. 

2. Same— Dbmueebr. 

Where the demurrer was to the whole bill, and the bill was in itself sufB- 
cient, aside from the allégations contained in it, upon which the demurrer was 
taken, the demurrer was overruled. 

S. W. Weiss, for complainant. 
Briesen é Betts, for défendants. 

Wallacb, J. The facts alleged in the complainant's bill entitle 
him to an injunction restraining défendants from the use of histrade- 
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mark, irrespective of the rights which he acquîred by the registration 
of his trade-mark under the act of congress of March 3, 1881. 
Taylor v. Carpenter, 3 Story, 458; 2 Wood, & M. 1; Taylory. Car- 
penter, 11 Paige, 296. The fact that oomplainant is an alien does 
not aflfect his right of property in a trade-mark; but that fact, as it 
establishes the requisite diversity of citizenship between the parties 
to confer jurisdiction upon this court, is indispensable to the cause 
of action aileged. 

The act of congress fortifies the common-law right to a trade-mark 
by conferring a statutory title upon the owner ; but, as was said of a 
former act, {The Trade-mark Cases, 100 U. S. 82,) "property in trade- 
marks does not dérive its existence from an act of congress." The 
présent act does not abridge or qualify the common-law right, but, 
by the express term of section 10, préserves it intact. 

The theory of the demurrer is that the complainant's statutory title 
upon the allégations of the bill is invalid. It is not necessary to 
décide the questions raised, because, as the demurrer is to the whole 
bill, the bill is sufficient if ail the allégations concerning a registra- 
tion of the trade-mark were elimînated. 

Demurrer is overruled. 

See Burton v. Stratton, 12 Fed, Rbp. 696, and note, 704, and 8haw 8took- 
ing Co. v. Maok, Id. 707, aad note, 717 



National ManufaotorAig Co. and others v. Myebs.* 

(Circuit Court, 8. B. OMo, W. D, Pebruary 13, 1883.) 
l. Patents pob Invhntions— Rbissdb— Flt-Teaps— Voro fob WaNt ov Not- 

ELTY. 

R«is3ued letters patent No. 6,811, granted lo John Parkerfor an improvement 
in Ûy-tiaps, held void for w8nt of novelty. The claim of said patent to the ar- 
rangement and relation of an outer case and an inclosed Cône, both made of 
wire cloth, as forming two ch^mbers, ose dark, the other light.into the former 
of which Aies are enticed by meana of a bait through an entrancé passage, and 
from which, when they fly, they naturally eacape through a narrow aperfure 
into the upper and bettér-lightéd orie, from which they are not likely toretum 
through the small and darkened aperture which admitted them, Md to hâve 
been anticipated. The claim of said patent to upright and horizontal stays in 
thé wire-cloth case and to arinùlar and upright staya in the wiré cône, hdd to 
be to mère matiers of workmanahip, involving no invention. 

•Keportedby J. C. Harper.Esq., of thé Cincinnati bar. . ■ 
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2. Same— Basb-Block foe Flt-Tbaps. 

Reissued letters patent No 6,493, granted to James M. Harper, for a base-Wock 
for fly-traps, described as " the concave base-block, having exienHon» and shoul- 
ders in combina tion with the cylinder and its cône, substantially as described," 
and being a single pièce, the bottom of which is flat, and the top recessed to f orm 
a réceptacle for bait, provided with shoulders and extensions to hold the bottom of 
the cylinder, and having spaces between the extensions for the passage of Aie» 
upward into the cône, the base of the cône being adapted to fit closely the con- 
ical shoulders of the pièce, thereby seiving to sustain the cylinder in its place, 
/tdd to be liinited to s base-block of the particular construction described, and 
not to be infringed by a base-block which is a circular disk with a dépression 
on the upper surface for containing the bait, and using metallie aprings, over 
which the case and cône are slipped, and by which they are held in place, in~ 
stead of shoulders and extensions. 

In Equity. 

Wm. B. Burnet, for complainant. 

James Moore, for respondent. 

Matthews, Justice. This is a suit in equity to restrain the alleged 
infringement of two letters patent,- — one, reissued letters patent No.. 
6,811, granted to John Parker, Pecember 21, 1875; the other, reis- 
sued letters patent No. 6,493, granted to James M. Harper, June 
22, 1875. 

1. The Parker patent. The reissued patent is for an improvement 
in fly-traps. The object of the invention, as declared by the pat- 
entée in the spécification, is "to so construct a fly-trap of wire cloth 
that, while the insects hâve free accès s to enter the trap, they will 
not be liable to escape from it again." The nature of his invention,, 
he déclares, "consists in a wire-cloth case, having a wire-cloth confr 
within it, said case and cône being strengthened and united together 
by vertical and horizontal stays, and the case being closed at its top. 
and provided with an entrance passage at its base, which leads to 
the cône, and the cône having an exit passage which leads into the 
case." The construction of the trap is described by référence to- 
drawings, in which is represented a hoUow outer case, which is of 
cylindrical form along a greater portion of its height, and terminâtes 
in a truncated cône at its top. This case is made of fine wire 
cloth, which is supportèd and strengthened by upright narrow stays 
arfd shallow horizontal annular stays. The wire cloth and its stays 
are connected together by means of suitable fastenings, in any proper 
manner. There is a horizontal annular stay at the base of the wire 
cylinder, and another at the top of the cylinder or base of the trun- 
cated conical tip thereof . The case is open at its bottom, and pro- 
vided at its top with a discharge passage, and around the vertical 
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neck of the stay, which forms this passage, a removable cover is fit- 
ted. The lower ends of the stays are extended down below the wire- 
work of the case, so as to form an entrance passage between the 
lower edge of the cylinder and the bait-hoider when the trap is set 
up for catching Aies, and the .upper ends of the upright stays may 
be formed with bait-hooks, to which a swinging bait may be hinged. 
Within the cylinder, near its bottom, a hollow wire cône is placed, 
and fastened by suitable means to the inside of the wire-work thereof, 
so that Aies cannot pass between the cylinder and the base of the 
cône. This cône is trnncated at its top, and may be strengthened 
by annular stays at its base and upper end. Above this cône a sec- 
ond similar one may be arrangea and fastened in like manner. The 
outer case and cône are made of wire-work and light stays, so that 
the expense of manufaeturing the traps may be very slight, and also 
that the light from the outside may attract the Aies from the center 
to the circumf erence of the trap. 

The mode of its opération is also deseribed' as foUows : 
" The trap being arrangea over a shallow bait-holder, the Aies enter the case 
through the passage, and, being attracted by the light above, fly through the 
flrst cône into the case; and if two cônes are provided they fly through the 
second cône from the space between the two cônes into the space between the 
second cône and the top of the case. The return of the Aies seldom happens, 
as they naturally fly out towards the circumf erence of the trap, instead of 
towards the apex of the cônes, which is at the center of the trap." 

The two claims, in respect to which infringement is alleged, are 
the first and third, as foUows : 

(1) "The wire-cloth case, elosed at top and open at bottom, and supported 
by upright and horizontal stays, and provided with a wire cône having an exit 
above its base, substantially as and for the purpose herein deseribed." (8) 
" The wire cône, having an exit above its base and fastened to the inner side 
of the wire case, which is supported at its bottom by an annular stay, and 
from top to bottom by upright stays, substantially as and for the purpose de- 
seribed." 

The original patent, of which this is the reissue, was dated No- 
Tember 22, 1870. 

From the évidence in the cause, as to the state of the art at this 
date, it is quite clear that, so far as this patent describes the arrange- 
ment and relation of the outer case and the inolosed cône, as form- 
ing two ehambers, one dark, the other light, into the former of which 
Aies are enticed by means of a bait through an entrance passage, and 
from which, when they fly, they naturally escape through a narrow 
aperture into the uppe.r and better-lighted one, from which they are 
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not likely to retum through tbe email and darkened aperture which 
admitted them, it cannot be claimed to be new. That device was at 
that time for sucb purposes well known and in common use. It is 
contained in tbe Englisb patent of Delestre, of November 1, 1866, 
and in Gilbert's patent, No. 15,848, in tbis country, dated October 7, 
1856. it is true tbat in tbe former tbe trap was described as in- 
tended to be made of glass, porcelain, or otber suitable material ; and 
in construing tbis as claimed by tbe complainant, and as indeed 
seems reasonable, to confine tbe material to sucb as sball b^ similar 
to glass or porcelain, nevertbeless, tbe arrangement and relation of 
tbe parts is substantially wbat is described above. Delestre's pat- 
ent evidently contemplated tbe destruction of tbe imprisoned Aies by 
tbeir falling into water contained in tbe bottom of tbe upper cbamber, 
and 80 being drowned; but tbe mode of disposing of tbe Aies is not 
essential tp tbe ti;ap. On tbe other band, Gilbert's patent also con- 
tained tbe same arrangement, operating in tbe same way, and em- 
ployed wire gauze as tbe material for tbe sides of tbe upper cbamber, 
and for tbe conical entrance into it from tbe lower and dark cbamber 
made of wood. An arrangement, perfectly similar, is also found in 
tbe Scott patent of February 16, 1858, in wbicb tbe outer case and 
tbe inner cbamber, and botb made of wire gauze, are fully described. 
Tbe question tben reciirs, wbat, in tbis state of tbe art, remains as 
a patentable invention, described in tbe Parker patent, on wbicb it 
can operate? The answer made by tbe complainant is found in tbe 
following extract from tbe testimony of Mr. Jobn W. Hill, an expert 
called on its behalf, (Printed Testimony, p. 322 :) 

" The distinguishing features of the Parker invention, conflning my atten- 
tion to claims 1 and 3 of the Parker patent, and to the state of the art as 
shown by respondent's exhibits, are the addition to the wire-cloth case of the 
trap ofthe vertical and horizontal stays, to give greater vertical and horizon- 
tal stiffness to said case, and the horizontal stays to the wire-cloth cône, to fur- 
nish greater latéral stiffness to the base of said cône, by means of which addi- 
tions the case and cône may be constructed of much lighter materials than 
woùld be necessary if thèse valuable adjuncts were omitted. Another val- 
uable feature in the Parker trap, in tbe light of the state of the art, is the 
manner in which the wire-cloth concis attached to the wire-cloth case; thatis, 
by slipping the horizontal annular Stay of the cône within the horizonal an- 
nular stay of the base of the case, whereby the strength of the base bf the trap 
is represented by the two stays acting in oonjunction in the same plane. The 
merit of an invention, even in a patentable sensé, is not infrequently meas- 
ured by the advantages it confers, in the light of similar devices which hâve 
preceded it. And, upon this basis, the Parker invention marks an era in de- 
vices of this character. No préviens invention proposed the construction of 
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a tly-tvap in such a manner that it might be made of cheap materials and 
safely packed for transportation to ail parts of the world without danger of 
damage in transit. No prevîous invention seems to hâve assembled together, 
in a simple and systematic nianner, the essential éléments of a device of this 
kind, and, although the line of séparation between the Parker Invention and 
inventions of a similar character which preceded it may not be broad, it is, in 
my opinion, broad enough to maintain its claim to novelty and utility, in the 
distinguishing features which I hâve ascrlbed to it." 

But the provision for upright and horizontal stays in the.wire-cloth 
case and the annular and upright stays in the wire cône are not in- 
ventions. They are suggestions which would occur to any skilled 
mechanic, in constructing such chambers of wire cloth, from the very 
nature of the material, and are mère matters of workmanship, in- 
volving no invention. As to the mode of fastening the cône to the 
case by slipping the horizontal annular stays of the former within 
that of the lalter, so that they shall coïncide, nothing is said of it in 
the spécifications, and were it otherwise there seems to be no patent- 
able invention in that. The same remark applies to the suggestion 
of nesting for transportation, with the added observation that as the 
cases are described as cylindrical and the interior chamber as a cône, 
this feature does not seem to be practicable, as it -ffould be were ail 
conical in shape. 

The conclusion, therefore, is that the Parker patent is void for 
want of novelty. 

'2. As to the Harper patent. The original patent was dated Sep- 
tember 8, 1872. The reissue is limited to the claim fora base-block 
for fly-traps, which is described as "the concave base-block, having 
extensions and shoulders in combination with the cylinder and its 
cône, substantially as described." It is formed of a single pièce, the 
bottom of which is flat and the top recessed to form a réceptacle for 
bait. The base pièce is provided with shoulders and extensions, to 
hold the bottom of the cylinder, having spaces between the exten- 
sions for the passage of Aies upward into the cône. The base of the 
cône is adapted to fit closely the conical shoulders of the bottom 
pièce, thereby serving to sustain the cylinder in its place and pre- 
venting displacement or accidentai overturning. 

Waiving »\l other questions as to this reissue, I am satisfied that 
the patent must be limited to a base-block of the particular construc- 
tion described, and that the respondent is not guilty of an infringe- 
ment. His base-block is a circular disk, with a dépression on the 
upper surface for containing the bait, the shoulders and extensions in 
v.l5,no.3— 16 
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the Harper patent being dispensed with and metallic springs used in- 
etead, over whioh the case and trapping cône are slipped, and by 
which they are held in place. 

For thèse reasons the bill is dismissed. 



AlIiIS V. SlOWELIi. 



(Circuit Court, E. D. Wiseonsin, Januaiy 17, 1883.) 

1. PaTBNTB— InFKINGBMENT— CONTBMPT PBOCBKDINaS. 

Where there is doubt upon the question of infringetnent, the court wUl not 
détermine that question in contempt proceedings, instituted after a decree in 
a pending suit, but will remit the party to his right to file a supplemental bill, 
or to institute a new and plenary action. 

2. Bamb — Dbmdubeh. 

Where the bill allcged the prosecutlon of a former suit, and the entry of de- 
nrée thereln, holding an infringement asto one of the claims of a patent, and 
erabraced in its allégations and prayerfor relief both claims of the infringed pat- 
ent, held, that it was not open to demuner on the ground that the allégations 
of the bill show that complainant had received full relief in the former suit. 

3. Samb — Peeliminakt Injunction. 

Where an infringement does not clearly appear to the court, it will not grant 
a preliminary injunction 

In Equity. 

W. G. Rainey, for complainant. 

Flanders é Bottum, for défendant. 

Dyeb, J. This is a bill for an injunction to restrain the alleged 
infringement of a patent for an improvement in head-blocks, granted 
to Nelson F. Beckwith, December 26, 1871, and the case is now be- 
fore the court on a motion for a preliminary injunction. 

The patentée 's spécifications as stated in the patent, and so far as 
it is necessary hère to notice them, are as foUows : 

"ïhe principal difflculties encountered In sawing legs into boards are as 
follows. to-wit: First. When a log has been reduced to such thickness that 
only sufllcient material reinains for one or two boards, it is almost impossible 
to hold it upright upon its edge against the standards upon the carriage dur- 
ing the opération of sawing. The liability of the log to thus turn or slip 
upon the head-blocks is greatly aggravated if its lower edge next to the 
standard is wany or rounded ofE from any cause. For this reason it is cus- 
tomary in ail saw-mills to leave the last eut in the form of a thick plank, af- 
fording sufficient bearing surface to prevent its turning upon the head-block. 
Two thicknesses of lumber are therefore sawed from the same log or cant. 
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Seœndîy. The standards employed for saw-mlll carrlages are usually so con. 
structed to hoM the log, that, when the latter is to be sawed entirely into narrow 
boards of the same thicktiess, the last two or three are liable to bend during 
the opération of sawing, varying tbe thlckness of each more or less, and pro- 
ilucing thereby imperfect boards. 

" My invention has for its object to overcome thèse difiSculti^s, and to this end 
it consists in construeting the standards with wide-bearing faces for the logs, 
and in providing each with a central yprtical s!,otor œortise, through which a 
séries of hooks are projected to grasp the log or cant. The lower hook is 
curved upward, to catch into the lower edge of the log, next the standard, 
and the upper hooks are curved downward, to catch into the face of the log. 
The lower hook and the séries of upper hooks, therefore, move in opposite 
directions, to grasp the log between them and prevent it from slipping. The 
hooks are operated simultaneously by a lever, from the back of the standard, 
<*nd by a suitable System of Connecting bars, as I will presently describe. By 
this arrangement the upper hooks hold the log securely in contact with the 
lower hook, while the latter holds it firmly against the standard, and pre- 
vents it from slipping until the last board is sawed. By construeting the 
standards with a wide face, and in arranging the hooks to project through a 
central slot, a broad bearing is formed for the log upon each sideof the hooks, 
so that, when the log is reduced to the thickness of two or three boards, the 
latter are held securely against bending while being sawed." 

After further describing the construction of his device in détail, 

the patentée says : 

"While I bave shown a standard speclally constructed to reeeive the 
hooks, I do not lirait myself to this construction, as I design to apply them 
to ail varieties of standards, old and new." 

The ûrst two claims of the patentée are as follows : 

"(1) In combination with the standard for saw-mill carriages, tbe hooks, C, 
D, adapted to be simultaneously projected in opposit* directions through the 
central vertical slot in the face of said standard, substantially as described, for 
the purpose specifled. 

"(2) The combination of the hooks, C, and Connecting bars, P, 1, with the 
operating lever and the hook, D, substantially as described, for the pui-pose 
specifled." 

In a suit between thèse parties heretofore proseouted in this court 
to restrain the infringement of this patent, after hearing upon full 
proofs, the court entered a decree restraining the défendant from mak- 
ing, uslng, or selling any machine embodying in a head-block for a 
saw-mill the feattires set forth aûd described in the first claim of the 
Beckwith patent. That suit, in the form of an accounting to ascer- 
tain profits and damages, is still pending. 

Subséquent tothe entry of the decree last mentioned, it was claîmed 
by the complainant that the deiendant was still manufacturing and 
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selling saw-mill doga, which were an infringement of the Bectwitli 
patent, and was thereby violating the injunction which had beenpre- 
viously granted. Thereupon proeeedings were instituted to punish 
the défendant for contempt of court. Thèse proeeedings came on to 
be heard, and the court decided that, as it was not then made entirely 
clear that the mill-dogs which the défendant was making infringed 
the first claim of the patent, it would not enforce its former decree 
by punishment of the défendant as for contempt. In other words, 
the court held that, where there was doubt upon the question of in- 
fringement, it would not détermine that question in contempt pro-- 
eeedings, but would remit the party to his right to file a supplemental 
bill in the pending suit, or to institute a new and plenary action ; and 
an order was thereupon entered dismissing the contempt proeeedings, 
but without préjudice to the complainant's right to file a supplemental 
bill in the suit yet pending, or to file an original bill in a new suit, as 
he might elect. 

Subsequently the présent bill was filed, which bas been demurred 
to, and the demurrer has been heard ooncurrently with the motion for 
a preliminary injunction. 

The bill allèges the prosecution of the former suit and the entry of 
decree therein, and that the saw-mill dog which the court in that 
suit held to be an infringement of the first claim of the Beckwith pat- 
ent, and which the défendant was therein enjoined from making and 
selling, was and is substantially the same as the dog which he is now 
manufacturing ; and the ground of the demurrer is that this and 
other allégations of the bill show that the complainant has obtained 
fuU relief in the former suit. It is to be borne in mind, however,— ■- 
and this the bill in the présent case allèges, — that the decree in that 
suit only adjudged infringement so far as the first claim of the pat- 
ent was concerned, while the scope of the présent bill embraces both 
claims of the patent. Moreover, the order of the court dismissing 
the contempt proeeedings, as already stated, was made without préj- 
udice to the right of the complainant to file a supplemental bill in 
the first suit or an original bill in a new suit, as he might elect ; and 
while, of course, there was oontemplated by that order a bill that 
should be good on demurrer, yet the order was thus inade with knowl- 
edge that the first suit was yet pending; and, indeed, the order re- 
ferred to was made in that suit, and the présent bill was accordingly 
filed. In one view of the case it is filed under leave of court, and as 
the relief it seeks is really broader than that given in the first suit, 
T think the demurrer should be overruled. An order will be en- 
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tered accordingly, and the défendant will hâve 30 days to answer 
the bill. 

Since the decree in the former suit only adjudged infrîngement 
of the first claim of the patent, it has since heen evidently the view 
of the défendant that he was at liberty to manufacture and sell saw- 
mill dogs similar to the Beckwith device, provided the dogs -were at- 
tached as a separate construction to the standards, so that there 
should not be a comhination of the standard with hooks adapted to 
be simultaneously projected in opposite directions through central 
vertical slots in the face of the standard, as described in Beckwith's 
first claim. And, in this view of his rights as a manufacturer, he has 
since been making, to some estent, what are described as attachment 
dogs, and which are more particularly designated as the "Boss dog," 
and the "Boss dog improved." Thèse dogs were produoed on the hear- 
ing of this motion as exhibits, and are marked, respectively, "Dog 
Exhibit No. 4," and "Exhibit Stowell Attachment Dog." The first- 
named is also marked "Patented December 26, 1871," which is the 
date of the Beckwith patent. Clear proof has been made that the 
défendant, since the decree in the former suit, has manufactured 
saw-mill dogs of the construction of thèse exhibits, and small-sized 
models of the same hâve been exhibited to the court. The défendant 
has also confessedly manufactured and sold another dog, a spécimen 
of which is in évidence and marked "Exhibit Stowell X." This is 
known as the "geared dog;" that is, the hooks are operated by means 
of connections with the lever in the form of cog-wheels instead of Con- 
necting bars. 

I shall not hère attempt to describe in détail the construction of 
the devices mentioned. In determining in this case, and on this mo- 
tion, whether they infringe the Beckwith patent, both the claims of 
the patent before mentioned are to be taken into considération. As 
they are attachment dogs, they do not show a comhination of the 
standard with the hooks, so that the latter may project through cen- 
tral vertical slots in the face of the standard. But, taking the pat- 
entee's spécifications in their entirety, I do not think he limited him- 
self to that précise construction; and it seems to me clear that when 
the standard is attached to the dog in the maniier shown in "Dog 
Exhibit No. 4," and "Exhibit Stowell Attachment Dog," and when 
the mechanical construction of the dog is like that disclosed in those 
exhibits, therè is such a uniœi of the dog and standard as to make 
them practically one devicè, and such a form of construction, in de- 
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tail and in entirety, as, within the doctrine of équivalents, makes a 
case of infringement of the Beckwith patent. 

I shal], therefore, grant a preliminary injunction restraining the 
défendant, pending this suit, from manufacturing or selling a saw- 
mill dog of the construction shown in "Dog Exhibit No. 4," and "Ex- 
hibit Stowell Attachment Dog, " or as shown in the brass models in 
évidence ; thecomplainant first executing a bond with surety, to be ap- 
proved by the clerk, in the sum of $2,600, conditioned for the pay- 
ment of ail damages which the défendant may sustain in conséquence 
of the injunction, in case it shall be ultimately hôld that said injunc- 
tion was improperly allowed. 

As to the dog shown in "Exhibit Stowell X," known as the geared 
dog, a preliminary injunction is denied, for the reason that, because 
of its peculiarities of construction, I am not now prepared to hold 
that it infringes the patent sued on. 



Thbbebath V. BuBBEB & Celluloid Harness Trimming Go. 
[Cireait Court, D. New Jersey. February 6, 1883.) 

1. Patent Law— IjfPKiNaBMBNTS — Patents pob DEeiass. . 

To properly sustaiu a défense to a complaint of infringement on the ground 
that the original patent lacks the quality of novelty, spécimens of the articles al- 
leged to hâve been made before the time of the complainant's invention should 
be produced in évidence. 

2. Bamb — PoBLio Use. 

By the terras M section 4886, Rev. St., no article is patentable which has 
been in public use or on sale for more than two years prier to application for 
letters patent, unless the same is proved to hâve been abandoned. 

3. Patents por Designs. 

Section 4929, Rev. St., provides for patents on any new and original designs, 
and by section 4933, Rev. St., ail régulations and provisions that are applicable 
to the obtaining or protecting of patents for the inventions of useful articles 
are made applicable to design patents. 

4. Samb — Impkoving a Conception not an Invention. 

Merely improving the conceptions of another by change in form, proportion, 
or degree, is not such an invention as wUl sustain a patent. 

In Equity. 

.Philip W. Cros8, for complainant. 
Joseph C. Clayton and A. Q. Keashey, for défendants. 
Nixon, J. Tliis is a suit in equity for the infringement of threo 
several letters patent issued to the complainant,— the first, dated 
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January 18, 1870, and numbered 99,032, for "improvement in the 
covering of harness trimmings;" the second, a design patent, dated 
June 13, 1871, and numbered 5,006, entitled "design for harness 
trimmings;" and the third, dated August 24, 1876, and numbered 
167,040, for "improvement in harness mountings." The défendant 
Company hâve filed their answer, setting up that the patents of the 
complainant are void for want of novelty and non-infringement. The 
complainant's patents hâve référence to improvements in the cov- 
erings of harness trimmings. The first was granted on the eighteenth 
of January, 1870., Up to that time, harness mountings were ordi- 
narily covered with leather, with a single seam in the center, which 
left a ridge more exposed to wear than the balance of the covering. 
The wear upon the covering made the trimming less durable thàn 
other parts of the harness, breaking the thread, whereby the seam 
opened and the whole covering was spoiled. The design of the pat- 
entée was to avoid this difficulty, by having two seams, one at or near 
each side, leaving the center smooth and even, so that one part could 
not wear out sooner than any other. Although he states in his spéci- 
fications that the covering might be madé of any material, whether 
elastic or non-elastic, expressly including rnbber,.and that it might 
be applied to any and every kind of harness trimmings, I think it 
is probable that the patentée, when the letters patent were applied 
for, had in his mind only such coverings as needed to be stitched with 
threads. He wanted to get the seams in a place where they would 
be less exposed to wear. The breaking of the thread of the seams, 
caused by such exposure, was the evil in the then existing state of the 
art, which he proposed to remedy. 

Such an obvious improvement at once claimed the public atten- 
tion. It was not only more useful, by rendering the leather-covered 
harness more durable, but it was more attractive to the eye than the 
trimmings finished in the old way. Hard rubber was already in 
use for covering harness mountings, and in order to meet the pop- 
ular demand for this alleged new improvement in style as well as 
durability, the défendant corporation, having the control of the hard- 
rubber coating patents, used that material for covering their harness 
trimmings; substituting, however, two imitation stitch seams in the 
place of the two real stitch seams of the patent. Not quite sure, I 
imagine, that such a use of the form of his invention would be re- 
garded as an infringement, and desirous of more completely covering 
the whole ground, the complainant filed an application for a design 
patent, which was issued to him June 13, 1871, and is the second 
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patent on whicli this suit is bronght. In the spécifications it is said 
to relate to a new design for covering harness trimmings, consisting 
in the formation of a groove or imitation seam near each edge of each 
covering. In his évidence the complainant states (page 26, Deft. 
Eec.) that he seciired this patent "to prevent others, making harness 
trimmings with plastic material, from imitating my [hls] patent." 

The controversy, at the hearing, chiefly turned upon the question 
of the validity of thèse two patents. The learned counsel of the de- 
fendants maintained — 

(1) That letters patent No. 99,082 were void for want of novelty ; (2) that if 
not void they were not capable of receiving any construction whieh would 
make the défendants infringers; (3) that it appeared from the complainant's 
own testimony in the cause that the invention claimed in the design patent, 
No. 5,006, had been abandoned tothe public byhis manufacturing andselling 
harness trimmings, covering the design, more than two years before the patent 
was applied for. 

1. Are letters patent No. 99,032 void for want of novelty? 

The patentée states that he has invented a new mode of covering 
harness trimmings, whereby the rapid wear and destruction thereof 
are obviated. The new mode consists in abandoning the single seam 
in the center of the article to be covered, and adopting two seams at 
or near each edge, which leaves the center smooth and even. The 
défendants say there is nothing novel in this, and bring forward a 
number of witnesses to testify their knowledge of such a mode of 
covering long before the date of the complainants alleged invention. 
The testimony is sought to be illustrated by a number of exhibits. 
Defendant's Exhibits Nos. 7 and 39 were particularly relied on as 
showing an anticipation. Exhibit No. 7 was the ordinary hames, 
having the draft-eye covered with leather, with double seams; one 
seam on each edge. No. 39 was called the union or roller-fly hook, 
also covered with leather, and having the double seam. It seems to 
hâve been conceded on the argument that if articles reptesented 
by thèse exhibits were manufactured and put upon the market two 
years before the date of the complainant's invention, they clearly 
anticipated everything claimed by him. 

It will be observed that it came ont in the proofs that thèse exhib- 
its were not in existence before the date of the complainant's inven- 
tion, but had been made since for the purpose of illustrating what 
the witnesses said they had manufactured as early as 1859 and con- 
tinued to manufacture as late as 1874. Why was this? Why were 
not sonde of the older articles found and exhibited? Not because 
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they were net made in large numbers. Oscar Weiner says, page 3 
of défendants' record: 

" From about the year 1859 down to about the years 1873-4, our firm was 
]argely engaged in making hames covered with leather, and draft-eyes covered 
with leather, in the way shown in this exhibit, [No. 7,] with the double seams, 
one seam on each edge. We made and sold them during ail thèse years to ail 
the leading dealers in the country, and are selling them very largely to-day." 

He further says, (page 61:) 

"In 1864 or '5 we mfide trimmings covering the prînciple of stitchîng on 
each side, consisting of fly-hooks, [defendant's Exhibit No. 39;] and we cov- 
ered some terrets." , 

Simon Weiner, of the firm of Weiner & Co., being shown Exhibit 
No. 7, states that they began to cover draft-eyes in hames with 
double seams, finished like the exhibit, in 1862, and hâve continued 
to cover them in that style up to the présent time; that in 1864 and 
1865 they began to cover terrets and fly-hooks with the two seams 
as a part of their regular business, and sold the goods to whoever 
wanted them. 

Such testimony seems hardly consistent with two facts : 
(1) That not a single article was produced in the case which was proved to 
bave been made before the time of the complainant's invention ; (2) that thèse 
gentlemen were sued in this court in the year 1873 or 1874 by the complain- 
ant for the inf ringement of thèse patents, and before a hearing they paid to 
the complainant $1,300 in cash, and took a llcense from him for authority to 
do what they uow swear they hâve been for so many years in the habit of 
doing. 

If the testimony left the case hère I should not hesitate to overrule 
the défense that the complainant's patent lacked the qaality of nov- 
elty. But the complainant himself went upon the witness stand, and 
in his cioss-examination testified as follows, (Defendant's Becord, p. 
31:) 

"Cross-question 99. "When did you flrst know of 4;he leather-covered hames, 
like defendant's Exhibit 7, as shown at the draft-eye thereon? Answer, 
[examining articles.] Not until I made them first. This is an imitation of 
my way of covering the draft-eye on a leather-covered hamè. Cross-question 
100. Novv, answer my question. When did you first see that? Anstoer. Not 
tilll first made them. Cross-question 101. When was that? Answer. That 
was in 1865 — in the spring. Cross-question 102. Was any considérable num- 
ber of them made and sold ? Answer. Yes, sir. Cross-question 103. Where 
were you working when you first made and sold them in 1865 ? Answer, I 
was in business for myself." ; 

It should be added that subsequently in his cross-examination 
the witness insisted that the draft-eye on Exhibit 7 had but one 
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edge and one seam, and stated that such a finish of harness trim- 
mings was not regarded as an infringement of his patent. But the 
court cannot agrée with him in this. It regards such a manufacture 
as a clear anticipation of the complainant's patent, and his admission 
that he put upon the market a considérable number of such a manu- 
facture as early as the spring of 1865, is fatal to its validity. It is 
not invention to transfer such workmanship from the draft-eye of the 
hames to the terrets and rings of the harness. 

2. The second of the complainant's patents is for a design. The 
authority for such patents is found in section 4929 of the Eevised 
Statutes, which provides that they may be issued to any person who 
invents any new and original design — 

(1) For a manufacture, bust, statue, alto reîievo, or bas relief; (2) for the 
printing of woolen, silk, cottou, or other fabrics; (3) for any new and original 
impression, «marnent, print, or picture to be printed, painted, cast, or other- 
wise placed on or worked into any article of manufacture ; (4) or for any new, 
original, and usef ul shape or configuration of any article of manufacture — the 
same not having been lînown or used by others before his invention or pro- 
duction thereof, or patented or described in any printed publication. 

Patents for designs were first authorized by the third section of the 
act of August 29, 1842, (5 St. at Large, 543,) and hâve been re- 
tained, in substantially the same terms, in the several révisions of 
the patent laws since that date. They differ from patents for inven- 
tions or discoveries in this respect, that they bave référence to appear- 
ance rather than utility. Their object is to encourage' the arts of 
décoration more than the invention of useful products. A picture or 
design that merely pleases the eye is a proper subject for such a pat- 
ent, without regard to the question of utility, which is always an essen- 
tial ingrédient in an invention or diseovery patent. But, notwith- 
standing thèse différences, ail régulations and provisions that are 
applicable to the obtajning or protecting of patents of the latter 
kind, are, by section 4933, made applicable also to design patents. 

There is, therefore, no foundation for the argument of the learned 
counsel foi: the complainant, that design patents are not avoided 
from being in public use or on sale for more than two years prior to 
the application for a patent. The limitation applies to them, and 
an inventor is not permitted to exhibit his skill and taste in décora- 
tive art by the publication of élégant designs through a course of 
years, and then debar the public from any further use by obtaining 
letters patent for the same. The complainant admits that, as early 
as 1865, he made and sold articles of manufacture which reveal to 
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the eye the identity of design that characterizes the patent, and hence 
the patent is void for want of novelty. 

3. The object of the third patent of the complainant (No. 167,040) 
is to protect the edges of the coverings of hamess trimminga. The 
application for the patent was filed May 8, 1875. The patentée states, 
in his spécifications, that interrets and othercovered hamess moant- 
ings, as then in use, the edges of the coverings were much exposed, 
and were liable to be worn and defaced. The reins were also liable 
to be eut and rapidly worn out by rubbing against the sharp edges of 
the metallic parts, forming the inside of the terrets or other mount- 
ings. Thèse defects were to be remedied by covering them on the 
under side with métal castings, bavingtheir edges raised up, or turned 
up and projecting, so as to form a groove on eaeh side of the mount- 
ing for the réception of the covering. 

I bave examined the spécifications and claims of this patent with 
great care, and if they embrace any new and usefui invention, that is 
not fairly indicated and shown in the first and third claims of the 
prior patent, (No. 122,163,) issued to William Fawcett onthetwenty- 
sixth of Deeember, 1871, I hâve failed to discover it. 

Fawcett's patent was also for an improvement in the mode of cov- 
ering hamess mountings. His first elaim was for hamess mount- 
ings, covered with leather or hard rubber upon the outer side, leaving 
the inner side uncovered to receive the plating; and the third elaim 
was for the shoulder or recess formed upon the outer surface of har- 
ness mountings, to adapt them to receive a cover upon their outer 
sides. This is the foundation onwhich the complainant has builded, 
and while he has undoubtedly made an improvement, it does not 
seem to be such an improvement as involves invention. It is merely 
carrying forward the original conception, which fawcett patented, — a 
new and more extended application of it, — involving change only in 
form, proportion, or degree. The suprême court, in Smith v. Nickols, 
21 Wall. 112, said that this was not such invention as would sustain 
a patent. Following that décision, I am constrained to hold that 
this patent is also void. 

The bill of complaint must be dismîssed, with oosts. 
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Hatch and others v. Mopfitt. 

(Uiremt Court, D. MassacUusetis. February 12, 1883.) 

1. Patents fok Inventions — Rkissue— Infringembnt — " Disciiaimeb," Etc. 

In reissued patents, compared with the original, there is not the saine reason 
for indulgence in the use of vague language, because the reissue is taken after 
the working of the machine may be supposed to be understood, and broad 
daims are inserted for the very purpose of being construed broadly. 

2. "Mode of Opération." 

In spécifications for letters patent, where the invention falls within the cate- 
gory of machines, a claim not only for the mechanism but alao for the mode 
of opération generally, is void, 

3. SaME— DiSCLAJMEB. 

Where, upon the purchase of a patent, the purchaser in a reissue of such 
patent disclaims a portion of the mechanism as insufficient to produce the de- 
sJred resuit, held, that a third person has the right to improve such part of 
the machine by changing its internai form so as to efifect a reault which the 
purchaser of the patent, in his reissue, disclaims for it. 

4. Bamb. 

It seems that the mère fact of showinga new article in the drawings of a pat- 
ent for a machine will not of itself be an abandonment of the new article, 
which might properly be the subject of a new patent, until the statutory for- 
feiture of use for two years haa been incurred. 
6. Abtiole Made bt Hand. 

It seems that an article made by hand in such a way that it might hâve been 
used separately from the larger thing to which it was attached, though there 
was no occasion to so use it, cannot be patented as a new manufacture. A 
slight variation of form is not sufflcient to make a thing a new article of manu- 
facture for which a patent may be obtained. 

In Equity. 

Chauncey Smith and T. L. Wakejield, for complaînants. 

George Harding and W. A. Macleod, for défendant. 

LowELL, J. The plaintiffs own two reissued patents granted to 
Jesse W. Hatch. The first, No. 6,319, is dated in 1875; the original 
being No. 117,627, dated in 1871. This is for an improvement 
in apparatus for orimping the stififenings of boots and shoes. This 
reissue contains a broad claim (5) for a process, which is admitted to 
be void, unless it shall be construed to mean the machinery. In sev- 
eral cases cited for the plaintiffs, the words "mode" and "proceSs" 
hâve been thus construed, ut res magis valeat. In a reissued patent, 
as compared with the original, there is not the same reason for in- 
dulgence in the use of vague language, because the reissue is taken 
after the working of the machine may be supposed to be understood, 
and broad claims are inserted for the very purpose of being con- 
strued broadly. The claim in question is : 
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"In the process of forming heel-stiffeners, flrst impinging the heel-stiffener 
against the heel-form at the edge where the stifiEener is to be bent, then forc- 
ing or wiping the stifEener from end to end, f rom its outer sida over the edge, 
and converging towards the center of the heel-form, whereby the flange is 
turned and crimped, substantially as described." 

This was not intended to claim merely the mechanism, but, at least, 
the mode of opération generally. This claim is yoid. Brainard v. 
Gramme, 22 0. G. 769. The third claim is : 

"In a machine for crimping heel-stiffeners, â'heel-for'm, a holder, a crîmp- 
ing apparatus, substantially as described, adapted to move in relation tp each 
other, to turn the entire edge of the stifîener from the outside towards the 
center of the heel-form, substantially as described." 

This claim may be held to be 'for the machinery. Claim 5 of 
the original is for the combination of the several parts to make up 
one machine. I understand the plaintiffs to contend that claim 3 
of the reissue is substantially like 5 of the original, and that the 
défendant bas infringed it. He is driven to this position by récent 
décisions. When his case was opened in July, 1880, his expert, in 
direct examination, mentioned only the process claim as the one in- 
fringed. I hâve little doubt that the reissue was very caref uUy drawn 
and purposely expanded; but I shall first compare the actual inven- 
tion of Hatch with the actual invention of Mof&tt, which is the most 
just and satisfactory mode, and afterwards consider the claims. 

The original patent deacribes a "former," set on springs, and 
shaped like the heel of a boot or shoe, upon which the leather is to 
be placed; a clamp, consisting of a thin strip of métal, provided 
with toggle-arms, Connecting with a treadle, by which the clamp is 
brought down and holds the leather to the former, with a yielding 
pressure, and crimping-jaws pivoted together at one end, which are 
then drawn down upon the leather, and at the same time move to- 
wards eaeh other, so as to embrace the edges of the leather and crimp 
them into the desired form. 

The defendant's machine is shown in a patent granted to him in 
1876, and a working spécimen is before me. It bas a former of suit- 
able shape, which is not set on springs and does not yield, and the 
clamping device does not yield, excepting upon about one-sixth of its 
surface, if at ail. When the blank or partly shaped stiffener is placed 
on this former it is clamped by a block on each side, the two bloeks 
forming a mould which hâve a positive and very decided unyielding 
pressure upon the blank, which is then acted on by an iron slide 
which bas a recess shaped partly like a U, and partly like a V, and 
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is forced over the blank, but not very close to it; this is foUowed by 
a roller, which presses the edges of the blank still doser and more 
firmly into the required form. This roller is said to be necessary to 
the successful working of the machine as now constructed. 

The theoryof the plaintifs is that the Hatch machine was the first 
■which ever made a satisfactory counter, and that his claims should, 
therefore, be construed broadly. The fact, however, is that one 
Samuels invented a machine for making heel-stiffeners in 1857, which 
he used for 10 years, and which was used for several seasons by at 
least two manufacturers, in Lynn, and probably by five or six, doing 
good work on certain sizes and classes of counters, some of which 
were made of leather and some of leather board, though many were 
of less résilient material. This is abundantly proved by uncontra- 
dicted évidence, The plaintiff Jesse W. Hatch heard of this inven- 
tion in 1873, and immediately bought it of Samuels for $200, and 
procured him to take ont a patent for it, which the plaintiffs own. It 
is No. 145,017. This machine had a former, a clamp, and a slide, 
co-operating to do the work of crimping a heel-stiffener. The slide 
was rigid, and shaped like a U. Looking at the crimping mechan- 
isms in controversy hère as improvements upcn Samuels, the plain- 
tiffs eut the slide in two and pivot the parts at one end and crimp the 
leather by bringing thèse parts towards eaeh other; and the défend- 
ant uses a rigid slide, which is advanced over the leather after the 
manner of Samuels, but by making his slide partly V-shaped instead 
of whoUy like TJ, he rubs in the edges of the counter, with a mode of 
opération somewhat like that which the plaintiffs obtain with their 
closing jaws. Hatch, in his reissued patent, bas a paragraph con- 
cerning the rigid U-shaped slide, which both parties understand to 
be a disdaimer of the Samuels machine, which Hatch then owned, 
though it does not, in terms, disclaim it, but only déclares that it will 
not do satisfactory work, which is true if work of ail sorts and sizes 
is meant, but not true of the small and light work which for years, 
was done upon it; and which Hatch cannot hâve supposed to be true 
when'he bought the invention two years before the date of the reissue. 

It appears to me that the défendant, Moffitt, had a right, not with - 
standing the Hatch crimping jaws, to improve the Samuel rigid slide, 
and by eombining it with a roller and changing its internai form 
somewhat, cause it to effect a resuit which Hatch in his reissue thinks 
the U slide will not effect; or, in other words, that Hatch, considering 
the state of the art, cannot claim the Moffitt slide as an équivalent 
for his crimping jaws. 
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Similar considérations govern the clampîng apparatus. Hatch 
dwells much on the importance of having the clamp yield to the in- 
equalities of the leather. The defendant's clamping apparatus is 
unyielding, excepting, perhaps, at the rear, whioh is but a small part 
of the surface, and it is so différent from the elastic strap of Hateh 
that it cannot be considered a mère équivalent, when we remember 
that Samuels had an effective clamp which, in its opération, resem- 
bled the plaintiffs in being a mère clamp, and that the Moffitt blocks 
are moulds as well, and unyielding. I am of opinion, therefore, that 
no claim which represents the true invention of the complainants is 
infringed by the défendant, and more definitely that claim 3 of the 
original, and 5 of the reissue, properly construed, are not infring-îd. 

The second patent is for heel-stiffeners, such as are made on the 
Hatch machine, as a new article of manufacture, granted July 16, 1872, 
and numbered 129,338, reissued April 20, 1876, No. 6,388. It is ad- 
mitted that similar counters were made by hand, but only in the 
course of makiûg the shoes in -which they were to be used. It is 
further admitted that the counters are shown in the drawings of the 
machine patent dated August 1, 1871. I am much inclined tothink 
that the mère fact that a new article is shown in the drawings of a 
patent for a machine would not of itself be an abandonment of the 
new article, which would properly be the subject of a différent patent, 
until the statutory forfeiture of use for two years had been incurred. 

I am further inclined to think that if an article has been made by 
hand in such a way that it might hâve been used separately from the 
larger thing to which it was joined, though there was no occasion so 
to use it, a patent cannot be taken out for that article as a new manu- 
facture. See BuzzeU v. Fifield, 7 Fed. Eep. é65. 

My only doubt upon a third and wholly décisive point is that it 
has not been argued, and I well know that it is dangerous for a judge 
to be wiser than counsel in a case which has been carefully and 
thoroughly prepared, but it does seem to me entirely clear that Sam- 
uels and ail those who used his machine made counters, from 1857 
onwards, which corne f uUy within the scope of the single claim of the 
original patent, namely : "As a new article of manufacture, a crimped 
heel-stiffener, in which the seat, &, is formed with a smooth surface, 
and the wrinkles are carried down to the inner margin without notch- 
ing the leather." In the reissue the description is a little more par- 
ticular, but I do not know that it is substantially différent. Samuels 
made counters which served the purpose, and that is ail that can be 
required in such au article as a heel-stiffener. Slight variations of 
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form, or superior smoothness, will not make such thîngs new articles 
of manufacture if they are used in the same way and for the same 
purpose, and effect a like resuU in boots and shoes as the older 
forms. 

Bill dismissed. 



PoBEHAKD and others v. Pobteb. 
{Oircuit Court, D. Connecticut. 1883.) 

1. Patents pob Inventions— Caetkidgbs. 

Where the cup anvil cartridge of the défendant lias the distinctive grooves 
or indentations of the patent of the plaintiif's asaignor, it is an iufringement 
of the patent. 

2. Same— Suit against United States Oppicer. 

T,he case of OampbeU v. Jamea, 104 U. 8. 356, does not définit ely décide that a 
bill in equity will not lie against an ofiBcer of the United States for his unau- 
thorized use of a patent solely in the service of the govemment. 

Camten Browne, for plaintiffs. 

Daniel Chadwick, Dist. Atty., for défendant. 

Shipman, J. This is a bill in equity to restrain the défendant 
from the alleged infringement of letters patent which were granted 
to John G. Howe, the plaintiffs' asaignor, on August 16, 1864, for 
an improvement in metallio cartridges. The plaintiffs purchased the 
patent and ail claims for past infringements on April 28, 1881. The 
bill was filed May 26, 1881, before the expiration of the patent. 
The patentée describes in his spécification the two parts of bis in- 
vention which are in controversy in this case, as follows: 

" The flrst part of my invention consists in combining a perforated dia- 
phragm with the rear end of a cartridge case so as to strengthen the cartridge 
case at that part. , 

" The second part of my invention consists in constructing the cartridge 
case with a groove in its periphery behind the position of the charge. 

"The cartridge cases represented in the annexed drawing embody ail parts 
of my invention. The shell of thèse cartridge cases is constructed of copper, 
with a perforated diaphragm, a, at the butt. This diaphragm is within the 
cartridge case; séparâtes the primer (represented in red) from the powder; 
it strengthens the rear end of the case and forms a species of anvil, on which 
the primer is sustained when struck by the hammer of the lock, so that any 
spécial arrangement of the fire-arm for this last purpose is rendered unneces. 
sary. It also, by filling up a portion of the case, protects that part from the 
explosive force of the charge, so that a portion of the wall of the chamber of 
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the fire-arm opposite the diaphragm may be removed for any désirable pur- 
pose wilhout incurring the risk of the swelling or bursting of the cartridgt 
case through the opening thus made when the charge is flred. The form oi 
the cartridge case represented at figures 1, 2, and 3 is adapted to fire-arms in 
whicli the hammer of the lock strikes downward at an angle upon the cor- 
ner of the cartridge case. ïhe form represented at figure 6 is adapted to a 
fire-arm in which the hammer strikes through a hole at the butt of the cham- 
ber of srnaller diameter than the body of the cartridge. 

" In order to embody the second part of my invention, the rear end of the 
cartridge in thèse examples is formed with a groove, c, in its exterior. The 
groove in this position is useful for two purposes: It may be made use of to 
retain the cartridge in its place in the chamber, by engaging with an instru- 
ment which is arranged upon the flre-arm for that purpose. Moreover, as the 
métal of the cartridge case is protruded inward by the formation of the groove, 
it may be made to constitute the means of securing the perforated diaphragm 
in its position, either by eausing the Indented material to enter into a corre- 
sponding groove in the periphery of the diaphragm, as at figure 2, or by lo- 
cating the groove immediately in front of the diaphragm, as at figure 6. In 
case the instrument for engaging in the groove is located f urther forward on 
tlie fire-arm than the position of • the diaphragm, a groove or indentation 
should be made in the cartridge case opposite that point. There may then be 
one groove at the rear to hold the diaphragm, and another farther forward to 
engage with the holding instrument. Eaeh groove may be replaced by its 
équivalent, viz., one or more indentations, but I prefer the groovea-" 

The first and second claims, which alone relate tb tlie question in 
dispute, are as f ollows : 

"(1) The combination of a perforated diaphragm with the rear end of the 
shell of a cartridge case, in such manner that the diaphragm forms a per- 
forated partition- between the primer and the.powder.is rigidly secured tothe 
cartridge case so as to support the primer against the blow of the hammer, 
and by its breadth of rira protects the part of the cartridge case surrounding 
it from the explosive force of the powder, substa,ntially as set forth. 

"(2) A cartridge case constructed with a groove in its periphery, behind the 
position of the charge, substantially as herein set forth." 

The French patent of Ganpillat and lUîg, which was introduced by 
the défendant as an anticipating deVice, describes a perforated disk - 
first made concave and then introduced forcibly into the cartridge by 
compression, so that its circumference was flattened and it became 
"perfeetly set in the interior of the cartridge," and formed "an anvii 
fixed at the bottom of the cartridge." The cavity behind the disk is 
furnished with fulminate, so that when the point of the firing-pin 
strikes the bottom of the shell explosion takes place, This patent 
shows that a perforated diaphragm, within and at the rear end of the 
shell, and forming a partition between primer and powder, and being 
an anvil to receive the blow of the hammer, and in a certain way 
v.l5,no.3--i7 



35§ FEDERAL BEPOBTEB. 

and degree made fast to the shell, was known before the date of the 
Howe cartridge, but does not show a diaphragm rigidly seoured to 
the cartridge case in the manner and with the effieiency of the Howe 
device. 

The cartridge of the Delaire French patent, -which was a loaded 
bail, headed with a copper priming cap, had a primer head; that is, 
the head of the cartridge, made of a copper cap, in the bottom of 
which the inventer says: 

"I put a copper washer, of the thickness of oiie fraiioe-piece, having at the 
center of its bàck an indentation recess or pocket, in which I put a grain of 
fultninating powder, which ia held there by the bottom of the oup." 

When percussion takes place the flash ignites the powder through 
two small holes pierced at the side of the pocket. The disk is seoured 
by contracting the peripheryof the shell in oneof twoways. One is 
by plàcing the shell iû a lathe aild applying a tool to the periphery; 
"the other is by the use of a contracting die." 

It will thus be seen that the Howe invention was a narrow one, 
a.nd did not consist in making a perforated partition between primer 
and powder which should support the primer against the blow of the 
hammer, and which should be seoured to and protect the rear end of 
the cartridge case, but it consisted chiefly in the way in which this 
chamber within the case was rigidly secured to the case, and eecond- 
arily in such a construction of the diaphragm that by the breadth of 
its rim it protected that part of the cartridge case surrounding it 
from the explosive force of the powder. 

The invention described in the first claim is, therefore, a hollow 
metallic shell or cylinder, closed at its rear end, having a perforated 
diaphragm,' which séparâtes the black powder from the fulminate, 
and which is rigidly attached to the shell, inside of it, and close to 
its rear end, by means of a groove or indentations which protrude in- 
wardly from the outside to the inside of the shell, bo that the dia- 
phragm will not move forward when it reeeives the blow of the ham- 
mer. This groove is placed substantially behind the position of the 
charge. The rim of the diaphragm is sufficiently broad to support 
and strengthen the surrounding métal of the shell. 

The French patent of Vigne showed a cartridge having an internai 
continuons or partial projection or groove for the purpose of holding 
the wad of the charge. The invention of the second claim of the 
Howe patent was the groove, substantially behind the position of the 
charge, for the purpose of securing and which secured the diaphragm, 
and the diaphragm is therefore included in the claim. As a mère 
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cartridge-holding groove, apart from its office of sectiriDg the dia- 
phragm in position, I cannot see that its change of location from 
that in the Vigne patent produced a new resuit. 

The défendant is the master armorer at the United States armory 
at Springfield, Massachusetts, and as such master armorer bas used 
for armory purposes two kinds of cartridges. One, called the bar 
anvil cartridge, bas no diapbragm, but bas a bar diametrically across 
its rear end, which forms no partition between powder and primer. 
The bar is fastened in the shell by means of two grooves or indenta- 
tions in the shell. The black powder is behind tbe groove, against 
the closed end of the shell, and the position of the powder bas no re- 
lation to the location of tbe anvil. The second kind of cartridge, 
called the cup anvil cartridge, bas a cup-shaped perforated diapbragm 
within tbe cartridge shell and close to its rear end, the bottom of tbe 
cup being recessed upon its rear side, tbe primer being separated 
from the powder, the fire being communicated to tbe powder througb 
tbe holes, and the cup being secured within tbe shell by grooves in 
tbe shell which are in front of some portion of the powder, but sub- 
stantially in rear of the charge. 

It is admitted that the bar anvil cartridge does not inifringe the 
first claim of the Howe patent. It bas no diapbragm and no parti- 
tion between the powder and the primer. Neither is tbe second 
claim infringed. Tbe groove of tbis cartridge does not secure a dia- 
pbragm, and does not bave tbe location with respect to the powder 
which is required by the second claim. It keeps a bar in place, but 
tbe patented groove is to secure a diapbragm whicb séparâtes tbe 
powder from tbe primer, and therefore was to be in a specified loca- 
tion with respect to the powder. It was to be substantially behind 
the charge. In tbis cartridge tbe powder is against the closed end 
of the shell. The cup anvil cartridge bas the distinctive grooves or 
indentations of tbe patent, and infringes tbe first and second claims. 

I do not definitely understand that Campb'eU v. James, 104 TJ. S. 
356, definitely decided that a bill in equity will not lie against an 
of&cer of tbe United States for bis unauthorized use of a patent 
solely in the service of the government. 

• Let there be a decree for an accounting in conformity with tbis 
opinion. 
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JoTOE ». Chilmcothb Fotjndet & Machine Works and others.* 

{Circuit Court 8. D. OTiio, S. B. Februaiy, 1883.) 

1. Letters Patent Nos. 154,989, 168,663, and 172,471— Lifting-Jacks. 

Letters patent No. 154,989, issued to Jacob O. Joyce, September 16, 1874, for 
improvement in lifting-jacks, conatrued, and limited, in view of the state of 
the art, to tbe particular combination of parts described, when constructed, 
arrangea, and operating as shown ; and held not to cover the devices described 
in letters patent No. 168,663, issued October 11, 1875, and No. 172,471, issued 
January 18, 1876, to 8. E. Mosher for improvements in lifting-jacks. 

2. Same— When Spécial Function wili. Sustain Beoad Constbdotion of Claim 

TO Known Mechanical Devices in Combination. 

Wliere a spécial function is relied upon to sustain a broad construction of a 
claim to known mechanical devices in combination, it must clearly appear 
that the function in question is one newly called into existence by the use of 
the devices in the new relation and for the new purpose, and due solely to 
such use, Such broad construction cannot be predicated upon a function in- 
hérent in the construction and opération of the devices themselyes, when used 
in analogous relations or for analogous purposes. 

In Equity. 

Suit is upon letters patent for an improvement in lifting-jacks, 
issued September 15, 1874, No. 15é,989, to Jacob 0. Joyce, com- 
plainant, and allèges infringement on the part of défendants, who 
manufacture lifting-jacks under letters patent issued to S. E. Mosher, 
October 11, 1875, No. 168,663, and January 18, 1876, No. 172,471; 
and asks an injunction, and an accounting for profits and damages. 

Défendants admit the manufacture of jacks under the Mosher 
patents, and rely upon the state of the art as necessitating a limited 
construction of the Joyce patent, under which construction they do 
not infringe. Défendants cited a number of prior patents, of which 
the foUowing were introduced at the hearing, and relied upon by 
counsel for défense : 



1 Smith, L,, 


Llfting-jack. 


No. 


56,in. 


July 3, 1866. 


2 Smith, W. N., 


Cotton-press. 


No. 


106,417. 


Aug. 16, 1870. 


3 Smith, W. K, 


Cotton-press. 


No. 


115,126. 


May 23, 1871. 


4 Smith, F. B., 


Llfting-jack. 


No. 


11,303. 


July 11, 1854 


5 Masser, J. B., 


Sash-liolder. 


No. 


61,469. 


Dec. 12, 1866. 


6 "VVilliamson, W. P„ 


Elevator safety-pawl. 


No. 


116,656. 


July 4, 1871. 


7 Hutton, Robert, 


Sash-holder. 


No. 


60,735. 


Jan. 1, 1867. 


8 Fasig, D., 


Llfting-jack. 


No. 


36,144. 


Aug. 12, 1862. 


9 Rodgers, A. C, 


Sash-hoïder. 


No. 


87,708. 


Mar. 9, 1863. 


10 Sawtell, J. N., 


Sash-holder. 


No. 


65,015. 


May 21, 1867. 


11 Genung, R. W., 


Llfting-jack. 


No. 


11298. 


July 11, 1854. 


12 Connelly, E. G., 


Sash-fastener. 


No. 


10,641. 


Feb. 21,1854. 


13 Shepherd, Chas. C, 


Sash-holder. 


No. 


122.496. 


Jan. 2, 1872. 



*Beported by J. C. Harper, Esq , of the Cincinnati bar. 
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E. E. Wood, for complainant. 

L. M. Hosea, for respondents. 

Matthews, Justice, (orally.) The letters patent upon whicli this 
suit is based contain two claims, only one of which is in con- 
troversy, namely, the first, which reads as follows : 

(1) A pawl for lever-jack, with two or more teeth, and adapted to move 
in inclined slols, groovea, or guides formed la the frame, substautiall; as 
desoribed. 

The question of înfringement dépends upon the latîtude of con- 
struction given to this claim. 

The spécification describes, and the drawings show, a frame wîth 
parallel aides, between which a pawl moves in parallel slots in the 
frame, forming guideways inclined toward the vertically-moving 
ratchet-bar. The pawl is provided with a séries of teeth on the face, 
adjacent to the ratchet-bar, and, at opposite sides, with projections 
or lugs engaging in the inclined slots of the frame. The guide-slots 
are inclined at an angle of 45 degrees or thereabouts, and the pawl 
is actuated solely by gravity to move down the inclines, and engage 
its teeth with those of the ratchet-bar ; and the patentée states in his 
spécification, as one of the objects of invention, his purpose to utilize 
the gravity of the pawl itself, thus arrangea, as a substitute for a 
spring. 

It is contended, on behalf of complainant, that the fonction of the 
patentee's device is twofold: First, to dispense with the spring 
usually employed to press the teeth of the pawl against the rack-bar; 
and, second, to obtain greater strength by dividing the load among 
several teeth of the pawl and rack-bar; and that thèse two objects 
could be separately attained by suitable modification of the apparatus 
within the scope of the invention; for example, by using a spring to 
start the pawl in movement upon an incline of lesser angle, using 
the inclined seat to do the holding of the load, as. in the defendant's 
construction. 

The défendants manufacture a Jack having a many-toothed pawl 
resting at its bottom upon a seat slightly inclined toward the rack- 
bar, and actuated by a spring placed behind it within the frame. 
The inclination of the seat is not sufficient to actuate the pawl by 
gravity, nor are there any slots or other means of guiding the pawl 
in the sides of the frame; the function of the inclined seat being 
rather to assist the spring in preventing a backward slip of the pawl 
when under pressure, than to facilitate the forward movement of the 
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pawl, although to tbe latter result it may contribute in a slight 
degree. 

On behalf of the défendants it is eontended tbat, in view of the state 
of the art, tbe patent of the complainant can be sustained only by 
limiting it to the spécifie construction and combination of the déviées 
shown; that such in fact is bis own statement of invention, making 
tbe gravitating function of the pawl, as a substitute for a spring, its 
cssential feature; and that the independent function of causing 
thereby a more certain engagement of its teeth with those of tbe rack- 
bar is old in kiiïdred devices, and not one newly called into existence 
by the employaient of the pawl in a lifting-jack, nor due to its use 
in that connection, but is inhérent in the same construction of parts 
used for analogous purposes. In support of tbis view the défendants' 
counsel présents a number of early patents for lifting-jacks, elevator- 
cages, sash-holders, etc. 

Without referring in détail to the devices exbibited to show the 
state of tbe art, I am satisfied tbat the mecbanical principles em- 
bodied in the invention of complainant were old and well known in 
constructions used for the same or analogous purposes; and that bis 
real invention consisted in tbe construction and arrangement of cer- 
tain devices in combination by wbicb he adapted those principles in 
a particular manner to produee bis lifting-jack. The claim in ques- 
tion must be limited to tbe combination of described parts, eon- 
structed and operating in tbe manner shown; that is, a pawl pro- 
vided with side lugs, moving by gravity alone, between and in inolined 
guideways in the side walls of the frame. 

The bill will be dismissed, with costs, as the défendants do not in- 
fringe such claim. 



Pelham V. Edelmbyer. 
(Circuit Court, S. D. New York. January, 1883.) 

1. Patknts fow Invention — Pleadings— Demubker. 

Courts will refuse to decree unless the subatantial groundwork of the case 
in which relief is aought is distinctly alleged in the complaint ; but objections 
to the form of a pleading should be taken by demurrer, and after proof has 
been taken the bill will not be critkally studied to find defecta in the form of 
the pleading. 

2. Same— Evidence. 

Where the proof shows that the complainant had no légal or équitable inter- 
est in the inatter in controversy, the bill will be dismissed. 
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3. iNFRruoBRs— Défenses op. 

Where the défendants were treated In the complaïnt as ordlnary infringers, 
they were allowed to àvail theiuselves ot any defeuga opea to défendants 
charged with infringement. 

Kitchen é Brown, for plaîntiff. 

J. P. Fitch, for défendants. 

Wallace, J. Upon the merits of this case it is by no means 
olear that the agreement for a license does not proteet the défend- 
ants in the right to naake and rent to buildera any elevators which 
embody the invention secured by the patent to Thomas M. Pelham. 
While that agreement contains clauses restricting the licensee to the 
right to make and rent a particular class of elevators, there are other 
clauses which indicate that what the parties really had in view was 
the compromise of an existihg suit and an adjustment of future rela- 
tions, which would permit both to make and rent to others ail elevators 
covered by the patent, upon a fixed basis of compensation. Why 
should the parties agrée upon a scale of priées to be charged and 
coUected upon ail elevators, and upon liquidated damages for a breach 
of the condition, if the défendants were expected to be restrioted to 
elevators of a spécial structure? If, as would seem to be improbable, 
the contracts made by the first party and excepted from the opéra- 
tion of the agreement were for the rental of elevators differing in 
structure from the infringing elevator, the conclusion would be almost 
irrésistible that the agreement was intended to adjust the rights of 
the parties respecting the future making and renting of ail elevators 
embodying the patented invention. 

It is unnecessary, however it would be legitimate, to détermine 
the controversy upon the main question, because there is a fatal ob- 
jection to the complainant'scase which must defeat his cause of 
action. So far as appears by the allégations in the bill and by 
the proofs, the title to the letters patent in suit is not vested in the 
complainant. Both upon the facts alleged in the bill and disclosed 
by the proofs, the letters patent became the property of Phebe Pel- 
ham, as administratrix of the patentée, as part of his estate. The 
complainant is the sole devisee and legatee under the will of Phebe 
Pelham, but the will does not purport to bequeath any property held 
by her in her représentative capacity, and of course could not vest the 
title to such property in the legatee if it assumed to do so. 

Manifestly the objection taken for the first time at the hearîng of 
the cause might hâve been taken by a demurrer to the bill. If it 
involved only a question of pleading, and the bill were not defective 
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in a matter of substance not having been taken by demurrer, tbe ob- 
jection would not be available now. The objection is not that there 
is a defect of parties, but that the eomplainant has no interest in the 
Bubject of the controversy. As to ail merely formai defects in the 
bill the objection must be taken by demurrer. So, also, when there 
is a defect of parties appearing upon the face of the bill, the défend- 
ant must resort to a demurrer or the court is at liberty to make a 
decree saving the rights of the absent parties. If the proofs disclosed 
title in the eomplainant, it would be open to considération whether 
the gênerai allégation in the bill, that the eomplainant is the owner 
of the patent, would be held sufficient to authorize a decree notwith- 
standing that allégation is a conclusion of law based upon qualifying 
facts that négative it. 

The rule is familiar that the court will refuse to decree unless the 
Bubstantial groundwork of the case in which relief is sought is dis- 
tinctly alleged in the bill; but after proofs hâve been taken the bill 
will not be studied critically to find defects, and the most libéral con- 
struction will be placed upon the allégations consistent with estab- 
lished rules of pleading. The question hère, however, is one of 
évidence rather than one of pleading. The eomplainant has failed 
to show himself possessed of any légal or équitable interest in the 
letters patent on which the suit is founded. If the bill were perfect 
the court could not decree for eomplainant upon the proofs. If the 
eomplainant were suing upon the agreement for a license the défend- 
ants might not be permitted to deny complainant's title to the patent. 
But the bill assumes to treat défendants as ordinary infringers. 
They are therefore at liberty to avail themselves of any défense open 
to défendants who are charged with infringement. 

The bill must therefore be dismissed. As this resuit may be at- 
tributable to a slip in practice, the dismissal will be without préju- 
dice to complainant's right to file another bill. 
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BaBKEB V. TODS. 
lOîreuit Court, N. D. New York, November 29, 1882.) 

1. AiraULMEKT oi" Decrbe. 

It being made to appear to the court by the pétition of strangers to tbe record 
that a decree was obtained by collusion between complainant and défendant, it 
is annulled and the cause dismissed. 

2. Baukbr Patbkt foe Chain-Pumps. 

Vacation of judgment in favor of Barker reissue No. 6,531, for chain pumps, 
reported in 13 Pbd. Kbp. 473. 

The décision in Barker v. Todd, reported in 13 Fbd. Eep. 473, bas 
since been set aside upon the application of the L. M. Eumsey Manu- 
f acturing Company, and the case finally disposed of by the following 
decree. 

Parkinson de Parkinson, for L. M. Eumsey Manafacturing Company. 

R. H. Duell, for Barker. 

Wallaoe, J. This cause having been heard upon the pétition 
of the L. M. Eumsey Manufacturing Company et al. to vacate and 
annul the decree heretofore entered herein, and upon affidavits and 
arguments of counsel in behalf of the said petitioners and the said 
complainant, Barker, and it appearing to the court that the proceed- 
ings therein were procurod by collusion between the complainant, Bar- 
ker, and the défendant, Todd, and that there was no real controversy 
between them, it is hereby ordered, adjudged, and decreed that the 
said decree, to-wit, the decree entered on or about the twelfth day of 
September, 1882, be and the same is hereby vaeated and annulled, 
and that this cause be dismissed. It is f urther ordered that said Bar- 
ker pay the disbursements iueurred in the said application for vaca- 
tion of said decree. 



GrONSTADT V. WiTTHOFF. 

{District Court, 8. D. Nm York. February 8, 1883.) 

1. SHipprao — Usage of Port — Landing CARao. 

In the absence of any diilerent usage of the port, or other Indication In the 
bill of lading, a vessel is bound to land her cargo at eome suitable wharf. 

2. Samb— BUiLS OF Lading— How Oonstrued. 

Bills of lading, like other commercial instruments, when indeflnite in their 
terms, are to be oonstrued reasonably according to the presumed intention to 
be gathered f rom the situation of the parties, and their relations to the ship 
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and to each other ; tliey should not be construed, unnecessarily, so as to make 
différent consignées responsible for each other's faults, nor for delays of tiie 
vessel, if ttiey hâve no control of lier movêments or in selecting a dock. 

3. Bamb — Lat Days— ^îfHBN Commence. 

Wliere the bill of lading containa nothing to indlcate a contrary intention, 
the stipulated lay days should be hcld not to begin to run as against the con- 
signées of cargo on a gênerai ship unti] the vessel has arrived at her berth, or 
is in actual readiness to discharge, according to her légal obligation. Seeus, as 
against the charterer; or a consignée assuming ail the obligations of the char- 
ter-party, or having the control of the ship, 

4. Samb — CasToii AND Usage, 

A custom or usage to dispense with this légal obligation mast be so flxed, 
uniform, and well understood, as to be presumed to form a part of the con- 
tract. Buch a usage is not made eut by évidence that in the majority of cases 
merely certain kinds of cargo are diacharged on lighters for the mutual conve- 
nience of the consignée and the vessel, where it also appears that it is not un- 
usual to discharge upon the dock, and that plenty of docks were available. 

5. Samb— Mode of Dischar&ing Vbbsel. 

The tyords " to be taken free from on board," in a bill of lading, do not, nec- 
essarily, meàn to be taken on lighters away from the wharf. 

6. Samb — Case Statbd. 

The ship Petropolis baving arrived with 2,090 empty petroleum barrels stowed 
above a cargo of iron, which by the charter-party and bill of lading were to be 
discharged at the same berth, was directed by the consignées of the latter to 
go to the Erié basin, where barrels would not (hen be reoeived. The ship ar- 
rived there on May 26th, but could not reach the wharf, and moored along-side 
another vessel. 8he was unable to get a berth along-side the wharf until Jum; 
Ist, and the bajTels were discharged by the 4th. The bill of lading gave four 
lày days, and démarrage theroafter, not indicating whèn they commenced to 
run. On May 25th the vessel notifled the consignée that she would be ready 
to discharge on the 26th, and the consignée, on the 27th, notifled her to dis- 
okarge tjie barrels on the dock if lighters were not along-side. Held, that the 
lay days, as against the respondents, did not commence until June Ist, and that 
no demurrage accrued. 

In Admiralty, 

Beehê, Wilcox â Hohhs, for libelant. 

E. S. Huhbe, for respondent. 

Beown, J. This action was brought agaînst tha owners and 
consignées of 2,090 empty petroleum barrais, imported in the ship 
Petropolis, from Pillau, and consigned to the respondents in New- 
York, to recover four days' demurrage, at the rate of £10 per day, for 
delay in receiv.ing ithe barrels beyond the time specified in the bill of 
lading. The case turns partly on the construction of the bill of 
lading, and partly on the question whether the respondents were 
bound to receiye the barrels on lighters inatead of on the wharf. 

The Petropolis had a cargo conaisting mainly of iron, with the pe- 
troleum barrels stowed above it. She arrived in New York on the 
twenty-first day of May, 1880, and upon the request of the owner of the 
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iron, the major part of the cargo, went to the Erie basin to dischargé, 
without Consulting the respondents, where she arrived on May 26th, 
and moored along-side another vessel. She was not able to obtain 
a berth by the wharf until the morning of May Slst, and soon after- 
wards was obliged to haul out again to admit of the departure of an- 
other vèssel, and did not reach the wharf again until 4 p. m. of the 
same day. On the following morning, June Ist, the discharge of the 
barrels was commenced, and completed on the afternoon of the 4th. 
The iron was thereafter discharged on the wharf. 

The bill of lading contained upon the margin the following clause : 
"To be takenfree from on board in four running days, or to pay JËIO 
sterling demurrage for every day longer detained;" and in the body 
it is provided that the consignée should pay freight, "say one shil- 
ing sterling for every barrel taken in, with ail other conditions as per 
charter-party, with primage and average accustomed." 

The charter ref erred to in the bill of lading provided that the 
Petropolis should proceed to Pillau, and there load, not exceeding about 
2,000 empty petroleum barrels, and thence proceed to New York, 
and deliver the same to the freighter, or hià assigns, on being paid 
freight, "say one shilling sterling for -every barrel taken in, £2 
gratuity to the master. The captain bas liberty to complète the 
vessel with rails and other cargo; the cargo to be delivered at Pillau 
free on the railing of the vessel, and to be discharged in the same 
berth where the rails are discharged. Freight payable on delivery 
of the cargo agreeably to the bills of lading ; the cargo to be taken 
from along-side the said vessel at merchant's risk and expense. Four 
running working days are allowed for loading the barrels, and twelve 
running working days for discharging the whole cargo ; and if de- 
tained during a longer period, be engages to pay for sttoh détention 
at the rate of £10 sterling per day." 

Prior to the arrivai of the vessel, the respondents had sold the bar- 
rels to a purchaser who agreed to take them on arrivai without delay. 
On May 25th, before arriving at the dock, the master of the ship 
gave notice to the respondents that he would be ready to discharge on 
the following day. On the 27th the respondéhts notified the captain 
that if no lighter was along-side, to discharge the barrels on the dock, 
giving them notice thereof; to which, on the sarae day, the agent of 
the vessel replied they would do so, if the respondents would obtain 
permission from the owners of the dock; The agent testified on the 
trial that after receiving thé respondents' letter he bad applied for 
permission to place the barrels on the dock and been refused; and 
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that many owners oî docks refused toreceive petroleum barrels on ao- 
count of the danger of fire and its affecting their Insurance ; and that 
this application had been made before bis letter to the respondents. 
The respondents were not notified that permission had been refused, 
nor did they reply to the last-named letter. 

A gênerai ship is bound to make delivery of her cargo at a wharf, 
or other suitable place of landing, unless otherwise provided by the 
bill of lading or the usage of the port. In the absence of any usage 
or stipulation, she may go to any suitable wharf of her own sélection, 
and if she has on board such a cargo as cannot ail be delivered at 
the same wharf, the burden of delivery still rests upon her, and she 
must go to différent wharves unless she can make arrangements with 
the owners of the cargo to avoid that trouble. 1 Pars. Shipp. & 
Adm. 222; Moody v. Five Hundred Thousand Laths, 2Fed. Eep. 608, 
In the absence of any spécial provision, the lay days provided in the 
bill of lading do not begin to run until the vessel has arrived at some 
usual or suitable place of disoharge. Ai/lward v. Smith, 2 Low. 192 ; 
Hqd^e v. N. Y. d N. H. R. B. 46 Conn. 277; The Orafton, Olcott, 
49; Irzo v. Perkins, 10 Ped. Eep. 779, and cases cited. 

It has been decided, ho.wever, and such seems to be the gênerai 
rule, that, as between the ship-owner and the charterer, the "arrivai" 
of the ship is deemed complète, and the lay days begin to run from 
the time when the ship has arrived at the usual or designated place 
of discharge within the port, such as the public docks, although not 
able'toget a berth immediately, so as to commence her discharge. 
Brown v. Johnson, 10 Mees. & W. 331; Kell v. Anderson, Id. 498; 
Nelson v. Dahl, 12 Ch. Div. 668; Davies v. McVeagh, 4 Exch. Div. 
265; Sleeperv.Puig, 10 Ben, 181; Macl. Shipp. 526-632, 

The libelant invokes the application of this rule from the time of 
the arrivai of the Petropolis at the Erie Basin on the twenty-sixth of 
May; and if this rule is applicable to the respondents as consignées 
under this bill of lading, they must be held liable, although the four 
lay days provided by it had expired before the vessel reaçhed her 
berth. 

The question is one of construction of the terms of the bill of 
lading. As between the charterers and owners, it is just that where 
the stipulation is that the ship is not to be detained beyond a cer- 
tain flumber pf days in loading or unloading, the charterer who désig- 
nâtes the place of discharge, and after arrivai opntrols the motions of 
the ship, shall bear the risk of any delay in obtaining a berth at the 
place of bis own sélection; for from the time of arrivai a,t the 



GBONSTADT V. WITTHOFP. 269 

place designated for disoharge "the carrying voyage of the ship is 
over," and she is at the disposai of the charterer for the purpose of 
unloading. Nelson v. Dahl, 12 Ch. Div. 668, 690; Wright v. New 
Zealand, etc., Go. 4 Exch. Div. 165, 171; Adams v. Royal M. S. S. Go. 
5 C. B. (N. S.) 492. That construction, under sueh circumstances, 
is reasonable, and presumably acoording to the intention of the 
parties. 

There are several cases in the Englîsh courts where a similar rule 
has been applied also to consignées under the bills of lading of a 
gênerai ship, (Porteus v. Watney, 3 Q. B. Div. 634; Straker v. 
Kidd, là. 223; Leer v. Yates, 3 ïaunt. 387; Randall v; Lynch, 2 
Campb. 352; Harman v. Gaudolphin, Holt, N. P. 35;) but on examin- 
ation they will ail be found to turn upon the express language of tht 
contract made by the bill of lading. 

In Leer v. Yates there were several différent consignées, each of 
whom stipnlated that the goods "should be taken out in 20 dâys aftej 
arrivai, or to pay Mi per day démarrage." The "arrivai" being com- 
plète from the time of entering the docks, each consignée was held 
liable in solide upon the express contract, although the delay was 
partly through not getting a berth within the dock, and partly througli 
the négligence of other consignées in not removing the superincum- 
bent cargo. 

In Kell v. Andersen, 10 Mees. & W. 498, 502, Baron Paeke ob- 
serves that the case of Leer v. Yates turned entirely upon the words 
"after arrivai," by which the parties had bound themselves. See, 
also, Cross v. Beard, 26 N. Y. 89. So, in Harman v. Gaudolphin, 
supra, the stipulation was that the consignée should "clear the goods 
in 14 running days after her arrivai in port." It wa,8 held thalt the 
consignée took the risk of ail delays not o'ccasioned by the delày of 
the ship. In Randall v. Lynch the charter-party providéS that the 
lay days should "continue in Lohdon from thé day of ref)ôi:tîïïg at the 
custom-house." In Porteus V. Watney (1878) the charter-pqltty al- 
lowed "14 workingdays for loading and unloading, and demuirragé at 
£35 per day." The bills of lading to varions consignées ptovided for 
the delivery of goods "on paying freight for the said goods, and ail 
other conditions as per charter-party." The defendant*s goods were 
at the bottom of the ship; and although he was without fault and rèàdy 
within the time to reinove his goùds, he was held liable for the de- 
lays caused solely by other consignées having goods above.his, ou 
account of the express language of the bill of lading, which adopted 
the terms and the liabilitiés of the charter-party. The èmbaljrass- 
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ing résulta oî contracts such as thèse, making the several consignées 
virtually answerable for the faults of each other, although without 
fault of their own, is fuUy recognized and discuBsed in this case, 
as well as in that of Leer v. Yates, and the défendants were held liable, 
simply because the terms of the con tract left no alternative. Macl. 
Shipp. 531. 

Where the terms of the bill of lading, however, admit of a différ- 
ent construction, a différent rule bas been applied to consignées; as 
where it stipulâtes for a discharge "in the usual and customarj man- 
ner," or where the time is to be reckoned "from the time of the ves- 
sel being.ready to unload and in tum to deliver;" or where by the 
usage of the port and of the trade, the arrivai is not deemed complète 
until a berth is reached, or where a discharge is to be made "accord- 
ing to the customs of the port," or where a certain quay is named, in 
which case the ship must get along-side. Rogers v. Forresters, 2 
Campb. 483; Robertson v. Jackson, 2 C, B. 412, (Man,, G. & S.;) 
Nordon y. Dempsey, 1 C. P. Div. 654; Eleven Hundred Tons Coal, 
12 Fbd. Ebp. 185; Postlethwaite v. Freeland, 4 Exch. Div. 155; 
Strahan v. Gabriel, unreported, cited by Brett, L. J., in Nelson v, 
Ddhl, 12 Ch, Div. 589, 690. 

I hâve found no case sa ve that of Ddbson v. Droop, 4 Car, & P. 
112, in which the liability of a consignée of goods on a gênerai ship 
is considered, where the bill of lading did not either expressly by it& 
own language, or else by adopting the liabilities of the charter-party, 
fix or indicate the time when the lay days were to commence. In 
that case the ship was to be "discharged in 14 running days, or five 
pounds a day demurrage;" and Lord Tenterden held the défendant 
was not liable for the delay caused by the misconduct of another con- 
signée. This case bas, it is trae, been referred to as overruled by 
those above cited. This is not, however, strictly true ; since the pro- 
visions in the bill of lading were in ail of those cases easentially dif-^ 
ferent. 

In the présent case the bill of lading is substantially the same as 
in the case of Dobson v. Droop. It does not adopt the mère terms of 
the charter-party as to demurrage, as in the case of Porteus v. Wat- 
ney, supra, so as to assume the liabilities of the charterer. It adopts 
only "ail the other conditions as per charter-party," making its own 
différent provision, as to the lay days; which, therefore, supei-sedes 
the gênerai provisions of the charter-party on that subject. It pro- 
vides that the barrels are "to be taken free from on board in four 
running days, or to pay £10 sterling demurrage for every day longer 
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detained," with nothing to indicate when the lay days are to com- 
mence. In this respect it is ambiguous ; and in the absence of proof 
of any usage settling the question, it ought to be determined in ac- 
cordance with the presumed intention of the parties, to be gathered 
from their situation, their relations to the ship, and to the other con- 
signées. Raymond v. Tyson, 17 How. 53, 59-62. 

The same language in a cbarter-party imports, as the cases above 
cited show, a liability on the charterer from the time the "arrivai" is 
complète at the public docks, or at the usual or designated place 
of discharge. As between the ship-owner and the charterer this is a 
reasonable construction, as I hâve already said, and presumably rep- 
resents their intention. The object of the ship-owner is to limit and 
define as nearly as possible the time for which his ship is let as a 
whole to the charterer. The owner takes the risks of the time em- 
ployed in navigation from port to port; but af ter arrivai at the place 
designated for discharge, and the duties of navigation are over, he 
obviously intends to limit the period incident to unloading, and to 
be paid for any longer use of the vessel. It would be unreasonable 
and unjust, therefore, that the ship should bear the burden of delays 
caused after arrivai, without her fault, in getting a berth at the dock, 
or at a landing designated by the- charterer; and this applies àlsô 
where a sole consignée is in the situation and has the powers of a 
«harterer. Philadelphia, etc., v.-Northarh, 2 Ben. 1, 4; Sprague vV 
West, Abb. Adm. 548. It is reasonable and just that the charterer, 
or the consignée, who has the control of the ship, should take the risk 
of such delays as are more or lésa subject to his own directions; and 
the charterer may, by the express ter m s of the bills of lading, protect 
himself against ail delays on the part of the varions consignées; and 
if the charterer means to make ail the consignées like himself liable 
for whatsoever delays, the bill of lading should express that intent 
clearly, by unambiguous languge, or by adopting as iii Portèus v. 
Watney, the liabilities of the charterer. Weyener v. Smith, 15 Corn. 
B. 285. ■ /'■ 

The situation and relations of one of several consignées of gobds 
on a gênerai ship are very différent from those of the charterer.' Hë' 
has no power, like the latter, to designate the place of dischargô' 
within the port, or to control the vessel's movements after aririval, ' 
nnlesB there be some custom on the subject; and, in that dasë, cus" 
tom must also dispose of the liability for delays. Ail that such a 
■consignée can possibly do is to be ready to receive hia goods when the 
vessel is ready to unload thôm, The différent consignées hâve no 
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priviiy of contract with each other, and no means of protection 
against each other's defaults. It is unreasonable, therefore, to sup- 
pose, and it is in fact incredible, that the parties to the numerous 
bills of lading on a gênerai ship intend to make ail the consignées 
responsible in solido, not merely for the délaya of the vesael over 
which they hâve no control, but also for the defaults of each other in 
the removal of the several portions of the cargo, unless the words 
used in the bill of lading admit of no other construction. It is a 
maxim, in the interprétation of written instruments, that the con- 
struction shall be reasonable, since it is not to be supposed that the 
parties intended anything unreasonable or unjust, if that can be 
avoided. Potter, Dwarris, St. 145, 136, 130; Abb. Shipp. •250; 
Raymond v. Tyson, 17 How. 59-62. 

The language of this bill of lading, like that in Dobson v. Droop, 
does not require any such unreasonable construction. It is satisfled 
just as fuUy and as naturally by a construction which limita its 
meaning to a "détention," by some act or default of the consignée 
after the vessel is ready to unload his particular goods, as by the 
more extended construction, which includes a "détention," fromwhat- 
soever cause, and by whose default soever, from the moment of 
arrivai at the dock or place of discharge. The circumstances, and 
the relations of the charterer to the vessel and to the other consignées, 
make the latter construction of such gênerai language as this bill of 
lading employs, the proper one in a charter- party; while the whoUy 
différent circumstances and relations of the various consignées to the 
vessel and to each other make the former construction the only rea- 
sonable and proper one in the case of a gênerai ship, where there is 
nothing expressed to indicate the time when the lay days begin. 

If, in a port like this, where there are many docks equally available 
for the discharge of gênerai cargoes, a vessel may sélect her own 
dock, and then hold ail the différent consignées liable for demurrage 
during the delay in getting a berth, great abuses would be likely to 
arise. The vessel might sélect the most crowded dock for the mère 
purpose of multiplying her claims for demurrage; and after arrivai 
there she would hâve no motive for diligence in securing a berth. 
On this bill of ladiug, therefore, I foUow the principle of the ruling 
of Lord Tenterden in Dobson v. Droop, and hold that its proper con- 
struction does not make the consignée liable for delay in getting a 
berth after arrivai at the dock or place of disoharge. 

If I feit compelled, however, to give the same construction and 
effêct to thèse or similar words contained in the bills of lading of a 
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gênerai shîp, as wîien contained in a charter-party, so as to hold the 
consignées liable for delays in obtaining a bertb after arrivai, stiU, 
for the reasons above referred to, and to prevent abuses, I should hold 
it to be incumbent upon the ship, before recovering for such delays, 
to prove that she used reasonable diligence in endeavoring1;ofindtlie 
least crowded dock as a part of her primary duty to go to a proper 
place of discharge ; and the lapse of a week, nearly double the entire 
lay days allowed to the respondents, as in this case, before securing 
a berth, without explanation or excuse, should be regarded as prima 
fade évidence that she had not gone to a proper place of discharge, 
and therefore was not entitled to count the lay days until she reached 
her berth. 

The Petropolis, however, did not go to the Brie basin on her own 
sélection, but by direction of the consignée of the iron, as owner of 
the major part of the cargo, for his convenience, and therefore prop- 
erly at his expense for any delayin getting a berth. The case of the 
ship against the other consignée is not improved by this direction of 
the owner of the iron. For one consignée cannot, by his own direc- 
tions, relieve the ship from her duty to, another consignée to go to a 
proper place of discharge. Any usage giving the owner of the chief 
part of the cargo the choice of the dock is not légal beyond what is 
reasonable ; and it is manifestly unreasonable that such a consignée 
should, for his own convenience, direct a ship to a crowded dock, at 
the expense of the other consignées, when a more suitable one for ail 
could just as well be had. If such directions are given, and the ves- 
sel acts upon them without the concurrence of the other consignées, 
she must be held derelict in her duty to the latter, and therefore not 
entitled to count lay days against them until she reaehes her berth. 
Nor should the other consignées be required, in conséquence of such 
directions, to discharge otherwise than according to their obligations ; 
or to receive their goods on lighters, when entitled to a discharge on 
the wharf. Lighters cannot be procured as readily as trucks ; more 
time to get them is necessary; sometimes they cannot be got for 
several days, and sometimes, through ice, they cannot for a consid- 
érable time be used at ail. Lay daya, therefore, which are agreed 
upon in a bill of lading, with référence to a discharge on a wharf, 
cannot be equitably applied to a discharge on lighters ; and hence no 
duty to receive on lighters can be iugrafted upon a contract having 
référence to a wharf. 

In this case the provisions of the charter party, which, aside from 
demurrage, are adopted by the bill of lading, manifestly contemplate 
v.l5,no.3— 18 
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a diseharge at the wharf; for they provide that the barrels shall be 
discharged, not in the stream, nor while the ship is moored beside an- 
other vessel in the dock, but "from the same berth where the rails 
are discharged." The ship was to reach her berth, therefore, along- 
side the wharf where the rails were to be discharged before the dis- 
charge of the barrels was to commence. The notice that she would 
be ready to discharge on the 26th was, therefore, prématuré, for she 
was not ready to diseharge at her berth until June Ist. This clause 
in the charter-party would also be a sufi&cient answer to the further 
contention of the libelant, that the respondents were bound by usage 
to receive the barrels on lighters before reaching the wharf, even if 
such a usage at this porf wereproved. Some évidence as to such a 
usage was given by both parties. But no fixed, well-settled, or uni- 
form custom was made out, such as would change the légal rights or 
obligations of the parties, nor anything more than a practice in the 
majority of cases to discharge on lighters by arrangement for the mu- 
tual convenience of the parties. The Eddy, 5 Wall. 481; The Para- 
gon, Ware, 328-330. 

The requirement, that the barrels should be discharged at the same 
berth with the rails, also demanded that the ship should go to a dock 
where both would be received on the wharf, unless no such dock could 
be found, of which there is no évidence. Under such a clause, clearly, 
neither the ship nor the other consignée could sélect a dock where 
the barrels could not be put on the wharf at ail, as was the fact hère. 
For this additional reason, therefore, the vessel did not go to a proper 
place of discharge, if, as I find was the fact, the respondents were 
not by any fixed usage legally bound to receive the barrels on light- 
ers. Tapscot V. Balfour, L. E. 8 C, P. 46. Nor, considering the 
few lay days allowed to the respondents, can I regard it as a reason- 
able construction of this stipulation that, though not legally bound 
to receive the barrels on lighters in the stream away from the wharf, 
they would do so if the owner of the iron chose to direct thé vessel to 
a wharf where the barrels would not be received. The stipulation 
that the barrels should be discharged at the same berth with the rails 
implies, as a necessary condition, that the berth selected should be one 
where a discharge could be made according to the ship's légal obliga- 
tion, t. e., on a wharf. 

If, on arrivai in port, an arrangement is made for a delivery of 
the cargo on lighters, and either party bas acted upon it, the other 
may doubtless be held for ail légal damages occasioned by the arrange- 
ment being unfulfiUed or revoked. , Irzo v. Perkins, 10 Fed. Eep. 
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779. In this case the agent of the vessel testîfied that the respond- 
ent's clerk, on the twenty-sixth of May, called and inquired where 
the ship was, and where they should send lighters, and that the agent 
replied that she was at the Erie basin. This certainly does not 
amount to any agreement to receive on lighters, although it was 
plainly an intimation, if the clerk had authority to make it, that it was 
expected that the consignées or their vendee would. receive the bar- 
rels in that manner. If the Petropolis had, after such an arrange- 
ment, and in reliance upon it, gone to the Erie basin, where barrels 
would not then be received, she might hâve reoovered her damages for 
her expense and delay in subsequently going to another dock to dis- 
charge, like the Eoma in the case last cited. But in this case the 
facts are différent. The action of the the Petropolis was not affeeted 
by the interview with the clerk in any respect. She was already at 
the Erie basin, where she had gone without Consulting the respond- 
ents, apd she made no change in conséquence of the clerk's inquiry, 
or of the notice from the respondents on the foUowing day to dis- 
charge on the dock, and hence sustained no damages thereby. 

The clause in the charter-party that the "cargo is to be taken from 
along-side the vessel at merchant's risk and expense," and the words 
of the bill of lading, "to be taken free from on board," are, I think, 
clauses of similar import. The witnesses were unable to state the 
précise meaning or intention of the latter clause. But it does not, 
any more than the former, on its face, import any obligation to dis- 
charge the cargo on lighters rather than on a wharf. Clauses sub- 
stantially the same are not uncommon. The Kaihleen Mary, 8 Ben. 
165; Smith v. Sixty Thousand, etc., 2 Fed. Ebp. 396; Moody v. Five 
Hundred Thousand Laths, etc., Id. 607; Smith v. Sieveking, 4 El. & 
Bl. 945-6; Leggett, Bills Lad. 390-396. 

As the Petropolis was, therefore, bound in this case to make de- 
livery of the barrels at some wharf, as the respondents did not waive 
that obligation, and are not legally chargeable for the delay in get- 
ting a bertb, and as they received the barrels witbin four days after 
she got her berth and was xeady to deliver the barrels, the libel should 
be dismis^d with costs. 



276 FEDERAL BEPOBTEB. 



The Aecher. 

(District Court, 8. D. New York. January 30, 1883.) 

1. BoTTOMTiT Bond— MoBTGAGHB— Mala Fides— Estoppbl. 

A bottomry bond executed in a foreign port for repairs to a vessel putting 
back'in distress, by the master, who is also the sole légal owner, cannot be de- 
clared void for mère want of authority to exécute it as against a mortgagee net 
in possession, whatever his equities. Where sucli mortgagee, however, bas 
clàims exceeding tbe value of the vessel, and tlie lenders on bottomry know 
that fact, or are chargeable witli knowledge of it, one of them being the agent of 
the ship, and arrangements having been flrst made with them by which the 
mortgagee should acoept drafts for the repairs, and near the close of the repairs 
a bottomry bond is demanded, without further communication or notice to the 
mortgagee, and the master thereupon executed the bond, with a premium of 
20 per cent., under a promise of some compensation to himself, which was aft- 
erwards paid : hdd, that the bottomry was unnecessary and in bad faith upon 
the part of the master and lenders, as respects the mortgagee, and that the 
premium of 20 per cent, included in the bond should be wholly disallowed. 

2. Same-t-Paymbnt foe Kepaius. 

The bills for repairs having been paid by the lenders in bottomry in good 
faith, upon the master's certiflcate, hdd, that it was too late to consider 
■whether the priées charged were excessive. 

In Admiralty. 

Théodore F. H. Meyer, for libelanis. 

William W. Goodrich, for claimant. 

Butler, Stillman tè Ilubbard, for claimants of cargo. 

Bbown, J. This libel was filed to recover the amonnt due npon 
a bottomry bond, executed by Capt. Crossman, upon the American 
ship Archer, to one Addicks, at Bremerhaven, on the thirty-first day 
of December, 1877, for the sum of 21,371 marks, payable five days 
after the arrivai of the vessel in New York, with 20 per cent, pre- 
mium, amounting in ail to 25,645.30 marks. The Archer, having 
previously sailed from Bremerhaven, had put back in distress and 
leaking, and arrived there in the early part of November, 1877. The 
mercantile house of Eoters & Co. had previously done some business 
for the ship when in that port, and paid her disbursements upon the 
captain's drafts on New York for comparatively small amounts. Pre- 
viously to the arrivai of the vessel, the principal member of the firm 
of Eoters & Co. had died, and the business was then being managed 
by Mr. Meiners. Capt. Crossman testifies that he saw Meiners and 
made an agreement with him that Eoters & Co. would pay for the 
necessary repairs of the vessel upon drafts on New York. Mr. 
Meiners dénies that there was such an agreement. Several surveys 
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of the vessel were afterwards made, and extensive repaîrs were ree- 
ommended, which were completed during the months of November 
and Deeember, 1877. The vessel sailed for New York on the tenth 
of January, 1878, where she arrived about 60 days afterwards. Dur- 
ing the pendency of this action the vessel has been sold by the mar- 
shal for $6,700, a sum in excess of the libelant's claim, so that the 
cargo, which was also attaehed, is exempted, Payment of the bond 
is resisted by Mr. Harrison, as owner of the vessel, on the ground 
that the repairs were excessive in amount, i. e,, beyond the necessi- 
ties of the ship; second, that the priées charged for many of the 
items were extortionate ; third, that a part at least was paid before 
the bottomry bond was asked for; fourth, that ail the repairs were 
agreed to be paid for in drafts on New York, and that the bond was 
obtained fraudulently and without necessity ; fifth, that Mr. Harrison 
was the owner and in good crédit, and the bond was executed with- 
out authority. 

The question of the ownership of the vessel is of importance in 
this case. The bond includes about 1,057 marks, as near as I can 
make out, which was advanced before bottomry was spoken of or 
contemplated. This could not be included in a subséquent bond for 
the benelit of the ship's agent as against an absent owner. The 
Augusta, 1 Dod. 283; The Hero, 2 Dod. 143. Moreover, communi- 
cation with the owner before exeeuting a bottomry bond is necessary, 
where such communication is practicable, in order that the owner 
may by procuring funds avçid the extraordinary premium which bot- 
tomry entails. The Hamburg, Brown. & L. 253; The lÂzzie, L. E. 2 
Adm. 254; The Oriental, 7 Moore, P. C. 398; The Onward, L. R. 4 
Adm. §8. Communication by mail and telegraph from Bremerhaven 
with Mr. Harrison in New York was easy, and there is no claim that 
he ever authorized bottomry; but on thecontrary, in answer to Capt. 
Crossman's communication, he directed drafts on him at 60 days, 
and this I find was communicated to Mr. Meiners about November 
25th, to which no objection was made. 

There is a conflict in the testimony between Capt. Crossman and 
Mr. Meiners, the former alleging that Mr. Meiners agreed at first to 
pay for thèse repairs on the crédit of such drafts. There are several 
circumstances which confirm in part Capt. Crossman's statement, 
on this subject, and show that such was the expectation at the time 
the repairs were commenced.^ Mr. Meiners himself testifies, "the bills 
were paid by my direction; Capt. Crossman had promised me that 
remittanees would be made from New York to cover bis expenses." 
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At the time, however, when the fii;st conversatîon, testified to by Capt. 
Crossman, with Meiners occurred, the surveys had not been com- 
pleted, and ifc would seem that no such extensive repairs as were aft- 
erwards made were then contemplated ; and the distinct défense is 
hère set up, which is supported by some évidence, that muoh of the 
repairs, though useful to the ship, and in a sensé necessary, was not 
necessary to enable ber to conaplete her voyage; the principal item 
being the entire new coppering of the vessel, instead of partial recop- 
pering, where recaulking had become necessary. The probable 
truth appears to be that Capt. Crossman, understanding that Eo- 
ters & Co. would advance on New York drafts the moneys necessary 
to pay for the repairs, thought it best to repair the ship thoroughly, 
in accordance with ail the recommendations of the surveys. From 
the testimony of Mr. Meiners, I think it is évident that thèse were 
muoh more than was anticipated when the vessel arrived and when 
repairs were first talked of, but that he must bave known their gên- 
erai character and probable amount when Harrison's cable to draw 
on him was exhibited, and that only until some three weeks after- 
wards did he demand security by bottomry, to-wit, about the seven- 
teenth or eighteenth of Decémber. 

The bond was executed on the 31st, and, so far as appears, no 
communication was had or attempted with Mr. Harrison between 
thèse dates, and no notice given him of the demand of bottomry, or 
opportunity of f urnishing funds to avoid it, as might easily bave been 
done. Upon the authorities above cited, guch notice and opportunity, 
under the circumstances of this case, should be regarded as essential 
conditions of the master's authority to exécute a bottomry bond, if 
Harrison was entitled to be considered as the légal owner, and Cross- 
man as having no authority other than that of captain. 

From the évidence before me, however, Mr. Harrison cannot be 
considered as the légal owner. By the register, Capt. Crossman 
appears as sole owner; he is so described in the ship's papers, and 
thèse were exhibited to Meiners and to Addicks, the lenders on bot- 
tomry. Mr. Harrison was holder by assignment of a chattel mort- 
gage for $3,000 upon three-fourtha of the vessel, which was in de- 
fault, and was also the holder of another mortgage, to secure $7,000, 
upon the whole vessel, which was not in default. So far as appears, 
this was bis only interest in the veôsel. Capt. Crossman states 
that he received the amounts of both of thèse mortgages, and that 
nothing had been paid upon them. He states, it is true, that Mr. 
Harrison was virtually the owner of the vessel from the time he had 
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bought lier ; but no explanation of this statement is given other than 
the statement of his claims as mortgagee, which, it would seem, 
equàled or exceeded the value of the vessel. This, however, did not 
inake him légal owner, nor doea it appear that he ever took possea- 
sion of the vessel until after her return to New York in 1878. 

Capt. Crossman, at the time of the exécution of the bottomry 
bond, was the légal owner, and where that is the fact, a bottomry 
bond executed like this, by the sole légal owner, cannot be held void 
for mère want of authority to exécute it, on acoount of any equities, 
however great, of a mortgagee not in possession. As this bond was, 
therefore, executed by Capt. Crossman, the légal owner, and as ail 
the bills for which it was given were incurred by his direction and 
under his supervision, and the amounts approved by him, the bond 
must be sustained as respects ail the amounts paid on aocount of the 
ship before as well as after the agreement for the bottomry bond, 
The Panama, Olcott, 343, 3é8, and cases cited. 

The charges of fraud are not sustained by any proof, so far as re- 
spects tbe amounts alleged to hâve been paid by Eoters & Co. and 
Addicks. They had no interest in thèse bills. They paid the full 
amount of them, and upon the approval of Capt. Crossman. As 
respects thèse payments the case is, therefore, whoUy unlike that of 
Carrington v. Pratt, 18 How. 63, to which my attention bas been 
called, wheré the charge of fraud was sustained by proof that false 
vouchers f oï increased amounts beyond those actually paid on ac- 
oount of the ship had been presented and included iu the bond. If 
the bills in the présent case were excessive, it was the duty of Capt. 
Crossman to correct them at the time. There is no évidence that 
Eoters & Co. or Addicks had any knowledge that they were so; and 
after payment, upon the approval of the captain, it is too la te to 
question their correctness as against the lenders on bottomry. The 
r^fta, 4 Blatchf. 352. 

The premium of 20 per cent, included in the bottomry bond must, 
upon the évidence, as I am constrained to interpret it, be whoUy dis- 
allowed, as against Harrison, the claimant in this suit, on the ground 
that the resort to bottomry was unnecessary, in fact; that the lenders 
knew it, or were chargeable with knowledge of it ; and that it was taken 
in bad faith, as respects Harrison, both on the part of the lenders and 
of the captain. 

It is clear from the testimony that Crossman, though the légal 
owner of the vessel, had no pecuniary interest in her of any value, 
l'he claims of Harrison, as mortgagee, exceeded her full value, and 
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he was virtual though not légal owner. On putting back to Bremer- 
haven, Capt. Crossman had written by mail to Harrison, and in 
the latter part of November received a cable dispatch, in reply, to 
draw upon him at 60 days for the repairs. He showed this dispatch, 
as he testifies, at once to Mr. Meiners, who, as Crossman says, after 
a few days, replied that that was satisfactory. Mr, Meiners, in his 
déposition taken nearly five years afterwards, merely says he does 
not remember such a dispatch ; but, as I hâve said above, he testified 
that the bills were paid after Capt. Crossman "had promised that 
remittances would be made from New York to cover his expenses." 
At that time surveys had been made, and the repairs were already well 
under way, and the amount of them must bave been approximately 
known. When the repairs were nearly completed, about the seven- 
teenth or eighteenth of December, he told Crossman that a bottomry 
bond must be given, mentioning 15 per cent, as the probable pre- 
mium. Capt. Crossman at first expostulated against it, but subse- 
quently acquiesced, without further communication or notice to Har- 
rison. Mter a short advertisement for offers on bottomry, to which 
there were no ans wers, Meiners referred Crossman to Addicks, who 
had been formerly connected with Eoters & Co., and whom Meiners 
had previously spoken with in référence to it, and bottomry at 20 per 
cent, premium was thenagreed upon between Addicks and Crossman. 
Crossman testifies that in this interview with Addicks the latter 
oflfered to make the premium 25 or 30 per cent, and return Crossman the 
différence, upon which Crossman asked "how that would benefit him, 
as he was owner;" to which Addicks replied, in effect, that though 
Crossman appeared as owner on the papers, he supposed he was only 
nominally so. The latter part of this conversation, Addicks, in his 
subséquent déposition, does not deny, but he does deny that he said 
anything about charging 25 or 30 per cent, premium and returning 
the différence, At the close of the interview, however, Crossman tes- 
tifies that he asked Addicks to give him back 5 percent., "nowthat he 
had got a bond to suit him," and that he promised to do so. Addicks 
dénies such a promise, but he says, "Crossman said, 'I suppose now 
you will give me some of this money back, as I am a poor man;' 
and in order to bave no further talk about the matter I said, 'We will 
see about it;'" but that he "never gave him any percentage money 
back." Crossman, not intending to return with the vessel, had, dur- 
ing the repairs, appointed Thurman as captain, who executed the 
bond as well as Crossman. On the twelfth of January, two days 
after the vessel had sailed, Meiners, as Crossman testifies, gave him 
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400 marks as sent to him by Addicks. Meîners dénies that he paid 
him 400 marks "as coming from Addieks." Mr Addicks dénies 
that he ever sent him 400 marks. The force of thèse qualified de- 
niais is much impaired by thefact that it first became knownin Sep- 
tember, 1882, when their testimony was given, that the bond, though 
in the name of Addicks only, was taken upon a secret agreement with 
Meiners that the latter, on account of Eoters & Co., as he says, should 
advance half the money and hâve a half interest in the bond. The 
acts and knowledge of each, therefore, bind the other. Capt. Cross- 
man, on the trial, also testified that in a conversation with Addicks he 
told him that Harrison was the virtual owner. 

The inferenees to be drawn from this testimony do not rest upon 
Capt. Crossman's uncorroborated statements, but are sustained by 
the admissions, and the meager and qualified déniais of both Addieks 
and Meiners. 

No such conversation as Addicks admits in regard to the retum of 
a part of the premium to Capt. Crossman is in the slightest degree 
probable, except upon the assumption that Addicks knew that Cross- 
man was not the bénéficiai owner, and it confirma Crossman's 
statement that he told Addicks that Harrison was virtual owner. 

The charge by Meiners of 69 marks for telegrams and postage is 
not explained. No occasion for telegrams is made known, except to 
ascertain the responsibility of Harrison; and three or four days 
after seeing the dispatch from him he told Crossman it was satis- 
factory. It is not improbable that telegrams had been used for in- 
quiry, as might easily bave been done. It is not claimed that any 
doubt existed as to Harrison's responsibility, or that any notice of 
objection thereto was given to Crossman, otherwise than as might 
be implied from the mère fact of demanding a bottomry bond at the 
last moment. This implication is rebutted by the testimony of Mei- 
ners that he offered to take drafts for about one-third of the amount, 
if two other material-men, whose bills covered the residue, would take 
similar drafts ; that is, if this alleged offer was itself made seriously, 
which there is some reason to doubt, since it was scarcely to be sup- 
posed that material-men, wholly Etrangers to the ship, would accept 
payment in that way. 

Good faith to Mr. Harrison, who, I cannot doubt, was known to 
Meiners and Addicks, at the time of the negotiation for the bond, to 
be in the position of bénéficiai owner, though not the légal owner, 
required notice to Harrison of any change in the previous understand- 
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ing in regard to the paymeht of the repaîrs by means of drafts on him, 
and opportunity to him to provide funds for payment there, if that 
were insisted on. The Omoari, L. E. 4 Adm. 38 ; The Hero, 2 Dod. 
148; The Staffordshire, L. E. 4 P. C. 194; Eoscoe, Adm. (2d Ed.) 88. 
Such notice and opportunity could easily hâve been given by tele- 
graph at slight expense. But this was not done. That a bottomry 
bond should be executed at the last moment, and to the agent of 
the ship, at a high premium, coupled with the subséquent gift of 400 
marks to Capt. Crossman, the. légal, though not the bénéficiai, owner, 
is évidence tomy mind that both were willing to take advantage of 
the situation fortheir ownbenefit; Capt. Crossman at first opposing, 
but af terwards acquiescing, in the unnecessary burden of this pre- 
mium upon the vessel, to the injnry of Mr. Harrison or any one else 
whô might be interested in her. 

As against Harrison, therefore, it is inéquitable that this premium 
should be enforoed ; the lenders knew it, and it should, therefore, be 
whoUy disallowed. The bills making up the principal are ail équita- 
ble claims as respects the lenders ; theiond should stand, therefore, for 
thaframount and interest. The Packet, 3 Mason, 255, 260; 1 Pars. 
Shipp. & Adm. 163. If Crossman had any bénéficiai interest in the 
vessel, the premium might be enfofced to the extent of his interest; 
but as he claims none, and manifestly bas none as against the claim- 
ant, judgment should be entered for the amount of the principal only 
with interest and costs. 

The owners of the cargo are entitled to a dismissal of the libel as 
to them, with costs. 



The L. B. Snow. 

{District Court, B. Massachusetts. February 13, 1883.) 

Seambn's Wages— Libbl. 

A libel for seatnen's wages wîll not neoessarîly he dlsmissed for the renson 
that tbe action was prematurely brought, it suijatantial justice eau be done 
under it. 
Same — Enfoecement of Contbact. 

A written contract whioli appears to be a reasonable one, and, if enforced, will 
do no injustice to either party, will be so enforced by a court of admiralty, even 
though it appear that the meaning of the contract may not bave been clearly 
understood by the parties. 
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3. Wages of, MmoK— Costs. 

Where it appeared that the managing ownerof a vessel was dîrected by the 
libelant, in an action by a father to recover the wages of a minor son, not to 
pay the wages to the son, hut to retain them untilthe libelant called for tbem, 
and that the libelant never demanded them before the suit was brought, hdd, 
that the libelant could not recover costs. 



In Admiralty. 

J. Cunninglmm, for libelant. . 

G. L. Buffin, for claimant. 

Nelson, J. The libelant, Joseph Antone, proceeds for the wages 
of his minor son, Manuel Antone, earned during the season of 
1882 on the fishing schooner L. B, Snow. The parties are Por- 
tuguese fishermen, living in Provincetown. In the shipping articles 
signed by Manuel with the approval of the libelant, on April 12, 
1882, Manuel'a share is stated to be "one-half a share with eight," 
and the voyage is described as a cod-fishing voyage, to terminate 
November 30, 1882. On April 22d the day the vessel sailed, the 
managing owner signed a separate paper, agreeing "to give Ma- 
nuel Antone the sum of $200 at the expiration of the fishing 
season in the schooner L. B. Snow." On November éth Manuel 
left the vessel when at Provincetown on one of her return trips, by 
command of the libelant, and against the objection of the skipper, 
and shipped on another fishing vessel for the rest of the season. 
The claim of the libelant is that the voyage was understood not to 
be for cod-fishing, but for "pollocking ; " that there was a verbal 
agreement outside of the writings that Manuel was to serve only un- 
til the vessel "quit pollocking;" and that heleft on November 4th be- 
cause the vessel was then fitting for haddock fishing. The claimant, 
the managing owner, also insists that the writings do not correctly 
state the agreement. He claims the true contract to bave been that 
he was to guaranty that Manuel's share in the voyage should not 
be less than $200, if he remaiaed on board during the whole season, 
and that, as he left before the end of the season, the libelant cannot 
recover on the guaranty, but can only recover Manuel's share un- 
der the shipping articles, which ho allèges to be $100.68, computed 
on a fuU share instead of a half share, which sum he offers to pay, 
It is quite possible that the parties may hâve misunderstood each 
other, or, in using a language with which they were more or less un- 
familiar, they may hâve failed to express in their writings their ex- 
act meaning. The paroi évidence in the case is conflicting. It is 
by no means clear, under the usages prevailing in Provincetown, 
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that there îs any différence between voyages for cod, haddock, or pol- 
lock. Thèse fish are taken on the same grounds, in the same season 
of the year, and with the same tackle, and are caught indiscrimi- 
nately on ail voyages such as this vessel was pursuiug. But the writ- 
ten contract appears to be a reasonable one, and I am convinced 
that no injustice will be done to either side by enforcing it. Taking 
the shipping articles as modified by the contract of Aprîl 22d, the 
agreement was this : that Manuel should serve for the season ending 
November 30th, and was to receive for his wages for that period the 
sum of $200. No spécial damage is shown to hâve resulted to the 
owners from his having left before the end of the season. The libel- 
ant is therefore entitled to recover for the time of his son's actual 
service at the rate of $200 for the whole season fixed by the ship- 
ping agreement, which I find by computation to be $176.83. 

This action was undoubtedly prematurelj' brought. The libel was 
filed November 8, 1882. At that time there had been no breach of the 
shipping contract by the owners. The only breach then existing 
was the act of the libelant in takiug his son from the vessel before 
the end of the season. But the libel is not to be dismissed on that 
account, if substantial justice can be done under it. The Hyperion's 
Cargo, 2 Low. 93; Tlie Salem's Cargo, 1 Spr. 389. "Perhaps the 
claimant bas waived the right to insist upon the objection by his 
admission in the answer that there is a sum due, and olïeriug to pay 
it. But it appears from the testimony of the managing owner, 
which I believe, that he was directed by the libelant not to pay the 
wages to Manuel, but to_^ retain them until he called for them, and 
that the libelant had never demanded them before this suit was 
brought. Upon such a case I do not think it would be just to re- 
quire the claimant to pay costs. 

The libelant and his minor son Frank, whose wages the libelant 
received, also served on this voyage. They both left the vesael be- 
fore Manuel, the libelant being then in debt to the vessel for 43 
cents and Frank for 22 cents. Since the libelant was to receive the 
wages of both his sons, it is proper that thèse sums should be de- 
ducted frora Manuel's wages. 

Decree for the libelant for $176.18, without costs. 
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Wenbbbg V. A Cabgo of Minebal Phosphate and another. 

{District Oourt, S. D. New York. Pebruary 19, 1883.) 

1. JUBISDICTION— PeTITOHY S0IT8— EQUITABLE TlTI/KS NOT ENFOnCBABLB. 

Petit ory suits must be based upon légal titles ; admiralty bas no ji^nsdictlon 
of such suits to enforce a merely équitable title, based upon the respondent's 
breach of trust. 

2. Same— Prblimihary Oontractb hot Maritime. 

Where the libel allèges the employment of thé respondent to procure a 
" concession " from ihe French government in the libelant's name to remove 
guano ; that the respondent fraudulently procured such concession in his own 
name ; and that the cargo of guano attached, and which the libelant sought to 
reoover in this action, had beeu removed without the authority of the libel- 
ant: hdA, that upon such facts respondent held a légal title to the cargo ; 
that the eontract or employment was not maritime, but only preliminary 
thereto ; and that in both respects admiralty bas no jurisdiction, and the libel 
must be dismissed. 

3. Same— Question of JunisDicTioN, how Raised. 

The question of jurisdiction may be raised on motion to dismisa the libel be- 
fore the cause is reached on the calendar, although not raised by exceptions 
bef ore answer. 

In Admiralty. 

Beebe, Wilcox é Hobhs, for libelant. 

Daniel Marvin, for respondent. 

Beown, J. This libel was filed as "a cause of possession, civil 
and maritime," against a cargo of minerai phosphate on board the 
bark Busy, and against James C. Jewitt. The ninth allégation as- 
serts that "ail and singular the premises in the libel contained are 
within the admiralty and maritime jurisdiction of the court." The 
respondent, Jewitt, bas answered separately, and in gênerai terms 
bas denied the jurisdiction of the court. Some testimony has been 
taken in the cause, but no previous exception to the libel, for want 
of iurisdiction, was taken. A motion is now made to dismiss the 
libel for want of jurisdiction, as respects Jewitt, or, if that be denied, 
that a further stipulation for costs be required. 

The libel allèges that in the year 1877 the libelant and his part- 
ner fitted out an expédition from New York, to search for guano 
islands, and for that purpose dispatched the schooner Peter Mitchell 
with George E. Field as supercargo; that on June 22d Constable 
island was sighted, six miles from the port of Cayenne, and that 
they landed on the island on that day, hoisted the American flag, 
and claimed to take possession in the name of the United States for 
the benefit of the libelant and his partner; that pursuant to section 
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6571 of the Eevised Statutes, the libelant having given notice to the 
départaient of state, and Buch department not being confident that 
such island was within the jurisdiction of the United States, the libel- 
ant employed the respondent, James G. Jewitt, "to procure a conces- 
sion from the government of France in the name of libelant, which 
said Jewitt for a considération agreed to do;" and that said Jewitt, 
on procuring said concession from the government of France, in 
fraud of the libelant, had bis own name, instead of thelibelant's, in- 
serted in such concession ; that said cargo of minerai phosphate, now 
laden on board the bark Busy, was taken from such island since its 
discovery in the expédition aforesaid without warrant or authority 
from the libelant, orany one authorized to represent him; that the 
libelant had acquired his former partner's interest, and claims to be 
entitled to the whole of such cargo legally and equitably; that he 
"bas demanded the possession of said cargo and the right to control 
the same, but that such right bas been refused him." 

The separate answer of Jewitt, in its gênerai déniai, dénies the 
averment of jurisdiction. It sets up many other matters not neces- 
sary to be referred to hère, other than to state that it dénies ail the ma- 
terial allégations of the libel, and disclaims any interest in the cargo. 

It is objected by the libelant that no spécifie exception having been 
taken to the jurisdiction of the court before answer, it cannot now be 
heard upon motion before the trial. I hâve no doubt that it is com- 
pètent for the court in its discrétion to enterfcain such a motion be- 
fore the trial, based upon an entire want of jurisdiction over the sub- 
ject-matter of the libel, (2 Conkl. Adm. 229 ; Cutler v. Rae, 7 How. 
729, 731; Marshall v. Pierrez, 9 Ben. 391; U. S. v. Nourse, 6 Pet. 
470; The Monte A, 12 Ped. Eep. 331;) and where, as in this case, 
it appears from the pleadings that the testimony eoncerning other 
facts put in issue would probably be voluminous, and difficult and 
expensive to procure, the question of the jurisdiction of the court 
ought to be passed upon early in the cause. Especially is this the 
case where, as appears upon the évidence before the court, the 
libelant is insolvent, and the security filed is insufi&cient for the re- 
spondent's probable expenses in case of a décision in his favor. 

The libel is very meager and insufficient in its averments respect- 
ing the respondent Jewitt, and any connection between him and the 
cargo. 

I bave quoted from the libel ail that it contains on this subject. 
There is no allégation that the cargo was in his possession or control 
when the libel was filed; or that it was claimed by him; or that it 
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was removed from Constable island by him or by his authority; or 
that he bas any connection witb the cargo; nor does it directly aver 
tbat be ever obtained any "concession" from France, althongh that 
is implied. But on a motion to dismiss for want of jurisdiction sim- 
ply, I shall not regard any defects in the form of tbe avermentB in 
the libel, but shall treat tbe libel as tbough it did aver that Jewitt 
obtained from France a "concession" to take guano from the island; 
that being employed to procure it for the libelant, and in tbe libel- 
ant's name, he fraudulently procured it in his own name; and that 
he had thereafter authorized this cargo to be removed from the 
island under that "concession." Assuming ail thèse things, as 
tbough they bad been alleged in the libel, I am nevertheless of opin- 
ion that this court would bave no jarisdiction to enforce any claim 
of the libelant in a petitory suit to recover possession of this cargo. 

Tbe basis of such actions is a légal title to the propexty in the 
libelant. In suits for possession in admiralty the court does not 
take cognizance of merely équitable titleà, or équitable rights, as 
against tbe légal owner. The Amelia, 6 Ben. 475; Kynoch y. The 
Ives, Newb. 205; The Persévérance,! Blatcbf. & H. 385. 

Where the libelant is in fact the légal owner, he may enforce his 
légal right in this court in a petitory suit against those wbo bave by 
wrong dispossessed bim of his property and undertaken to transf er it 
to others. Thurher v. The Fannie, 8 Ben. 429; 528 Pièces, 2 Low. 
323. But in this case the libelant never bad any légal title to this 
cargo. Tbe sole foundation of his claim thereto, as respects Jewitt, 
is through a "concession" from the French government, wbich con- 
cession, it is assumed, was fraudulently procured by Jewitt in his 
own name. The légal title to any guano which Jewitt removed 
under such a concession would be in him. If the libelant should 
establish the fact that Jewitt was employed by him as alleged, he 
would at most prove a breach of trust. That vrould not make the 
libelant the légal grantee of the "concession" from the French gov- 
ernment, nor would it change the légal title in this cargo from Jewitt 
to the libelant, although a court of equity might upon such proofs 
adjudge Jewitt to be a trustée for tbe libelant, and eitber compel 
him to account for the proceeds of the "concession," orto transf er it 
to the libelant, if tbe terms of the concession from the French gov- 
ernment permitted such a transfer. 

The very basis of the action, therefore, is to déclare and enforce an 
équitable trust against Jewitt for the benefit of the libelant; and 
it is well eettled that a court of admiralty bas no jurisdiction to de- 
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clare and enforce such a trust, where that is the fonndation of tho 
action, nor any accounting based on such a trust. That is the pré- 
rogative of a court of equity. Ward v. Thompson, 22 How. 330; 
Kellum \. Emerson, 2 Curt. 79, 81, 82; Davis -v.ChUd, 2 Ware, 78, 
87; The William D. Rice, 3 Ware, 134; The S. G. Ivea, Newb. 205. 
In the case of Andrews v. The Essex, etc., 3 Mason, 6, 16,- Stoey, 
J., says: 

"Courts of admiralty hâve no gênerai jurisdiction to administer relief as 
courts of equity. They cannot éntertain an original bill or libel for spécifie 
performance, or to correct a mistake, or to grant relief against a fravd." 

As a petitory suit to enforce a merely équitable title the libel must, 
therefore, be dismissed for want of jurisdiction. 

But, in addition to the above ground, a still further want of jur- 
isdiction would exist in thîs case from the fact that the contract or 
employaient alleged in the libel between the libelant and Jewitt is 
not a maritime contract ; at most, it was an employment or contract 
to procure from France a "concession," which may be assumed to be 
a license to take guano. 

The libel contains no description whatever of the nature of such a 
concession. The "concession" or license itself would not be a mar- 
itime contract ; and much less would the services of Jewitt in merely 
proeuring such a concession or license be a maritime service. The 
removal of the guano from the island to other ports, though author- 
ized under the concession, would nevertheless be an independent act. 
The concession itself would not necessarily involve any particular 
voyage aa a part of the contract, nor compel any maritime act on the 
part of the libelant. He might never remove guano himself, bnt simply 
authorize others to remove it. The concession, therefore, and the 
employment of Jewitt to procure it, having no référence to any par- 
ticular voyage, or to any direct maritime acts, belong to that class 
of contracts or transactions which are regarded as not maritime in 
themselves, but merely preliminary contracts, of which the admiralty 
does not éntertain jurisdiction. Story, J., Andrews v. Essex, etc., supra; 
The Persévérance, Biatchf. & H. 385, 387, supra; The Thamea, 10 Fed. 
Eep. 848. 

In both aspects, therefore, the subject-matter is not within the ju- 
risdiction of the court, and the libel should be dismissed, but in such 
cases without costs, The McDonald, 4 Biatchf. 477; Abbey v. The 
Stevens, 22 How. (N. Y.) 78 ; Mayor v. Cooper, 6 Wall. 247 ; Hom- 
thall y. The Collecter, 9 Wall. 560. 

4 

See The C. C, Trowhridge, 14 Fed. Eep. 874. 
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Thornb and others v. Towanda Tanning Co. 
{Circuit Court, W. D. Pennsylmnia. December 30, 1882.) 

1. REMovAii OF Cause— Tme fob Ajphoatioh— Pbocbedings bkfobe Arbi- 

TRATOKS. 

Before a suit wag triable in court, or at issue, the plaintifEs entered a rule of 
référence under the Pennsylvania compulsory arbitration act, and the cause 
was tried out of court before arbitrators, who made an award, which, under the 
act, was binding on the parties only by their mutual acquiescence. The plain- 
tifls appealed from the a°vrard, and after the jurisdiction of the court had reat- 
tached, petitioned for the removal of the suit to the circuit court of the United 
States. HM, that the proceedings before the arbitrators were not such a trial 
as precluded the removal, and the plaintifEs had not waived their right to re- 
move by entering the rule of référence. 

2. CoNouRBENT Rbmedibs — At Law akd ra Eqtjxtt. 

The plaintiils, in a suit at law, may file a bill against the défendant therein, 
on the equity side of the court in which the suit is pending, for the same cause 
of action, if the controrersy be of équitable cognizance. 

Sur motion of défendant to romand cause to the state court; and 
pétition ex parte plaintiffs for leave to file a bill on the equity side of 
the court. 

W. H. Jessiip, Edtoard Overton, and John F. Sanderson, for plain- 
tififs. 

Davies, Carnochan é Hall and Peck dt Overton, for défendant. 

AcHESoN, J. This action, originally brought in the court of com- 
mon pleas of Bradford county, was removed to this court by the 
plaintiffs. The défendant asks to hâve the suit remanded to the 
state court, upon the ground that, before the pétition for removal was 
filed, the plaintiffs had entered a rule of référence, under the state 
compulsory arbitration law, and the case had been tried before a 
board of arbitrators, and an award made against the plaintiffs, who 
appealed from the award to the court of common pleas. The cause 
vas not at issue, or tri&ble in court, when the rule of référence was 
entered, and that state of things continued when the pétition to re- 
move was filed. Therefore the singlo question presented for solution 
is, whether the plaintiffs lost their right to remove the suit by reason 
of the rule of référence, and the trial before and award by the arbi- 
trators. 

The act of congress provides that the pétition for the removal of 

a suit shall be filed in the state court "before or at the term at 

which said cause could be first tried, and before the trial thereof." 

"Was the proceeding before the arbitrators a "trial" within the mean« 

T.15,no.4— 19 
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ing of the ^act ? I think not. The act, it seems to me, contemplâtes 
a trial in court, or, at least, a judicial trial of a binding nature. But 
under the Pennsylvania statute a trial before arbitrators, under a 
compulsory rule of référence, is, in the first place, a trial out of 
court. Troubat & H. Pr. §2231. Suoh raie may be entered before 
the cause is at issue, and even before the return-day, (Henness v. 
Meyer, 4 Whart. 358 ;) and the effect of the appointment of the arbi- 
trators, and commitment of the case to them, is to deprive the court 
temporarily of jurisdietion to try the cause, (Camp v. Banh of Os- 
wego, 10 Watts, 130.) And then, again, the award when made is con- 
clusive only by the mutual acquiesoence of the parties. Either aide 
may appeal, and thereupon the jurisdietion of the court reattaches 
fully. Surely a procédure so anomalous — so barren of résulta — is 
not a trial within the purview of the act of congress. That the rule 
of référence hère was, entered by the plaintiffs, is, I think, an imma- 
terial circumstance. If the défendant was not precluded from re- 
moving the suit, neither should the plaintiffs be. They waived no 
légal right by availing themselves of the privilège of compulsory ar- 
bitration under the statute. 

The motion to remand must be denied. 

This brings us to the considération of the plaintiffs' pétition for 
leave to file a bill on the equity side of the court. It appears from 
the pétition that the plaintiff's cause of action arises out of a séries 
of transactions, extending over a period of about 10 years, under con- 
tracta between the parties, whereby the plaintiffs agreed to deliver to 
the défendant skins and hides, which the défendant agreed to tan and 
manufacture into leather, and deliver the same to the plaintiffs. The 
plaintiffs were to sell the leather and pay the défendant the proceeds 
of sale, af ter firat dedueting the original coat of the skins and hides, 
Avith a stipulated interest, and certain speoified percentages, and In- 
surance, cartage, and inspection charges, Statements of accounts 
were to be rendered whenever required, in writing, by either party. 
The contract last in date, viz., the one of November 1, 1875, pro- 
vided that the plaintiffs should advance to the défendant a apecified 
sum on each hide as delivered, and for such advancements the plain- 
tiffs might retain out of the proceeds of sale, and if they proved in- 
suffioient to reimburse them, the défendant agreed to make good the 
deficiency. . • 

The pétition allèges that thèse dealings were made the subject of 
book-entries and accounts on the part both of the plaintiffs and de- 
fendant, the transactions being very numerous and very large in ag- 
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gregate amount; that a separate account was kept by the plaintiffs 
with each invoice of leather, in which the invoice was oharged with 
the cost of hides, etc., and credîted with the proceeds of sale, etc.; 
that the account of purchases is based on invoices of hides, books of 
weight, etc., and the account of sales on orders and returns of sale 
made in varions parts of the United States and in foreign countries ; 
tliat the returns of foreign sales generally embrace leather other than 
that tanned by the défendant, making a séparation of items neces- 
sary, and are rendered very often in foreign currencies, — ^English, 
Dauish, Norwegian, French, Italian, Austrian, Swiss, Egjrptian, 
Dutch, etc., — and said returns involve the adjustment of many items 
of f reight, insurance, customs, discounts, commissions, premiums. on 
gold, etc.; that. the book-entries alone connected with the sales are 
many thousand in number, and that letters, vouchers, checks, drafts, 
etc., aggregating many hundreds, are involved. 

The pétition further allèges that from time to time, and during 
the whole period of said dealings, the plaintiffs rendered accounts to 
the défendant, which the latter retained without objection, and upon 
which the plaintiff relied as accounts stated when the pending suit at 
law (an action of debt) was brought; but that the défendant now dé- 
nies the correctness of said accounts, and elaims that the plaintiffs 
hâve not properly accounted for the leather delivered to them, and 
objects to a very large number of items, etc. Substantially the allé- 
gation made is that the controversy involves the whole dealings be- 
tween the parties, and the investigation and settlement of their entire 
accounts, in which great complexity exists. 

In view of the contract relations between the parties and the char- 
acter of the accounts involved, I cannot doubt that the controversy, 
if it be as alleged in this pétition, is of équitable cognizance. Bisp. 
Eq. § 48é. 

Nevertheless, if the présent application were for the transmutation 
of an action at law into a suit in equity, it could not be entertained. 
Thompson v. Railroad Co. 6 Wall. 13é. But I do not so understand 
the pétition. The prayer is for leave to file a bill in equity ; i. e., to 
institute an indépendant and original suit on the equity side of the 
court. To this I see no valid objection. Fisk v. Union Pac. R. Co. 
8 Blatchf. 301. The pendency of the présent action is no obstacle, 
for it is well settled that a plea of the pendency of an action at law, 
though between the same parties and for the same subject-matter, 
is bad and unavailable in equity. Story, Eq. PI. § 742; Daniell, Ch. 
Pr. 668. 
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After answer to the bill the défendant will hâve an opportunity of 
applying to the court to put the piaintiffs to their élection to proceed 
in the suit at law or in equity, (Id.,) and anj question as to costs 
can be raised hereafter. 

Leave is granted the piaintiffs to file the proposed bill ou the 
equity aide of the court. 



HuBB and others v. Gloveb and others.* 

{Circuit Court, N. D. Illinois. 1883.) 

1. NAvroAHLEi Watbrs — Imphotbmknt — POWBK OF Statb. 

The State of Illinois, in tlie absence of national législation npon tîie spbject, 
can improve the navigable waters within its limits in sucb moae and to such 
extent as to her seems best. 

2. Bame — ToiiiiS i-OB Use of Locks— Statutb ConstitdtionaIi. 

The statutes authorizing tolls to be exacted for the use of the locks on Illi- 
nois river are not in conflict with that clause in the national constitution 
-vrhich forbids a state, without consent of congress, front laying duties of ton- 
nage. 

In Equity. 

Geo. S. Eldrîdge, for complainants. 

Edsall, Haivley ds EdsaU, James MeCartney, Atty. Gen. of Hlînois, 
and Lawrence, Campbell & Lawrence, lot défendants. 

Harlan, Justice. This is a suit in equity. The présent hearing 
is upon demurrer to the bill, The complainanis, constituting the 
firm of Huse, Loomis & Co., are, and since 1864 (besides a gênerai 
transportation business) hâve been, largely engaged in cutting ice at 
Peru and other points on the Illinois river, and in transporting the 
same on that river, thence by the Mississippi and other navigable 
streams to markels in différent states. In the conduct of their busi. 
ness they bave employed from three to six steam-boats and from thirty 
to sixty barges, ail duly registered and licensed in accordance with the 
laws of the United States. The défendants are canal commissioners, 
appointed in pursuance of certain statutes of Illinois, which provided, 
among other things, for the construction of locks and dams on Illi- 
nois river at Henry and at Copperas Creek. The former were completed 
in 1872 and the latter in 1877, at an aggregate cost of about $854,- 
739.42, the whole of which was paid by this state except about the 
Bum of $62,359 paid by the United States. By the statutes referred 

•Afflrmed. See 7 Sup. Ct. Rep. 313. 
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to the commÎBSîoners were authorîzed to establish and colleet reason- 
able toUs for the passage and use of the looks by boats. To that end 
a schedule was adopted, in accordance with wbich complainants hâve 
been required to pay and hâve paid, always under protest, tolls for 
the passage of the looks by their boats, suoh tolls being ascertained, 
as to amount, upon the basis of the tonnage measurement of the 
boats and their cargoes. From the construction of the look at Henry, 
up to the spring of 1872, complainants paid to the canal com- 
missioners, for the passage of that lock, in tolls or charges, nearly 
$3,000 upon the tonnage measurement of their boats, and about 
$5,000 upon their cargoes of ice in ice-barges towed by suoh boats. 
Their average shipments each subséquent year bave been quite as 
large, and upon suoh shipments tolls hâve been exacted and paid by 
them. The prayer of the bill is that the défendants, their agents, 
servants, and employés, be restrained from imposing and exacting 
from complainants any tolls or other charges for the right of passage 
through the looks by steam-boats, ice-barges, and other vessels 
used in the transaction of their business on the Illinois river. 

The substantial grounds upon whicb complainants proceed are, 
briefly stated, thèse: That the locks and dams so constructed by 
the state not only do not aid or promote their business, but are 
practical impediments in the way of its prosecution, and to the 
free navigation of the Illinois river; that their construction and 
the imposition by the canal commissioners of tonnage duties, under 
the name of tolls, upon the boats and cargoes of complainants, 
are in violation — First, of that part of the ordinance for the govern- 
ment of the north-western territory which provides that "the navi- 
gable waters leading into the Mississippi and St. Lawrence, and the 
carrying places between the same, shall be common highways and 
forever free, as well to the inhabitants of said territory as to the 
citizens of the United States, and those of any other states that may 
be admitted into the confederacy, without any tax, impost, or duty 
therefor;" second, of section 10, art. 2, of the national constitution, 
which prohibits any state, without the consent of congress, from lay- 
ing any "duty of tonnage;" emdijthird, of section 8, art. 1, of the con- 
stitution, which invests congress with power "to regulate commerce 
with foreign nations, and among the several states, and with the In- 
dian tribes." 

It seems to the court that most of the questions discussed by coun- 
sel are conoluded, some directly, others substantially, by the adjudged 
caries. 
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In Wilson v. Blackhird Crcek Marsh Go, 2 Pet. 245, the question 
was whether the législature of Delaware could, consistently with the 
national constitution, authorize a dam to be constructed across Black- 
bird creek, in that state. That stream, although wholly within the 
limits of Delaware, was conceded to be a public navigable highway, 
in which the tide ebbed and flowed, and was capable pf being used, 
and theretofore had been used, by sloops and other vessels enroUed and 
licensed under the laws of the United States. Afteratating that the 
value of the property on the banks of the creek was enhanced by ex- 
cluding the water from the marsh ; that the health of the inhabitants 
in the vicinity was thereby probably improved; and that measures 
ealculated to effect such résulta were within the reserved powers of 
the state so long as they did not corne in collision with the powers of 
the gênerai government, — the court, speaking by Chief Justice Mar- 
shall, said: 

" But the measure authorized by this act stops a navigable creek, and must 
be supposed to abridge the rights of those who hâve beau accustomed to use 
it. But this abridginent, unless it cornes in conflict with the constitution or 
a law of the United States, is an affair between the government of Delaware 
and its citizens, of which this court can take no cognizance. The counsel for 
plaintifE in error insist that it cornes in conflict with the power of the United 
States ' to regulate commerce with foreign nations, and among the several 
States.' If congress liad passed any act which bore upon the case, — any act 
in exécution of the power to regulate commerce, — the object of which was to 
eontrol state législation over those small navigable creeks into which the tide 
flows, and which abound throughout the lower country of the middle and 
Southern states, we should not feel much dilficulty in saying that a state law 
coming in conilict with such act would be void. But congress has passed no 
such acï. The repugnancy of the law of Delaware to the constitution is 
placed entirely on its repugnancy to the power to regulate commerce with 
foreign nations and among the several states, — a power which has not been so 
exercised as to aiïect the question. We do not think that the act empowering 
the Blackbird Creek Marsh Company to place a dam across the creek can, 
ander ail the circumstances of the case, be considered as répugnant to the 
power to regulate commerce in its dormant state, or as being in conflict with 
any law passed on the subject.." 

In Gilman v. Philadelplna, 3 Wall. 713, the suprême court sus- 
tained the constitutional validity of an act of the législature of Penn- 
sylvania, which authorized the construction of a bridge across the 
Schuylkill, one of the navigable waters of the United States, although 
the effect of that structure was not only to seriously impair the value 
of wharf property above the contemplated bridge, but to prevent the 
navigation of the river by certain vessels theretofore accustomed to 
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use such wharves. While recognizing, to the fullest extent, the 
power of congress to control, in the interest of commerce, the navi- 
gable waters of the Onited States, so as to keep them free of ail ob- 
structions, whether interposed by the' states or by private persons, 
the suprême court — affirming the doctrines of Cooley \. Wardens, 12 
How. 299 — said that there -were some subjects connected with com- 
merce whioh called for uniform rules and national législation, while 
others were best regulated by rules and provisions suggested by the 
varying circumstances of localities, and to lie enforced under the a,u- 
thority of the states, sp long as congress did not act. Speaking by 
Mr. Justice SWAYNB, the' court further said : 

" It must not be forgotten that bridges which are Connecting parts of turn- 
pikes, streets, and railroads, are means of commercial transportation, as well 
as navigable waters, and that the commerce which passes over a bridge may 
be much greater than would ever be transported on the water it obstructs. 
It is for the muncipal power to weigh the considérations which belong to the 
subject, and to décide which shall be pref erred, and how far either shall be made 
subservient to tlie other. The states hâve always exereiaed this power, àud 
from the nature and objects of the two Systems of 'goveriiment they must al- 
ways continue to exercise it; subjeCt, However, in ail cases, to the paramount 
authority of congress, whenever the power of the states shall be exerted within 
the sphère of the commercial power which belongs to the nation." 

The opinion in that case concludes with- thèse words : 
" The river being whoUy within her limits, we cannot say that the state has 
exceeded the bounds of her authority. Until the dormant power of the con- 
stitution is awakened and made efEective by appropriate législation, the re- 
served power of the states is plenary, and its exercise in good faith cannot be 
made the subject of review by this court." 

In Ry. Go. v. Fuller, 17 Wall. 569, in illustration of thèse doc- 
trines, it was said : 

" When a stream, navigable for the purposes of foreign or interstate com- 
mei'ce, is obstructed by the authority of a state, sucli exercise of authority 
may be valid until congress shall see fit to intervene. The authority of con- 
gress in such cases is paramount and absolnte, and it may compel the abate- 
ment of the obstruction whenever it shall deem it proper tp do so." 

In Pound v. Turh, 95 U. S. 462, the suprême court sustained the 
validity of a statute of Wiseonsin which authorized the construction 
of a dam across a navigable river wholly within its limits. After re- 
ferring to the fact that there were navigable streams in many of the 
states, whose greatest value in water carriage is as outlets to saw- 
logs, sawed lumber, coal, sait, etc., the court, speaking by Mr. Jus- 
tice Miller, said : 
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" In order to develop tlieir greatest utillty in that regard, ît is often essen- 
tial that such structures as dams, booms, piers, etc., shouldbeused, which are 
substantial obstructions to gênerai navigation, and more or less so to raf ts and 
barges. But to tiie législature of the state may be most appropriately con- 
flded the authority to authorize thèse structures, when their usa will do 
more good than harm, and to impose such régulations and limitations in their 
construction and use as will best reconcile and accommodate the interests of 
ail concerned in the matter. And since the doctrine we hâve deduced frora 
the cases recognizes the right of congress to interfère and control the matter 
whenever it may deem it necessary to do so, the exercise of this limited power 
may ail the more safely be conflded to the local législatures." 

In Transp, Co. v. Chicago, 99 U. S. 635, the court, through Mr. 
Justice Stbong, said : "It has long been held that navigable rivers 
whoUy within a state are not outside of state jurisdiction so long as 
congress does not interfère." 

In addition to thèse décisions in the suprême court of the United 
States, référence is made to Heerman v. Beef Slough, etc., 8 Biss. 334 ; 
U. S. V. Beef Slough Manufg Co. là. 424; and U. S. v. New Bedford 
Bridge, 1 W. & M. 401. 

The doctrines of the adjudged cases sustain the authority of this 
state — there being no act of congress forbidding it — to construot locks 
and dams upon the Illinois river. Her avowed object in so doing 
was to improve the navigation of that river and effect a réduction of 
freights to the headwaters of Lake Miohigan and to the Mississippi 
river. The mode and estent of such improvement, in the absence of na- 
tional législation, based upon the power of congress to regulate com- 
merce, was for her détermination. Her discrétion in such matters is 
not to be controUed by the courts so long as congress does not inter- 
fère. That locks and dams cause some delay to, or in some degree 
affect the interests of, those whose business on the Illinois river does 
not absolutely require the use of such instrumentalities, may be 
conceded. But if, in the judgment of the state, which has ]'urisdic- 
tion over ail persons and things within its limits, except as restrained 
by the national constitution, the system of locks and dams is more 
advantageous to the gênerai public than the river in its natural con- 
dition; if she deems it important to improve the navigation of the 
Illinois river, although thereby certain classes engaged in commerce 
may be subjected to inconveniences which do not exist in the use of 
the river in its unimproved or natural condition, — her détermination in 
the premises is not to be questioned by any authority except congress. 
Until the national législature interposes its paramount authority, the 
state cannot be controUed by the judiciary as to the mode and extent 
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of improving such navigable streams as are •whoUy within her limita. 
Nor do we perceive that the power of the state in this respect ia 
in any degree affected by the ordinance of 1787, even if that ordi- 
nance, as to the mattera now under considération, be not superaeded 
by the constitution of the United Statea. Strader v. Oraham, 10 
How. 94; Permoli v. Municipality, etc., 3 How. 589; Pollard'g Lessee 
V. Hagan, Id. 224; Goodman v. Kilburn, 1 Biaa. 546; Colunibus Ins. 
Co. V. Curtenius, 6 McLean, 209. Illinoia entered the Union upon 
terms of equality in ail respects with the atatea •which existed at the 
time the conatitution waa formed. In the atatute of Virginia, author- 
izing the ceaaion to the United Statea of the territory north-weat of 
the Ohio river, and in the deed of cession, one of the oonditiona pre- 
seribed was that the atatea formed ont of that territory should be ad- 
mitted "members of the fédéral Union, having the same rights of 
sovereignty, freedom, and independence as the other statea." The 
ordinance itself provided for the admission of the new states "on an 
equal footing with the original statea, in ail respects whatever." So 
that, it seems to the court, Illinois has as fuU power and jurisdic- 
tion over her navigable streams as Virginia bas over the navigable 
streams within her limits. But if her powers in that respect are 
in any degree affected or controUed aa to their exercise by the ordi- 
nance of 1787, it ia not perceived that the position of eomplainànts 
can be maintained. The récognition of the right of the state, when 
unrestrained by acts of congress, to improve navigable streams within 
her bordera, in such manner and to suoh estent as to her seems con- 
ducive to the public interesta, is not necessarily inconsistent with 
the provisions of that ordinance. The déclaration therein that the 
navigable streams leading into the Missiaaippi river ahall be coramon 
highways, and be forever free to the inhabitants of the territory and 
to citizens of ail the states, was certainly not intended as an inhibi- 
tion upon the improvement of such highways by the fédéral gov- 
emment or by the respective states formed ont of the north-west ter- 
ritory. We cannot suppose that Virginia intended, when ceding this 
vast domain, to withhold from the future statea to be erected therein 
that control of navigable atreams which, upon the adoption of the 
constitution, she would haVe over those within her own limits. The 
utmost, perhapa, which can be claimed is that that proviaion was 
intended to secure the use of such navigable streams aa highways 
upon terms of equality ; that is, without discrimination against inhab- 
itants of that terrritory or against citizens of any of the United States. 
The Illinois river is none the less a common highway because its nav- 
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igability has been împroved so as to meet the wants of thé public in a 
larger degree than it was capable of doing in ita natural state. It ia 
Btill a common highway, for use alite by ail citizens of tbe United 
States under régulations which do not seem to be inconsiatent with 
the ordinance of 1787. Besides, in tbe opinion of the court, the 
rights secared by the provisions of that ordinance, so far as it relates 
to navigable streama, are in subatance secured by the constitution of 
the United States. Consequently, if that which Illinois has done 
towards the improvement of the Illinois river be not forbidden by 
the national constitution, it is not in conflict with the provisions of 
the ordinance of 1787. 

The only remaining question which we deem necessary to con- 
sider relates, to the right of tbe state to charge toUs for the passage 
and use of thèse looks, such toUs being based upon the tonnage 
measurement of the boats and their cargoeg. It is contended by 
complainants that the exaction of thèse toUs is inconsistent with that 
clause of the constitution which prohibits the states, without the con- 
sent of congress, from laying any duty of tonnage. The court is of 
opinion that the right of the state to charge for the use of its locks 
may be placed.upon the same ground upon which rests the authority 
of municipal corporations, owning improved wharves upon the navi- 
gable waters of the United States, to charge for the use of such 
wharves by vessels, even those licensed under the laws of the United 
States and engaged in commerce withforeign nations or among the 
several states. Municipal régulations of this character hâve been 
maintained even where the wharfage fées are measured by the ton- 
nage of the vessel using the wharves. Such fées, so measured, are 
not deemed duties of tonnage within the meaning of the constitu- 
tion, where they are exaeted, not for the mère privilège of landing at 
a wharf, but as fair and reasonable compensation for the use of ad- 
ditional facilities furnished for those engaged in commerce. Packet 
Co. V. St. Louis, lOÔ U. S,. 429; Vickshurg v. Tobin, Id. 430; Packet 
Co. V. Keokuk, 95 U. S. 80. So in référence to toUs for the use of 
locks constructed on a navigable stream lying wholly within a state. 
Although measured by the capacity of the vessel or theextent of the 
cargo, they are not, necessarily, tonnage duties, which the states are 
prohibited from laying. They are pot, within the meaning of the 
constitution, duties upon the vessel or its cargoes, but compensation 
exaeted for the use, of improved commercial facilities. In this case 
it eannot be claimed that the charges exaeted by the commissioner 
are disproportioned to the ampunt expended by the state in the con- 
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Btruction of thèse locks and dams, or that they are, in thetnselves, 
unreaBonable in amount. Eeferring to that clause in tbe ordinance 
of 1Î87 which prohibits any tax, impost, or duty upoû the right to 
navigate the navigable waters therein described, Mr. Justice Mo- 
Lban, in Spooner v. McConnell, 1 McLean, 337, said : 

" The provisions of the ordinance had référence to the navigable waters and 
the carrying places as they then were. And in thatçtate they were to re- 
main free, without tax, etc. But this does nojt prevept the législature from 
improving the navigation of rivers and the-carrying places between them. 
Such improvements can in no sensé be considered as répugnant to the ordi- 
nance, but in promotion of its great object. And it would seem to be no 
violation of the compact if the législature should exact a toll, not for the navi- 
gation of the rivers in theirnatural state, but fortbeincreased facilities estab- 
lished by the f unds of the state." 

It is unnecessary to extend this discussion. The court is of opin- 
ion, for the reasons given, that the state of Illinois bas the same 
power to improve the navigable waters within her limits that she pos- 
sesses over other highways ; and where money bas been expended in 
making improvements it is compétent for the state to iinpôse tolls for 
their use, even where the stream is one to vrhich the régulations of 
commerce may be extended. This statement of the rule is, however, 
Bubject always to the qualification that the action of the state, touoh- 
ing navigable streams within her borders, is subordinate to the par- 
amount authority of the nation, whenever and as it maybe exercised, 
under the power granted to congress of regulating commerce with 
foreign nations and among the several states. 

Let the demurrer be sustainedj and if the complainants do not 
wish to amend, an order may be irendered dismissing the bili, with 
costs to deiendaùts. 



Spitlet ». Fbost and others.* 

{(Xreuit Court, JD, Nttyratka. February, 1883.) 

1. Equity— HoMESTKAD Laws— 'Wifb'b Iktekbbt. - ' 

Under the homestead laws of Nebraska enacted In 1866, the wife had no vested 
intereBt in the homestead, and was, theref ore, not a necessairy patay tô any Judi- 
cial proceedingg relating to It, The suprême court of Kebraska haa held that 
the homestead law in force when a contract is made, is the one that shall gov- 
em in subséquent proceedings in référence thereto. 

1 SAKB — PoWBB OF THB COUBT m CaSEB AfTBCTIBO HOMBCrTSADS 

The court in 'which a case aSecting the homestead is pending may exercise 
■uch power only as the parties before it might, in the absence of judiclal pro- 
ceedings. exercise over the subject-matter. 

•Beversed. See 7 Sup. Ct. Kep. 1129. 
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3. Suie — Uetrostective Laws, 

It is only wûere the intent of the législature to make an act rptrospective is 
plainly expressed; that courts will undertake to apply it to antécédent contracls, 
and détermine whetlier it impairs tlieir validity. 

4. Same— Exemption Laws— Peksonal Pritileges. 

The gênerai doctrine is recognized that exemption laws are grants of Personal 
privilèges to debtors, which may be waived by contract or surreader, or by ueg- 
lect to claim before sale. 

5. Res Adjudicata— What Obdbtîs abe. 

There is a distinction to be noted between orders made upon motions respect- 
ing collatéral questions arising in the course of a trial and final orders aflecting 
substantial rights, and from which an appeal lies : the latter are res adjvdieata, 
and binding upon the parties, unless reversed or modified by an appellate tri- 
bunal. 

In Equity. Upon rehearing. 

Th^ controUing question in this case is whether the sale of the real 
estate in controversy, under the judgment of this court, in a case in 
which John I. Eedick was plaintiff, and the respondent, George W. 
Frost, alone, was défendant, rendered in a suit in attachment, was a 
valid sale. The promises had been levied upon by writ of attach- 
ment at the commencement of the suit, and upon final hearing there 
was judgment, with an order for the sale of the attached property 
under a spécial exécution. The contention of the respondents George 
W. Frost and wife, in the présent, case, is that the levy and sale were 
void, because the promises were their homestead, and therefore ex- 
empt from ju^cial sale under the laws of Nebrasta. After the sale 
under the exécution in the case of Redick v. Frost, a motion was made 
to confirm the same, which motion was opposed by Frost, on the 
ground, among others, that the premises eonstituted his homestead; 
but the sale was nevertheless confirmed. Subsequently the said 
George W, Frost moved the court to set aside the sale on several 
grounds, and among them upon the ground that the premises eonsti- 
tuted his homestead, and were therefore exempt. Thereupon the 
court referred the case to a référée to take testimony upon the ques- 
tion of homestead; aud testimony upon both sides was accordingly 
taken, and a report thereon was made, upon considération of which, 
the court overruled the motion to set aside the sale. 

The controUing question in the présent case is whether the 
judgment of the court confirming thé sale, and ôVerruling the motion 
to set the same aside, is a final adjudication of the homestead ques- 
tion by which the parties are bound, and which estops the présent 
défendants to claim the property as a homestead. 
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McCraey, j. Upon the former hearing it was assumed that the 
question whether the premises in controversy were exempt as the 
homestead of respondents Frost and wife waa a question arising 
under the provisions of an act of the législature of Nebraska entitled 
"An act to exempt homesteads from judicial sale," approved Feb- 
ruary 19, 1877; and as that act vested the homestead right in the 
husband and wife jointly, and expressly provided that no con- 
veyance or incumbrance of the homestead should be of any validity 
unless executed by both, it was held that the wife was a necessary 
party to any proceeding to subject property claimed as a home- 
stead to judicial sale. It resulted from this ruling that, in the judg- 
ment of the court, the respondents Prost and wife were entitled to a 
decree setting aside the sale under exécution of the premises in ques- 
tion, notwithstanding the confirmation of that sale by this court in a 
proceeding in which the wife was not joined with the husband as a 
party. If there was no error in assuming that the act of 1877 was 
the governing statute, I am of the opinion that the foriner ruling 
was entirely coi-rect. But it is rfow suggested that an earlier home- 
stead act, — that of 1866, — being the act in force when the contract 
was entered into, is the governing statute, and that under thàt stat- 
ute the wife had no vested interest in the homestead independently of 
her husband, and was therefore not a necessary party to any judi- 
cial proceeding relating to it. Gen. Bt. 616. 

It is true that the last-named act, which was the homestead law 
in force when the contract was made, only exempted the homestead 
owned "by the head of the family." It did not provide, as the more 
récent act does, that the homestead of the family, whether owned by 
the husband or wife, should be exempt; nor did it contain the pro- 
vision now found in most homestead laws, that no deed br lûortgage 
of the homestead shall be of any validity unless executed by both 
husband and wife, if both are living. Under this statute, had the 
wife an interest in the homestead which cdtild not be divested in a 
proceeding àgainst the husband alone, the title beirig in him? Both 
upon authorityand principle I am constrained to hold that where the 
wife has no power to prevent the voluhtary aliénation of the home- 
stead by the husband, she is not a necessary party to a proOeeding to 
subject it to judicial sale, or to détermine whether a given pièce of 
property is a homestead. The oases cited in the former opinion, and 
other like cases, in which it is held that the wife is à necessary party 
to any judicial proceeding affectiûg the homestead, are ail, it is be- 
ieved, cases which arose under statutes conferring homestead rigfats 
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upon the wife, and placing tbose rightsbeyond tbe control of the hus- 
band. Tbe statute now under considération does not do tbis. It 
provides only for tbe exemption of a bomestead to be selected by tbe 
owner "so long as tbe same sball be owned and occupied by the debtor 
as such bomestead." Tbe wife is not mentioned in tbe act; and bow- 
ever vital ber interest in tbe borne may be, we eannot bold tbat 
sbe bas, in tbe absence of a statute to confer it, any légal interest in 
tbe property of tbe busband, sucb as to make ber a necessary party 
to any proceeding touching tbe title or possession, 

It bas been repeatedly beld by tbe suprême court of Nebraska tbat 
tbe wife bad no control over tbe bomestead, and no légal interest 
therein, under tbe statute in question. Tbus, in Rector v. Bottom, S 
Neb. 171, it was beld tbat tbe bomestead right under tbat statute 
was a purely personal one, wbicb tbe owner could at any time waive 
or renounce, and tbat it was lost by a failure of tbe owner at tbe 
time of a levy upon it to notify tbe officer of wbat be regarda as bis 
bomestead. It was tbere beld, also, tbat tbe exemption was a right 
guaràntied to tbe bead of tbe family, wbo was at perfect liberty to 
sell tbe bomestead or pledge it for tbe payment of bis debts if be 
chose to do so. "The législature," says the court, by Lakb, C. J., 
"never intended to assume a guardiansbip over tbe owner of tbe 
boniestead and render bim disqualified to make valid contracts re- 
specting it. It imposes no restraint upon bim wbatever in this re- 
spect; even the wife, when the title is in the husband, has no power ta 
prevent him from nmking auch disposition of it as he may think best. " 
Tbe salue languag© is repeated in State Bank v. Carson, é Neb. 501. 

Accepting, as we are bound to do, this construction of the statute^ 
we are unable to perceive any satisfactory ground for holding tbat a 
court of compétent jurisdietion may not dispose of the question of 
bomestead arising under it in any case where it properly arises, and 
to wbicb the owner of the bomestead is a party. It is only for the 
reason tbat tbe husband is, by law, deprived of tbe power to dispose 
of or incumber the bomestead without the wife's concurrence, tbat 
it bas been beld under some statutes that the présence of both before 
a court is necessary td the jurisdietion of the court over tbe questioa 
of bomestead rights. 

The court in wbicb a case affecting the bomestead is pending may 
exercise such power only as the parties before it might, in the ab- 
sence of judicial proceedings, exercise over tbe subject-matter. If 
the busband alone is in court, tbe power of tbe court is limited to bia 
, interest, and wbere this eannot be divested without the présence of 
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the wife the court is powerless. But where the entire control of the 
homestead is vested iu the husband, the wife's présence as a party in 
court is not neeessary. 

It is insisted that the statiite that we are considering does not 
govern the décision of this case. It is conceded that it was in force 
when the contract was entered into; but a later act (that of 18T7) 
was enacted after the contract was made, and before the judgment 
was obtained or the sale made. This latter act, it is said, ought to 
be adopted as the law of this case, for the reason that it does not en- 
large but diminish the amount of the homestead exemption. By 
the former act the value of the exempted property was left with no 
limit; by the latter, it is limited to $2,000. By the former, as we 
hâve seen, the exemption was for the benefit only of the head of the 
family, and the property was left under the entire control of the 
owner ; by the latter, it is for the benefit of the family, and the wife 
is given a vested right in and control over the homestead. CoUnsel 
hâve diseussed the question whether this last act can be applied t^' 
pre-existing debts without impairing the obligation of contracts. In 
one respect the homestead exemption is very much enlarged by the 
act of 1877, which extends the benefits of the exemption to the wifè,' 
and makes her consent neeessary to its aliénation; and there is 
force in the suggestion that to apply the latter act to the détermina- 
tion of this case, under the existing ciroumstancés, would very ôeri- 
ously impair the rights ot the complainant. This question d'oes not, 
however, neceasarily arise and it is not decided. The act of 1877 
does not purport to be rétroactive, and should, therefore, not be held 
to be so. It is only where the intent of the législature to make an 
act rétrospective is plainly expressed, that courts will undertake to 
apply it to antécédent contracts, and détermine whether it impairs 
their validity. If, consistently with the terms of this act, it can be 
made to apply only to subséquent contracts, it shôuld be so construed. 
Thomp. Homesteads & Exemptions, § 9. The suprême court of Ne- 
braska has accordingly held that the homestead law in force whett 
the contract was made is to govern. Dorrington v. Meyers, 9 N. W. 
Rep. 555. This rule is binding upon this court, and is, bésides, in 
accordance with our view bf the law. 

We are brought to the conclusion that the act of 1866; which Tjfas 
in force when the contract was made, entered into and became a part 
of it, and must be lookèd to as determining the rights of the parties 
under it. 
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In this view of the case we are agaia to consider whether the home- 
stead question was finally adjudicated and settled in the case of 
Redick v. Frost. And it is a wholly différent question from the one 
considered and decided upon the former hearing, because it must now 
be discussed in view of the fact now ascertained that Frost, the hus- 
band and owner of the homestead, was the only necessary party to 
that proceeding. It is undoubtedly true that if the court had juris- 
diction to pass upon the question of homestead, and did paas upon 
it by a final order, the judgment not having been appealed from is 
final. The statute of Nebraska provides that upon the return of any 
writ of exécution upon which real estate bas been sold, the court shall 
carefully examine the proceedings of the officer, and if satisfled that 
the sale has in ail respects been made in conformity to the statute, 
shall direct the clerk to make an entry on the journal that the court 
is satisfied of the legality of the sale, and an order that the officer 
make to the purchaser a deed, etc. Gen. St. 1873, § 498. The gên- 
erai doctrine is recognized that exemption laws are grants of personal 
privilèges to debtors which may be waived by contract or surrender, 
or by neglect to claim before sale, and it is probably true that where 
the homestead exemption is a personal privilège granted to the owner 
alone, as in this case, and the homestead is seized on attachment in 
a case in which the owner is a party, it is his duty to claim the ex- 
emption in the progress of the case, and before there is judgment, 
exécution, and a sale. Thomp. Homesteada, etc., § 646. But, how- 
ever this may be, it appears in this case that the respondent George 
W. Frost did not claim the exemption in opposition to the confirma- 
tion of the sale, and also as the basis of an application made by him 
to the court to set the sale aside. It would seem that it was neces- 
sary for the court to décidé the question of exemption in order to dé- 
termine the question presented by this application. If the property 
was exempt the sale was void, and should hâve been set aside. In 
order, therefore, to décide the question whether it should be set aside, 
it was necessary, the question being raised, to décide whether it was 
exempt. The practice in Nebraska seems to be to détermine ques- 
tions of this character upon the hearing of motions to confirm sales 
made by sheriffs under exécution; and the rulings of the inferior 
courts of the state upon such questions hâve been regarded as final 
judgments, reviewable upon appeal or writ of error by the suprême 
court of the state. Hector y. Bottom, supra; Banker v. CoUins, 4 Neb. 
49 ; Eaton v. Ryan, 5 Neb. 47. 
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It beîng conceded tbat the owner of the properiy claimed as a 
homestead, and levied upon and sold under exécution, may raise the 
question of exemption, upon a motion to set the sale aside, and that 
the court must décide it when so raised, and that its décision is a 
judgment, how can we escape the conclusion that it is, if not appealed 
from, final and conolusive ? In the original opinion the question was 
suggested whether the homestead question can, in any case, be finally 
adjudicated upon a motion made to the court to confirm or set aside 
a sale on exécution of the property claimed as a homestead ; but the 
question was not then deemed material, and was, therefore, not con- 
sidered. It now becomes material and must be disposed of . There 
are many cases in the books which hold, as a gênerai rule, that or- 
ders and décisions of courts made in passing upon motions are not 
res adjudicata. But there is a distinction to be noted between orders 
made upon motions respecting collatéral questions, arising in the 
course of the trial, and final orders affecting substantial rights, and 
from which an appeal or writ of error will lie. It is believed that 
the test is the one hère suggested. If the order is one affecting sub- 
stantial rights, is in its nature a final order, and one which may be 
reviewed upon appeal, it is an adjudication binding upon the parties, 
unless reverséd or modifled by an appellate tribunal. This is well 
illustrated by two New York cases. Before the adoption of the Code 
in that state it was held that an order made on motion in summary 
proceeding was not a final adjudication. Simpson v. Hart, 16 Johns. 
63. Af ter the adoption of the Code, providing for appeals from "final 
orders," it was held that an order made upon a motion to set aside 
exécutions issued upon certain judgments, and to hâve those judg- 
ments canceled, was a conclusive adjudication as between the par- 
ties. Divight V. St. John, 25 N. Y. 203. In the latter case the court 
say that the défendant "was the moving party, and if he objeeted to 
the order granted in any respect, he should hâve appealed therefrom 
and bave had it made correctly. " Andagain: "Since, then, afuU hear- 
ing, with the right of appeal, was open to the défendant on that mo- 
tion, how is he to avoid the binding effect of that décision so far as 
it covers what was aetually and neeessarily tried?" etc. And see 
Freeman, Judgm. 585, 586. 

That the order conôrming the sale, and that overruling the motion 
to set the same aside, was reviewable, appears, not only from the 
course of practice in Nebraska, but from the terms of the statute. 
v.l5,no.4— 20 



306 FEDERAL EEPOBTEIÎ. 

By section 581 of the General Statutes it is provided that aùy 
order affecting a substantive right, made in a spécial proceeding or 
in a summary adjudication in an action after judgment, is a final 
order, which may be vaeated, modified, or reversed by the suprême 
court. And section 582 of the same statutes provides that "a judg- 
ment rendered or final order made by the district court may be re- 
versed, vaeated, or modified by the suprême court for errors appear- 
ing upon the record." It is clear that the order in question was a 
final order, and that it affected substantial rights. It was, therefore, 
reviewable under either of said sections. Being a final order or judg- 
ment rendered by a fédéral court, it was in like manner reviewable 
by the suprême court of the United States. It was either a part of 
the main cause and could hâve been reviewed upon writ of error tak- 
ing up the whole case, {New Orléans v. Morgan, 10 Wall. 256,) or it 
was a spécial proceeding under the statute, and therefore itself a suit 
and reviewable as such, (Parker v. Overman, 18 How. 137.) This 
latter was a statutory proceeding to confirm a judicial sale instituted 
by the publication of notice to ail persons claiming an interest in the 
property sold. to corne in and assert their rights. The décision and 
order of confirmation in such a case was held to be a final judgment, 
binding both upon absent claimants and présent contestants, and 
as such reviewable in the suprême court of the United States. 

It is suggested by counsel that it does not appear from the record 
that the court decided the homestead question in passing upon the 
motion to confirm the sale, or upon the application to set the same 
aside. Aasuming, without deciding, that it must appear frOm the 
lecord that the question was necessarily passed upon, and that it ia 
aot sufiîoient to show that it might hâve been decided, how does the 
case stand ? The motion was to set aside the sale on several grounds, 
and among them upon the ground that the property was exempt as 
a homestead. The motion was overruled and the sale was confirmed. 
In order to reach this conclusion it was neoessary for the court to 
décide the question of homestead adversely to the respondent Prost. 
If the sale had been set aside by the court without specifying upon 
which ground, it might hâve been contended that the décision of the 
court did not necessarily involve a détermination of the question of 
exemption; but since the sale was confirmed, it must hâve been be- 
eause in the judgment of the court none of the groiin4s urged against 
the validity of the sale were good. If the court had not decided this 
question of exemption against the right claimed, it could not hâve 
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con&rmed the eale. The case cornes, therefore, clearly wîthiu tbe 
doctrine of res adjudicata. 

The question now before us arose in a former case between the 
same parties or their privies. It was properly presented to the 
court, testimony was taken, a hearing was had, and a final order was 
made. 

The orders heretofore made respecting the issues upon the oross- 
bill of respondent Bryant are to stand without modification. 

If respondents George W. and Abbie S. Frost désire an appeal, 
the same will be granted upon proof that tbe property is worth more 
than $5,000, and the bond for costs will be fixed at $500. 



Springbibld V. HuBT and others. 

{District Court, W. D. Mississippi. 1883.) 

1. LiABiLiTT or THE Lasds op A Dbcbdbnt TO Pat his Dbbts. 

The liability of the lands of a décèdent to pay bis debts dépends upon the 
statutory provisions in relation thereto. 

2. Same — Jubisdiction in Equitt. 

The stattite of Mississippi, which renders lands so liable, provides the mode 
by -which they shall be so applled, and thaï mode must be pursued, when it can 
be done, and only in event that it cannot be done, can it be reached by a bill in 
equity. 

Portée v. Kortrecht, 54 Miss. 66. 

S. Demubbbr to Bill Sustainbd. 

A demnrrer to a bill in equity, praying for the sale of lands of a décèdent, 
and that the proceeds of the sale be applied to the payment of complainanl's 
claims, will be sustained when the averments of the bill fail to show that the 
complainant has pursued the mode which the statute laysdown to befollowed 
before relief can be sought in a court of equity. 

A. J. Baker, for complainant. 

H. A. Barr, for défendants. 

Hn.ii, J. The questions presented in tbis cause arise upon défend- 
ants' demurrer to complainant's bill. The bill in substance charges 
that complainant is a creditor of the estate of Miss Alice Totten, who 
died in Madison county, Tennessee, having made a last will and tes- 
tament, which bas beenproven and admitted to record, and of which 
Howell E. Jackson was executor; that the debt due complainant 
from the estate of Miss Totten has not been paid, for the reason that 
t'ie property belonging to her estate in Tennessee bas been or will be 
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applied to the payment oî the debts against her estate in that state; 
that the said Miss Totten owned, at the time of her death, the land 
desoribed in the bili, situate in Coahoma county, in this state; that 
her said will, being attested by only two subscribing witnesses, was 
insuffieient to pass the lands under her will, and that the title thereto, 
subject to the payment of her debts, passed to the défendants as her 
heirs at law; that there bas been no administration upon her estate 
in this state. The prayer of the bilI is that the lands, or so much 
thereof as may be necessary, be sold and applied to the payment of 
complainant's debt. The demurrer, among other causes, assigns as 
ground of demurrer that this court, as a court of equity, bas no ju- 
risdiction to grant the relief prayed for, and, as this must be décisive 
of the case, no other need be considered. 

It is admitted that, prior to the Code of 1871, providing for the ap- 
pointment of an administrator upon the estate of a décèdent in an- 
other state, who died possessed of lands in this state, and whieh pro- 
vision is brought forward in the Code of 1880, that this objection to 
the bill could not hâve been maintained. The question hère is, does 
this provision in the présent law of the state oust this court as a court 
of equity from jurisdiction of this bill, and granting the relief prayed 
for? 

The liability of the lands of a décèdent to pay his debts dépends 
upon the statutory provisions in relation thereto. The décision of 
the suprême court of the state upon the question is binding on this 
court. This question was settled by the suprême court in the case 
of Partee v. Kortrecht, 54 Miss. 66. In that case it is held that the 
lands of a décèdent are by statute liable to the payment of his debts, 
but that the statute which so renders them, provides the mode by 
which they shall be so applied, and that that mode must be pursued 
when it can be done, and that, in the event that it cannot be done, 
only can it be reached by bill in equity, and that under the statutes 
of the state, in a case like the présent, an administrator can be ap- 
pointed; if no one else applies, that the administration will be con- 
ferred on the county administrator. The facts in that case, so far 
as the point in question is concerned, were the same as those in this 
case. The demurrer was sustained and the bill dismissed. When 
six months havé expired after the death of the décèdent, and no one 
bas applied for letters of administration, and there is no county ad- 
ministrator in the county in which the land, or some part of it, is 
situate, and thèse fàcts are averred in the bill, I am of opinion that 
the chancery court, or this court, as a court of equity, would hâve 
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jurisdiction to grant the relief sought. This would unquestîoiiably 
be so, if the bill further averred that application had been made to the 
chancery court to appoint a county administrator, whioh perhaps 
ought to be done. Neither the créditer nor any one else is compelled 
to administer upon the estate. The county administrator is a public 
ofSeer, and as such required to dischargé his duty. This bill does 
not côntain thèse necessary averments, as held by the suprême court 
of the State ; consequently the demurrer must be sustained and the 
bill dismissed, with leave, however, to the complainant to amend bis 
bill, if he can, so as to avoid the ground of demurrer stated. 



United States v. Cabuthees and others. 
{Diitrlet Court, N. D. Mississippi. December Tenn, 1882.) 

1. Indtctment. 

When the act charged in an îndictment is fraudulent, it is not necessary tn 
lise the Word " fraudulent." 

2. Same— AppomTMBMT op Incosipktbnt Abbistakt Ikbpbotoks of Elbotions 

— Rev. 8t. § 5515. 

Ail indictmeiit charging inspectors of élections with the appointment of in- 
compétent and unsuitable persons as assistant inspectors, to be good under sec- 
tion 5515, Kev. St., must state that it was with the intent to afEect the élection 
or the resuit thereof, otherwise it would be insufflcient and quashable. Thèse 
allégations must on the trial bé proved to the satisfaction of the jury, beyond 
a reasonable doubt ; if not, no conviction can be had. 

3. BAME — QUAWFICATIONS OF. 

Although a statute providing for the appointment of persons to flil vacancies 
or assist aS inspectors of élections does not use the words " compétent and suit- 
able person," thèse qualifications are necessarily implied, as the vacancy would 
not be properly fllled unless by one having the same qualiflcation possessed 
by the person for whom he is substituted. 

G. G. Chander, Dist. Atty., and J. B. Chalmers, Asst. Dist. Atty., 
for plaintiff. 

H. A. Barr and G. B. Hourey, for défendants. 

The questions now presënted for décision arise upoa defendant's 
motion to quash the indictment against them. ' The grounds alleged 
in support of the motion are that the indictment does not allège any 
offense against the stattités of the United States under the title of 
"Crimes." The indictment in Substance allèges and charges that the 
défendants were appointed and acted as inspectors of the élection at 
Taylor's élection precinct inLafayette county, at the élection held on 
the seventh day of November, 1882, fbr the élection of a représenta- 
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tive in congress for the second congressional district of Mississippi; 
that as such inspectors it became their duty, nnder the statutes of 
the state of Mississippi, to appoint some suitable person to act with 
them as such inspectors ; and that said défendants neglected and re- 
fused to appoint a suitable person to act as such inspecter, but that 
they did then and there appoint as such inspecter one Richard Hen- 
derson, who was then and there totally illiterate and whoUy incom- 
pétent to discharge the duties of said office, with intent to affect the 
élection, or the resuit thereof. 

HiLL, J. The question is, was the failure to appoint some person 
as such inspecter who could read and write, and was suitable and 
compétent to discharge ail the duties of said office required of the 
défendants, acting as such inspectors, required by the laws of the 
state of Mississippi; and, if so, did they fail to do so, either by fail- 
ing to make the appointment, or by appointing a person whoUy illit- 
erate or incompétent and unsuitable to discharge the duty imposed 
by law upon inspectors of élection? The Code of 1880 of this state 
constitutes the govemor, lieutenant governor, and seeretary of state 
a state board of élections, and makes it their diity, as such board, to 
appoint three compétent and suitable persons as county commission- 
ers of élections for eàch county, and that thèse boards of county com- 
missioners shall appoint for each élection precinct in their respective 
counties three compétent and suitable persons as inspectors of élec- 
tions, whose duty it is to hold the élections; to receive ail légal Yotes 
given in at such élections as may be directed by law to be held at 
their élection precincts ; to count the votes when the poils are elosed, 
and to ascertain the number of votes cast for each candidate voted 
for at such élection, and to make out a statement thereof to be signed 
by them ; and by one of their number, or by some suitable person to 
be appointed by them, to cause the said returns, with the tally-sheets 
and votes, to be retumed and delivered to the board of county commis- 
sioners within a prescribed time. The statute further provides that 
if, at such élection, either of the inspectors so appointed shall, from 
any cause, fail to attend and act as such inspecter, those who do 
attend and act shall fiU such vacancy by appointing some other per- 
son to fill the vacancy. 

While the statute, in providing for the fiUing of such vacancy, does 
not use the words "compétent and suitable person, " thèse qualifications 
are necessarily implied; the vacancy would not be properly fiUed un- 
less by one having the same qualifications possessed by the person 
for whom he ia sabstituted. The statuts provides that the boards of 
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county.commissioners, and also the inspectors, shall not ail belong 
to the same political party, provided compétent and suitable per- 
sons of différent parties can be secured to sejrve as such, The plain 
meaning of this provision of the statute is that if compétent and suit- 
able persons of différent parties cannot be secured to serve as such 
commissioners or inspectors, then it shall be the duty of those mak- 
ing the appointment to appoint compétent and suitable persons of 
the same party. The statute provides, and properly so, that, in 
any event, compétent and suitable. persons shall be appointed to dis- 
eharge thèse highly important trusts, if such persons can be pro- 
eured, and the presumption is that every county and élection district 
does contain a sufficient number of such compétent and suitable per- 
sons to perform thèse duties, and that, if appointed, they will serve. 
If any county' or district should be so unfortnnate as not to contain 
such persons, they ought to be abolished and added to such as do 
contain them. It is an impossibility for a person who can neither 
read nor write to properly discharge the duties of an inspecter of 
such élections; it is their duty to détermine what votes are proper 
to be received and counted, and those properly to be rejected; to as- 
certain thé whole number cast for each candidate, and to make and 
sign the proper returns. ^ 

It is urged for défendants that they can rely upon their associâtes 
and clerks. This is no answer to the objection. Each inspector 
judges for himself, and is not required to rely upon another. The 
proper discharge of the duties of thèse offieers is a subject in whieh 
every voter, as well as the persons voted for, bas a vital interest, as 
well as the whole public. 

I am satisfied, from the numerous élection cases whîch hâve been 
before me, that the neglect, if not refusai, to appoint compétent and 
suitable persons to act as such élection commissioners and inspect- 
ors, is the cause of the majoHty of the élection causes whieh hâve 
come before the courts in this state, and an evil that ought to be cor- 
rected. 

It is insisted. that the duty of the défendants, in making thé ap- 
pointments, acted in a judicial capacity^ and [are] thérefore not 
liable for any mistakes which they might hâve made. This is true, if 
it was a mistake; but the indictment charges that it was done with 
intent to affect the élection or resuit thereof. This is, in effect, charg- 
ing that it wa,3 fraudulently done. It is true that the word "frauduJent" 
is not used, but.it isnot necessary; when the act charged is fraudu- 
leut it is not necessary to use the word. Tlie défendants b'eing elecr, 
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tion officers, the indictment, to be good under section 5515 of the 
Eevised Statutes of the United States, under which it is framed, must 
State that it was with the intent to effect the élection, or the resuit 
thereof, otherwise it would be insufficient and quashable. Thèse allé- 
gations must, on the trial, be proved to the satisfaction of the jury, 
beyond a reasonable doubt; if not, no conviction can be had. 

I am satisfied that the offense is sufficiently charged under the 
section above referred to and under which it is framed,* and that the 
motion to quash must be overruled. 



BaBBEB ». CONNECTIOUT MUTUAL LiFB InS. Oo. 
{Circuit Court, iV. D. New York. 1883.) 

1. SAi<ii Ksra Delivebt— GooD-WiLii op BnsiNBss. 

The good-will of an establislied business, is a common subject of contract, 
although it is nothing but the chance of being able to keep the business which 
bas been established, yet the rights of a purchaser of such good-will ■vrill be en- 
forced in equity and recoguized at law as effectuai betweea the parties to the 
contract. 

2. Insttiîance Company — Authobitt op Général Agents. 

Whrire the gênerai agents of aninsurance company, by their représentations, 
induced complainant to invest money in the purchase of the good-will of a 
spécial insurance agency ; if without right he was deprived of an opportunity 
of transferring his interest to another, he ia entitled to compensation to the 
extent of his loss. 

3. Same— Hesteiction on AuTHORirr. 

The gênerai agents of a foreign insurance company in a state other than tlie 
State of its création, having authority to solicit applications for insurance and 
collect the premiums therefor, and authorized to appoint local agents and pay 
thera reasonable commissions, and obligated to bear ail the expenses of the 
business within their territory, cannot bind the company by their conduct or 
représentations respecting the purcliase of the good-will of a local agency. 

4. Same— CoNTEACT not Binding on Company. 

A contract which would create the relation of vendor and purchaser between 
an insurance company and a third party, and as such outside the ordinary and 
customary contracts, which are within the implied authority of the gênerai 
agents of the company, is not binding on the company. 

Sedgwiek, Ames é King, for complainant. 

Pratt, Broum d Garjield, for défendant. 

Wallace, J. The proofs establish, in substance, the theory of 
the bill that the complainant purchased the good-will of Marvin 
and of Carr in their business as local agents for the défendant, upon 
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the faith of the assurances of Peok & Hillman, the gênerai agents of 
the défendant in this state. Thèse représentations were to the effect 
that it had been their uniform praetice, while having charge of the 
local agencies within their territory, to permit their subagents, when 
desiring to relinquish their agencies, to sell the good-will of the agency 
business to some acceptable successor, and that the right of the local 
agents to make such transféra was always reeognized and protected 
by the gênerai agents, and that complainant might rely upon this 
privilège -when he -wanted to relinquish his agency. The value of this 
right is apparent, in view of the peculiar charaoter of the interest of 
the local agents in the business of their agencies. They were not ap- 
pointed for any definite period of time, they "received no salary, and 
their only compensation was by commissions upon premiums ool- 
lected by them while they continued to act as such local agents. 
They -were expected to solicit insurance upon lives for a commission 
upon the original premiums, and the renewal premiums -which might 
be paid during the continuance of their employment. In view of this 
uncertain tenure, and, doubtless, in order to stimulate them to make 
their agencies valuable, the custom of permitting them to dispose 
of the good-will of their agencies had been sanctioned by the gênerai 
agents. Purchasers eould be found who would be willing to pay a 
large considération for the interest in an established agency business, 
which was producing a revenue from the commissions to accrue upon 
the renewal premiums paid in from year to year by those who had 
insured with the agency. The agents' privilège of flnding such a 
purchaser, and the assurance that the gênerai agents would co-oper- 
ate in making this a practical and valuable possibility, was a sub- 
stantial incident of the relation between the subagent and the gên- 
erai agent. 

Not with standing the precarious value of such a right, there seems 
to be no good reason why it should not be reeognized and protected 
by the law. The good-will of an established business, which is a com- 
mon subject of contract, is nothing but the chance of being able to 
keep the business which has been established. The sale of a mère 
chance, which vests in the purchaser nothing but the possibility that 
a préférence which has been usually extended to those whose rights 
he acquires wili be extended to him, has been enforced in equity, and 
reeognized at law as effectuai between the parties to the contract. 
Phyfe V. Wardell, 5 Paige, 5s68; Armour y. Alexander, 10 Paige, 571; 
Hathaway v. Bennet, 10 N. Y. 108. 

The complainant having been induced by the représentations of 
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Peok &HilIman toinvest several thousand dollars in the purcliase of 
this property interest, acquired as against them what he pureliased, 
and if without right he was deprived of an opportunity of transferring 
his interest to another, he is entitled to compensation to the extent 
of his loss. 

It has been ohjectedj however, that the complainant's remedy is 
at law, and as there is no relief to which he is entitled except a re- 
covery of damages, the objection seems unanswerable. He cannot 
found his right to ressort to equity upon the ground of fraud or trust. 
His case must rest upon the plain theory of the violation of a contract. 
There are allégations in the bill that he wâs deprived of vouchers re- 
lating to his agency business by the false représentations of the gên- 
erai agents. Thèse vouchers were the property of the défendant. 
The complainant does not assert that he had any lien upon them. 

There are no difSculties in the way of establishing his damages at 
law, which would not be enoountered in equity. Doubtless it would 
be difficult in either jurisdiction to détermine the just measure of his 
compensation, but his recovery would dépend upon the same rule of 
damages in both. 

There is another ground uponi^which the complainant must fail, 
and thàt: is because he has selected; the wrong party as défendant. 
Peck & Hillman had no authority to bind the défendant by their 
conduct or représentations respecting the purchase by the complainant 
of the good will of his predecessora, They were the agents of the de- 
fendant for this state to solieit applications for insurance, and collect 
the premium paid by persons insuring in their territory. They were 
authorized to appoint subagents and pay them reasonable commis- 
sions, and were obligated to bear ail the expenses of soliciting insur- 
ance and collecting premiums within their territory, including the 
commissions and expenses of the subagents. Although they were 
termed gênerai agents, the complainant had no right to assume that 
they possessed unlimited authority and eould bind their principal in 
a transaction so far outside the scope of the usual powers of agents 
of their description. The state agents of insurance companies ordi- 
narily exercise limited powers, although they represent their prin- 
cipal throughout an extensive territory, It is stated in May, Ins. § 
125, that their powers differ from those of local agents principally in 
their geographical extent, except that they may, generally, appoint 
local or subagents, which local agents cannot, They bave a wider 
field of action than local agents, and are expected to exercise a super- 
visory authority over them. 
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It may for présent purposes be assumed that the défendant would 
be responsible for the contracta made by Peck & Hillman respecting 
the compensation to be paid to the subagents they were authorized 
to appoint, but it would not be responsible for a contract made by 
them giving an extraordinary compensation to a subagent. The lim- 
itation upon the iœplied powers of such agents to charge their prin- 
cipals is well illustrated by the case of AnchorLife Ins. Go. v. Pease, 
44 How. 385, where it was heid that the gênerai agents of a life In- 
surance company had no implied authority to make an agreemont 
with a physician employed by them in examining appUcants for in- 
surance, whereby the company were obligated to acoept his services 
in payment of the premium on a policy issued to him by the com- 
pany. The contract to which it is sought to hold the défendants is 
one which would create the relation of vendor and purchaser between 
the company and the complainant, and, as such, is quite outside the 
ordinary and customary contracta which are within the implied au- 
thority of such agents to make. 

Furthermore, the proofs show that Peck & Hillman did not as- 
sume to speak for the Insurance company in the negotiations re- 
specting the purchase by complainant. The représentations made 
by Hillman were concerning the course which Peck & Hillman had 
adopted in the past, and would adhère to in the future, respecting 
the transfer by their subagents of the good-will of their agencies, 
and related solely to their personal conduct and intentions. The 
case is deatitute of évidence to show that complainant ever had any 
reason to suppose that he was dealing with the défendant in the pur- 
chase of the agency business. 

The theory that the complainant was justifiably removed as local 
agent, for dereliction of daty, bas not been considered, because it 
bas not been deemed necessary to the décision of the controversy. 
Whether there was any misconduct on the part of the complainant, 
and, if so, whether the right to terminate his agency would relieve 
Peck & Hillman of liability for refusing to permit him to transfer the 
good-will of his agency business, are questions which ought not to be 
determined unnecessarily. The bill is dismissed. 



Good-wm. 

There is hardly space enough within the limita of a note to a case fuUy to 
set forth the law of good-will with ail its distinctions and détails. But tho 
authoiitiea may be eoUected, and the gênerai principles stated and partially 
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illustrated. This will be attempted in the présent note. Probably there can 
be no better définition of good-will than that framed by Mr. Justice Stort, 
who says: " Good-wilI may properly enough be described to be the advantage 
or beneflt which is acquired by an establishment, beyond the mère value of 
the capital stock, funds, or property employed therein, in conséquence of the 
gênerai public patronage and encouragement which it reçoives from constant 
or habituai customers, on account of its local position or common celebrity, or 
réputation for skill or affluence or punctuality, or from other accidentai cir- 
cumstances or necessities or even from ancient partialities or préjudices." 
Story, Partn. § 99. Other définitions are met with in the books ; as, for exam- 
ple, in Crutwell v. Lye, 17 Ves. 335, by Lord Eldon; Churton v. Douglas, 
Johns. Ch. 174, by Vice-Chancellor Sir W. Page Wood; Wedderburn v. Wed- 
derburn, 22 Beav. 84, by Sir John Eomilly, M. R.; CMssum v. Dewes, 5 
Russ. 29, by Sir John Leagh, M. R. See, also, Gfiblet v. Read, 9 Mod. 460. 

Lord Eldon, in Kemiedy v. Zee, 3 Mer. 440, says: "There is another way 
in which the good-will of a trade may be rendered still more valuable; as by 
certain stipulations entered into between the parties at the time of the one re- 
linquishing his share in the business; as by inserting a condition that the 
withdrawing partner shall not carry on the same trade any longer, or that he 
shall not carry it on within a certain distance of the place where the partner- 
ship trade was carried on, and where the continuing partner is to carry it on 
upon his sole and separate account." To this interest or advantage trans- 
ferred by the retiring partner, JudgeSTOBY, followingLord Eldon, (Partn. § 
99,) has applied the name "good-will;" but this i3 not quite accurate. 
Good-will dénotes a relation existing between a man or flrm and the public 
with référence to a particular business. It is the good-will of the public to 
the man or firm. AU the partners in a flrm hâve an interest in the lirm's 
good-will, and when they withdraw they may take tlieir interest in the good- 
will with them, or-sell it to sueh partners or purehasers as remain to carry on 
the flrm business. But a part of a thing is not the whole of it; no more is a 
partner's interest in his flrm's good-will the good-will, and it cannot properly 
be so called. 

Good-will has been held to be purely local ; that is, so attached to the house 
or promises wherein the business was carried on as to pass by a lease or con- 
veyance of such house or premises, (Ghîssum v. Dewes, 5 Russ. 29 ; Dout/herty 
V. VanNostrand, 1 Ho£E. 68 ; Williams v. Wilson, 4 Sandf. Ch. 379 ; ElUott's Ap- 
peal, 60 Pa. St. 161 ;) but the weight of modem authority is clearly against this 
View. It is, as has been aptly said by Mr. A. S. Biddle, (14 Amer. Law Reg. 
8, " Good-Will,") "a species of incorporeal personalty, subject, with but few 
exceptions, to the gênerai laws which regulate that kind of property." 

It may be sold or given away, like other personal property. MoFarlan v. 
Stewart, 2 Watts, 111; Holden v. MnMakin, 1 Pars. Eq. Cas. 27; Hotos v. 
Searing, 19 ITow. Pr. 14; Dougherty v. Van Nostrand, 1 Hoft. 68; Williams 
v. Wilson, 4 Sandf. Ch. 379; Musselhnan's Appeal, 62 Pa. St. 81; Shaokle v. 
Baker, 14 Ves. 468; Crutwell v. Lye, 17 Yes. 335; Mellersh v. Keen, 28 Beav. 
453 ; Bradbury v. Dioltens, 27 Beav. 53 ; Johnson v. Helleley, 34 Beav. 63 ; Wtd- 
derbui-n v. Wedderburn, 22 Beav. 84 ; Turner v. Major, 3 GifE. 442 ; Churton v. 
Douglas, Johns. Ch. 174; Banks v. Gibson, 11 Jur. pt. 1, 680; Hitchcock v. 
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Coker, 6 Adol. & E. 438; Beal v. Chase, 31 Mich. 490; 14 Amer. Law Keg. 
561, 

It may be bequeathed. Hitehoock v. Coker, 6 Adol. & E. 438. See, also, 
Smith V. Everett, 27 Beav. 446. But see Robertson v. Quiddington, 28 Beav, 
529. 

A few cases hold that good-will is not a partnership asset. See Howe v. 
Seanng, 19 How. Pr. 14, and cases referred to therein. But the clear weight 
of authority holds that good-will is a partnership asset. Lewis v. Langdon, 
7 Sim. 421 ; Banks v. Gîbson, 11 Jur. pt. 1, 680; Johnson v. Helleley, 34 Beav. 
63; Maedonald v. Riehardson, 1 Giff. 81; Williams v. Wilson, 4 Sandf. Ch. 
'S79; Martin v. Van 8haiek, 4 Paige, 479; Case v. Abeîl, 1 Paige, 401; Dough- 
erty v. 7are Nostrand, 1 Ho£E. 68; Mm-sellman's Appeal, 62 Pa. St. 81; Jfc- 
Farlan v. Stewart, 2 Watts, 111; ffoZdera v. MoMakin, 1 Pars. Eq. Cas. 270; 
Willett V. Blandford, 1 Hare, 271 ; lFe(i(fer6î(r?i v. Wedderhurn, 22 Beav. 84 : 
Turner v. Major, 3 GifE. 442 ; Austen v. Boj/s, 2 De Gex & J. 626 ; Bradhury v. 
Dickens, 27 Beav. 53; Mellersh v. ^ee», 28 Beav. 453; Bininger v. Clark, 10 
Abb. Pr. (K. S.) 264 ; Shepherd v. Ifopfl'*, 2 If. W. Eep. (N. S.) 370 ; S. G. 9 Neb. 
258. 

Being a partnership asset the question arises whether it survives in case of 
the death of a partner. Lord Loughboroxtgh held that it survived. Sam- 
mond V. Douglas, 5 Ves. 539. This was the position talîen by Viee-Chancel- 
lor Sir L. Shadwell in Lewis v. Langdon, 7 Sim. 421. But Lord Eldon, in 
Grawshay v. Collins,\h Ves. 218, doubted whether Lord Loughbokouqh was 
correct as to the good-will surviving, and held that it did not survive. To the 
same effect see Wedd&rburn v. Wedderhurn, H Beav. 84; Smith y. Everett, 
27 Beav. 446; Holden v. MoMakin, 1 Pars. Eq. Cas. 274; Howe v. Searing, 
19 How. Pr. 14. In Webster v. Webster, 3 Swanst. 490, note, the court ref used 
the suit of surviving partners to enjoin executors of a deceased partner from 
vising the name of the testator in the trade carried on by them in partner- 
ship. See, also, Bradbury v. Dickens, 27 Beav. 53 ; Turner v. Majer, 3 GifC. 442 ; 
Williams v. Wilson, 4 Sandf. Ch. 379 ; Sœtt v. Rowland, 26 Law T. (N. S.) 391. 

Upon the point whether, where a partnership is dissolved during the lif e of 
the partners, they hâve each a right to continue business under the old flrni 
name. Sir J. Romillt, M. E., in Banks v. ffibson, 34 Beav. 566, said: "If 
two persons carried on business as Child & Co., and they thought flt to sepa- 
rate, each might eall himself Clùld & Co., and there is nothing to prevent him 
from so doing." But in Williams v. Wilson, 4 Sandf. Ch. 405, it was decided 
that one partner could not exclude the others from the business and continue 
it alono under the old flrm name. See, also, Van Dyke v. Jackson, 1 E. D. 
Smith, 419; Fenn v. Bolles, 7 Abb. Pr. 202; Staats v. Uowlett, 4 Denio, 559; 
Mc&owan, etc., Co. v. MoQowan, 22 Ohio St. 370; Bowman v. Floyd, 3 Allen, 
76; Spann v. Nance, 32 Ala. 527; Rammelsberg v. Mitohell, 29 Ohio St. 22. 

Good-will passes to assignées in bankruptcy, (Bas parte Thomas, 12 Mont., 
D. & De G. 294,) who may sell it, {Crutwell v. Lye, 17 Ves. 335,) and pend- 
ing sale a receiver may be appointed to carry on the business and préserve 
the good-will, {Martin v. Van Sohaick, 4 Paige, 479.) Since it Is intangible, or 
incorporeal, there must be some way by which the person, flrm, or corpora- 
tion possessing the good-will can indicate to the world that such corporation, 
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firm, or person bas a right to it. Tliis is donc by tbe use ot some symbol or 
name or trade-rnark. A sale or other transfer of the good-will passes the 
right to use the name or trade-mark which syrabolizes it. Indeed, the name 
or trade-mark is considered to be a part of the good-will. 

The name of a literary production coiistitutes part of the good-will of the 
publishers thereof. Thus Bradbury v. Diokem, 27 Beav. 53, holds that the 
title of a work, " Household Words," forms part of the firm assets. See, also, 
Hogg V. Kirhy, 8 Ves. 215; Bell v. Locke, 8 Paige, Ch. 75; Holdm's Adm'r v. 
MoMakin, 1 Pars. Bq. 270; Byron v. Johnston, 2 Mer. 29; Keene v. Barris, 

2 Ves. 342; Seeley v. Ftsher, 11 Sim. 582; Spottiswoode v. Clarke, 2 Phill. Ch. 
154; Prowett v. Mortimer, 2 Jur. (N". S.) 414; Clément v. Maddink, 1 Giff.98; 
Chappell V. Sheard, 2 Kay & J. 167; 8ame v. Davidson, Id. 123; 8 De Gex, 
M. & G. 1; Ingram v. Stiff, 5 Jur. (N. S.) 947; Maaywell v. Hogg, L. B, 2 Ch. 
App. 307; Sheldon v.Houghton, 5 Blatchf. 285. 

The name under which a business is conducted is part of the good-will 
of the business. John Douglas, a member of John Douglas & Co., having 
sold to his partners ail his share in the good-will of the firm, was restrained 
by injunction, at the suit of such partners, from using the firm name of John 
Douglas & Co. And the vice-chancellor said that if the old flrm had been 
merely " John Douglas," and a person of that name had sold ail his share in 
the good-will of the firm, and " had secured the tliree managing men in the 
former business, and was going, as hère, to set up the old iirm of John Doug- 
las with thèse three mén, I should hold then,' as I hold now, that he was not at 
liberty to trade under such misrepresentation," [Churton v. Douglas^ Johns. 
Ch. 174; see, also, Rogers v. Nowill, 3 De Gex, M. & G. 614; 6 Hare, 325;) and, 
generally, if a name be valuable, even another person of the same name will 
!iot be ahowed fraudulently to use it. Rodgers v. Nowill, 6 Hare, 325 ; 3 De 
Gex, M. & G. 614; Holloway v. Holloway, 13 Beav. 209; Burgess v, Burgess, 

3 De Gex, M. & G. 896; Tayloi- v. Taylor, 23 Law J. Ch. 255; Dent v. Tur- 
pin, 2 Johns. & H. 139; Churton v. Douglas, Johns. Ch. 174; Sykes v. SyJces, 
3 Bam. & G. 541 ; Fott v. Lee, 13 Ir. Eq. 490; Cro/t v. Day, 7 Beav. 84 ; Fon- 
thorn V. Reynolds, 12 Law T. (N. S.) 75 ; Lee v. Haley, L. K. 5 Ch. App. 154. So 
a person will be restrained from representing hiraself as in business with, or the 
successor of , another. Harper v. Pearson, 3 Law T. (N. S.) 447 ; Edgington v. 
Edgington, 11 Law T. (K. S.) 299. 

Whei'e the name, Irade-mark, or symbols are words publîci Juris, — that is, 
words which the public hâve a right to use, — their use will not be enjoined. 
The folio wing words bave been held publiai Juris: " Pennsylvania Wheat," 
"Kentucky Hemp," " Virginia Tobacco," "Sea-Island Cotton," D.&H. Canal 
Co. V. Clark, 13 Wall. 311 ; "Lackawanna Coal," Colladay v. Baird, 4 Phila. 139 ; 
" Extract of Fight-blooming Cereus," 5 Phila. 464; "Glendon," (the name of a 
to wn,) Glendon Iron Co. v. Uhler, 13 Amer. Law Eeg. 543 ; but see Hirst v. Den- 
ham, L. E. 14 Eq. 542 ; Rudde v. Norman, L. E. 14 Eq. 348. As to the word 
" Eurêka," see Ford v. Foster, 27 Law T. (N. S.) 219. The useof "Bolton's L . L." 
was restrained on account of similarity with " Kinihan's L. L.," Kinihan v. 
Bolton, 15 Ir, Ch. 75. The use of the word "Anatolia," as applied to licorice, 
was restrained in MeAndrews v. Bassett,10 3vlx. (N.S.) 540;"OnondagaAkron 
Cernent or Water Lime " was enjoined because of similarity with " Akron Ce- 
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ment or Atroti Water Lime." Alvord v. NeiomaA, 49 Barb. 588. As to 
"Christy's Minstrels," see Christy v. Murphy, 12 How. Pr. 77. 

In WotJierspoony. Currie, 27 Law T. (N. S.) 393, the défendant was restrained 
from using the word "Glenfteld," the name of a place in Scotland, it having 
acquired a particular meaning by complainant's use o£ it to designate his man- 
ufacture of starch. In Bury v. Bedford, 4 De Gex, J. & S. 352, the use of the 
figure of a lion couchant, surmounted by crossed arrows, with four initial let- 
ters, J. 0. B. S., within the spaces formed by the arrows, was enjoined. 

Several cases présent instances of injunctions granted to enforce contracts 
relating to the good-will of hôtels and public houses. Marsh v. BUlings, 7 
Cush. 322; Howard v. Henriques, 3 Saudf . 725; Stone v. Oarlan, 3 Mo. 360; 
Deig v. Lawi&, 6 K6bt. 535; Wôodward v. Lazar, 21 Cal. 448. 

Where the plaintiff held a public house undèr a lease from the défendant, 
containing a proviso that at the expiration of the term ail such sums of 
money as could be procured for the good-will of a licensed victualer in re- 
spect of said premises should belong to the plaintiff, at the expiration of the 
lease the défendant claimed an increased rent, and a sum by way of preminm. 
The plaintiff ref used thèse terms, and the premises were leased to one B. at 
an increased rent, and a premium of £1,300, for a .14-yeara* lease. Nothing 
under the name of goodrwill was paid by B. It was found by an arbitrator 
that the rent reserved was a sufflcient rehtal for the premises, without any 
bonus, apart from the spécial value which the premises possessed, owing to 
the old and suceessful business which had been carried on there by plaintiff ; 
and also that the good-will of plaintiff would, if belongingto the défendant, 
hâve been worth over £1,300. Held, that the proviso had been broken, and 
that, in determining the value of the good-will, the arbitrator was not to be 
guided absolutely by the fact that £1,300 had been paid by B. as premium, 
and that he was to consider the increased value of the good-will by reason of 
the gênerai improvement of the locality. Llewéllyn v. RUtherford, L. K. 10 
C. P. 456. 

A carrier's "route " on a newspaper Is his property, and may be sold, together 
with the good-will of the customers. It would appear that an adéquate rem- 
edy existed at law for the breach of contract to sell such a "route," but if 
it be shown that a breach of such contract would resuit in losses exceeding 
the market value of the route, or that its profits were not ascertainable by a 
jury, then spécifie performance will be decreed. Senter v. Davis, 38 Cal. 450. 
But see Pallon v. Chroniale Pub. Co. 1 MacArthur, 485. 

Wbere a corporation, with the consent of its principal stockholders, has 
embodied their names in the corporate name, the right to use the name so 
adopted will continue during the existence of the corporation. A rival Com- 
pany, subsequently formed and embracing such stockholders, will hâve no 
right so to use the names of such stockholders as to mislead those dealing with 
them into the belief that the two companies are the same. Holmes B. & H. v. 
H. B. & A. M. Co. 37 Conn. 278. 

It bas been doubted whether the good-will oî profesaional men or flrms 
was a subject of sale or transfer. See Austin, v. Boys, 2 De Gex & J. 626 ; 
Farr v. Pierce, 3 Mod. 74. It has been urged that the business of prof essional 
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men depended upon the confidence of their patrons, and how, it has been 
asked, can this confidence be sold or transferred? Yet it is not unusual for 
physicians and lawyers to sell their practice. Perhaps sales of interests in 
.praetice and business to younger men who are admitted into the law flrm or 
practice, and thus given an opportunity of acquiring the confidence of pa- 
trons, are more fréquent than the sales of the entire practice. But the latter 
is not unusual, and the recommendation of the older practitioner goes far to- 
wards seeuring for the purchaser the continued patronage and good-will of 
the circle of patrons. 

There is nodoubt that an attorney's practice may be sold, and a sale of it is 
not contrary to public policy. JBunn v. Chiy, 4 East, 190. See, also, Dakin 
V. Cope, 2 Russ. 170; Thornbury v. Bevill, 1 Toung & 0. Ch. 554. But the 
recommendation of the retiring atttorney may be withdrawn if the pur- 
chaser abuses it, (Bunn v. Ghiy, supra,) and it appears that such a con- 
tract is not speciflcally enforceable. " The business of an attomey consists in 
his being employed by othera, from the confidence which they repose in his 
skill and integrity. In what way, then, is the court to decree the transfer of 
such a business ?" Sir William Grant, in Bozon v. Farlow, 1 Mer. 459. See. 
also, Baxter v. Connolly, 1 Jacob & W. 680; Candler y. Candler, Jacob, 225; 
Coslake v. TîU, 1 Euss. 376. But an injunction will be issued restraining an 
attorney who has sold the good-will of his business from practicing. Whîtta- 
ker- V. Howe, 3 Beav. 383; Harrison v. Qardner, 2 Mod. 198. So an injunction 
will be granted l'estraining the vendor of the lease of an academy from teach- 
ing school in the neighborhood. 8pier v. Lambdm, 45 Ga. 319. And see, 
Belï V. Looke, 3 Paige, 75. A suit for damages at law will lie if the contract 
of sale be broken either by vendor or vendee. Bunn v. &uy, 4 East, 190. 

As to the vendor going into business af ter selling the good-will, in Shackîe 
V. Baker, 14 Ves. 468, the Lord Chancelier Eldon said that where there is 
an undertaking upon the sale of the good-will of a trade not to carry on the 
same business, and to use the best endeavors to assist the purchaser, the rem- 
edy for a breach by enticing the eustomers of plaintiff was by an action of 
covenant or issue quantum damnificatiis, and refused an injunction. See, 
also, Williams v. Williams, 2 Swan, 253; Smith v. Fremont, 2 Swan, 330. 
The gênerai rule appears to be that the vendor of a business and good-will 
may set up a business similar but not identical with the one he has sold, but 
he must not solicit his old eustomers either to deal with him or to refrain 
from dealing with his vendee, else he will be enjoined. Crutwell v. Lye, 17 
Ves, 335 ; Cook v. Collingridge, Jacob, 607. See, also, Rupp Y.ûver, 3 Brewst. 
133 ; Ghurton v. Douglas, Johns. Ch. 174 ; ffall v. Barrows, 33 Law J. Ch. 204 ; 
Davis V. Hodffson, 25 Beav; 177; Howe v. Searing, 19 How. Pr. 14; Johnson 
v. Heïleley, 34 Beav. 63 ; Zabourohere v. Dawson, L. R. 13 Eq. 322 ; Palmer v. 
ffraham, 1 Pars. Eq. Cas. 476 ; HaU's Appeal^ 60 Pa. St. 458 ; Âugier v. Webber, 
14 Allen, 211; Beal v. Chase, 31 Mich. 490; 14 Amer. Law Eeg. 561; Bv^k- 
ingham v. Wate}-s, 14 Cal. 147; Ginesi v. Cooper, 14 Ch. Div. 596. 

But while it is obviously unfair for a retiring partner who has sold his in- 
terest in the good-will of his flrm to set up business and to attempt to decoy 
the old eustomers from the partner to whom the business has been sold, yet 
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ho rule of justice reqùirea that, in the evônt of thèse customers coming with- 
out solicitatioti to the retired partner's place, he b» restrained from dealing 
with them. Zagrgroit v. ^arrett, 43 Law T; Kep. (U, S.) 641. 

If a frauduleut representation.be made in the sale of the good-will of a busi- 
ness, the contrajct of sale may be rescinded. Cruess v. Fessier^ 39 Cal. 836. 

Evidence to show;that a new store opened by a retired. partner two doors 
from that of fais former eopartners, to whom he had sold out, and with whom 
he had agreed not to go into business again, resembled the old store in ap- 
pearance, is admissible in determining whether there bas beema breach of the 
agreement. DefftZ^sv. Tarnsen, 7 Daly, 854. 

A physician, purchasing the practiœ of another, vho bas deceiyed him bj 
falsely representing such practice as being regular, legitimate, and allopathie, 
and worth $6,000 a year, may sue for damages, and upon trial may show that 
stich practice was irregular and eclectio; that it consiated in part of abortion 
cases; and that the ineome was less than $6,000 per year. Bradhuryv. 
^Ba?•de«., 35 Conn. 57,7. - , 

The measure of damages for a breach of a covenant not to régenter business 
on the sale of the good-will of a trade is not the actual profit made, if title 
to more can be established through the default of the vendor. Soott-y.Mackr 
intosh, Ves. & B. 503. 

In an action to recover the balance of purchase money of a school, where 
the vendor had agreed to sell the good-will ôf the institution, circulars and ad- 
vertisements of a rival school, containing the nameof thevehdor asameùiber 
of the faculty of such rival institution, are not compétent and relevant testi- 
mony to show damage by way of set-ofE, without flrst showing that such cir- 
culars, etc., were issued at the instigation of the vendor. MoOordv. Williams, 
96 Pa. St. 78. ^ 

But the remedy fora breach of a contraot of sale of good-will isnot eonflned 
to an action at law for damages^ There is a remedy in equity. Some early 
décisions base the jurisdiction of equity in good-will and trade-mark cases en- 
tirely upojj^raud and deceit, but iiï the light of later décisions this Is not quite 
true. The jurisdiction of equity rests upon complainant's right, title, or prop- 
erty in the firm name, the trade-mark, or the symbol, and the use of a trade- 
mark or firm naœe will be restrained by injunction, although the person using 
it did se in good faith, without knowledge that it belonged to another, and 
supposing the trade-mark was merely a technical term. Millington v. Foy, 3 
Mylne & C. 838. See, also, Hall v. Barrows, 33 Law J. Ch. 204; Farina v. 8il- 
verlock, 6 De Gex, M. & G. 214; Partridge v. Mench, 2 Barb. Oh. 101 ; Leather 
Cloth Co. Lim. v. Amer. L. C. Co. Lim. 4 De Gex, J. & S. 143; 1 Hem. & M. 
271 ; 11 H. I*KCas. 523 ; Wotherspoon v. Currie, 27 Law T. (N. S.) 393. And it 
appears that an injUnction will not be granted until a title to the good-will 
or trade-mark is made out in an action at law. See, as to this, Motley v. 
Dovmjnan, ^ Mylne &■ C. 1; Bacon y. Jones, 4 Mylne & C, 433. Sir John 
EOLTS; Acts 25, 26, Vict. c. 42; Partridge v. ilfencA, 2 Barb. Gii. 101. 

The complainant who seeks to restrain another's use of a partioular name 
or mark, must come into equity with clean hands, else relief will not be 
granted to him. Thus, in Leather Cloth Co, Lim. v. Amer, L, C. Çp. Lim. 1] 
v.l5,no.4— 21 
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H. Ii,Ca3.528,tb€ ditoissal of complainaût's bill waa afiarmed, on the groun4 
tbat it had bêem guilty «jf misrepresentation in n3iBg upon goods the words 
" Crockett & Co.,.Tannèd.Leattier Cloth, Patented," and " J. E. & G. G. Crock- 
pitt, Manoifactaters," ail of trhich was untrue.i 

But a distinction was pointed ont by Lord Wbstbubt, "Suppose," said 
he, " a partnership to bave beén formed a eentury ago, under a style or fiim 
composèd>of the names of the theù partners, and that the partnership bas 
been contiiraedby the admission of.new partners in an unbroken séries of 
'smccessi\!e pàrtnerships, trading under thôrsarae original style, although. the 
names of the présent partners are wbolly difterent from those in the original 
firm. <I» itian imposHion on the public thatsuch partners should continue to 
use tbe style or firm of the original partnership? This question must be 
ianswered, witbout any;doubt, in the négative. 

' •' But suppose an individu'al or a firm to haVe gained crédit for a particular 
manufacturé, and that the 'g-oods' are! marked or stamped iti such a way as to 
dénote that they are made by such person or firm, andi that the name bas 
gained currwiey and creéit in the market, (there beirig no isecret process or in- 
vention.) *Gould such person or flrm, on oèasing to carry on business, sell and 
assignthé right to use steîh name and martt to another flrm, carrying on the 
same business in a différent place? Suppose a firm of A., B. & Go. to bave 
•beeh clothiers inWiltshire for SOyèarspand'that broadcloth marked "A., B. 
& Oo.'iMakers, Wilta.v'has'obtained a 'great réputation in tbe market, and that 
A.,Bi& Go., on discontinuing businessi sèll and tranaférthe right to useitheir 
name and mark to the firm otC, D. & Co., who are clothiers in Yorksbire. 
Wonld the,Mt*r be proteefced by acouïtof ôquity in their claim to an exclu- 
.sive rîght.to':use the naaie and mark ofiA-t B- & Coi.i?; I am of opinion that 
no such protection ought to be given. Wbere any symbol or label claimed as 
a trâdjhniark is so constrticted or worded as to make or contain a distinct as- 
sertion, whieh te falae, I jthink no propeuty can be claimed for it; or, in other 
words, the rigbt to the exclusive use of; it cannot be maintained." LeatMr 
Cloth Oo. Lim. v. Amm i; C, Oo. Mm. 4 De GeK, J. & 8. 143. 

QhiMgoi Adelbebt Hamilton. 



McClelland, Eeceiver, etc., v. Whitélet. 
{Circuit Court, E. D. Wiscomin. 1883.) 

Stock Companiks— SuBSCEji-rioN— How Made— Liabilitt— When Attachais. 
A persou cannot be held liable as a stockholder of a company until his nanje 
bas been signed by himself or his authorized agent in the stock-book of tbe 
Company, kept for that purpose. Writing pne's name in the private memoran- 
dum-bôok pf a party soliQiting subscriptionç tb tlie stock of the company ia 
net of itsélf àuthûrlty to sucb person to sign a^stibscription for stock, 

Same— Pboxt — EATiFiiATioN oi- trNAUTHbRizED Acts. 

' The défendant agi-eed to subscribe to the stock of a fcompany, providing a 

• certain appointment was secured for him, biit declaring àt the same time ttiat 
he could not then subscribe for the stock. He subsequently authorized the 
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party soliciting for subscripti^n to thé stock to appeat for fiita iy: proiy at ■ tlie 
meeting of the stockhQlders, i». anticipation of his future eutoîription totjie 
stock, which was neyer made. Seld, that guch proxy was net a ratification J)y i 
the défendant of the act of thé one to whom it was given in having sigiiêd de- 
fendant' g name on the stock-bocd^ of the «ompany as a subscriber witiiàut Ms 
knowledge or consent. 

3 Same— Ratification of Acrra of AoBNlf—'W'BAT E88bptiai< TO. 

The ratification of an act of an agent previously unauthprized must; in order 
to bind the principal, be with a full knowledge Of ail the lioateriai lauui. 
Owing» v. Hull, 9 Pet. 607, followed. 

Jenkins, Elliott d Wirikler, for plaintiff. 

i^isA cÉ Dodgfc, for défendant. 

Dyee, J. The plaintiff in this action sues to recover npon ani 
alleged subscriptiou by the défendant of $2,000 to the capital stock 
of a corporation , now dissolved, known as the Chicago Publlshingi 
Company, incôfporated and organized in 1877, under the laws of 
Dlinois. One 0. A. Willard, since deeeased, was the largest stock- 
holder, and the président and business manager of the company. 

In July, 1878, the Eock River Paper Company, a créditer of eaid 
corporation, flled its bill against the publishing company, and ail 
alleged stock subseribers of that company, in the superior court of 
Cook county, Illinois, to wind up the affairs of the company, and to 
compel the payment of ail subscriptîons to stock, for the benefit of 
creditors. The défendant herein was made a party to that bill. As 
he was a résident of Wisconsin, no personal service of proeess could 
be made upon him, but jurisdiction of him -was attempted to be ob- 
tained by publication in a manner said to be authorized by the laws 
of Illinois. In that suit the plaintiff herein was appointed receiver 
of the property and effects of the publishing company, and subsè- 
quently a decree was entered by which it was, among otbér things, 
decreed that ail of the solvant stockholders or subseribers to the cap^ 
ital stock of said corporation, including the défendant herein, pay, 
or cause to be paid, to the plaintiff receiver, the Bevera,l sums of 
money alleged to be due from them respectively on acoount of their 
subscriptions to the stock of the company. Subsequently, the Illi- 
nois' court made a further order authorizing and direeting the re- 
ceiver to proseeute suit against the défendant herein to recover the 
amount of his alleged subscription, and it is understand that the 
various proceedings in the Illinois case were in accordance with the 
statutes of that state authorizing the same. 

The case at bar was submitted to the court without the interven- 
tion of a jury, and upon the argument it was eontehded by the coun- 
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sel for the défendant thai the right or capacity of the receiver to sue 
was limitéd to the jurisdiction of the court that àppointed him, and 
that he cbuld riot corne into fhis jurisdiction and, as receiver, prose- 
cute this suit against the défendant. Further, that the receiver can- 
not maintain this action, because he shows no judgment pf the court 
appointing him, which is conclusive against the défendant. In the 
view which the court takes of the merits of the casé, it is unnecessary 
to pass upon thesê questions. _. 

Since the superior court of Cook county did not get jurisdiction of 
the défendant by personal service of procès s upon him, and as, there- 
fore, its decree was not conclusive as to him, it cannot be deniedj and 
indeed it is admitted, that he may rftake hère the same défense upon 
the merits that he could haye made in the Illinois suit had he ap- 
peared tiierein and contested th« question of liability. 

The rnaterial question for détermination then is, did the défendant, 
upon the facts hère shpwn, incur liability as a stock subscriber of the 
publishing Company? If he did,, then he ought to contribute with 
other ptockholders to the payment of the debts of the corporation. 
The stock subsoription-book is in évidence, and the name of the de- 
fendant appears therein as representing a subscription for 20 shares, 
amounting to $2,000. It is satisfactorily shown, however, and this 
was conceded by.counsel for the plaintif? after the proofs were in, 
that the defendant's signature on, the fjtock-book was not in his hànd- 
writing, and was not. his genuine signature. ïhat it was written in 
imitation of his signature is apparent. 

Enough is disclosed by the évidence toshow that in January, 1878, 
Willard, who,had authority to policit stock subscriptions, came to 
Eacine, where the défendant resided, and reqUested him to become a 
subscriber. The défendant told him he was not in a situation to en- 
gage in a, joint-stock euterprise. This is shown by the testimony of 
the plaintiff, who testiûes to statemçnts made to him by the défend- 
ant concerning the defendant's interview with Willard. Further 
conversation on the subject was had between Willard and the de- 
fendant, but precisely what was said is not directly proven, for the 
reason that Willard is deceased, and therefore, under the statute, the 
défendant was not a compétent witness to testify to conversations be- 
tween the parties. Thé answer allèges that, as the resuit of the ne- 
gotiations, the défendant told Willard that if he could secure tne 
appointment of United States consul at Bradford, England, he would 
be able to take and pay for stock to the amount of $2,000. But, 
notwithstandipg this hiatus in the proofs, enough appears to quite 
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clearly indicate that the défendant was not then prepared to œake a 
subscription, but that in certain contingencies he would be willing to 
do so. Thereùpon Willard presented to the défendant a memorandum- 
book, and the défendant wrote' thérein, "Simeon Whiteley — 2,000 — 
20 ;" the figures evidently meaning $2,000—^20 shares. It is satis- 
factorily shown that this book was Willard's personal memorandumi- 
book and not the stock-book of the company. There waa one other 
signature on the page upon which the défendant thus wrote his name, 
but nothing was written on the pages which preeeded thèse signa- 
tures. The fact is not clearli^ proven, but the whole évidence and 
the circumstances of thé transaction, I think, warrant the infereneë 
that the défendant wrote his signature in the inannier stated, not as 
a présent; subscription, but âs indicative of what he ^oitld be willing 
to subscribe in a certain event; for it is clearly démonstraîted that 
he never subscribed for stock in the subscription-book of the com- 
pany, and he bas testified unqualifiedly that he never authorized 
Willard or any other person to subscribe for him, or to place his 
name on the company's stock-book, and his testimony is not imi. 
pèached. 

After the death of Willard, the book which contaîned the défend- 
ants signature was found by his wife among his personal effects, 
and on the leaves which preeeded the page on which the défendant 
signed his name, there had been written ^list of the stock subscribers 
of the Company, with the amonnt and number of shares subscribed by 
each, in substantially the same order in which the names of subi 
scribers appear'on the genuine stock subscription-book bf the Com- 
pany. At the top of each page were also written in appropriaté 
places the words "names" — '■ — "amount" — — "shares."' On the 
first page of the first lèaf was written, in the handwriting of Willard, 
"Chicago Publishing Company. Capital stock, $150,000;" and on 
the second page of the same leaf was written, also in the handwriting 
of Willard, a form of subscription for stock, which ip in fact a copy 
of the subscription signed by actual subscribers. Thèse leaves were 
removed from the book which contained them by Mrs. Willard after her 
husband's death, for reasons stated in her testimony, and are hère pro- 
duced in évidence; and the witness Harriet Dewey, who was in the 
employmentof the publishing company as aclerkjtestifies that by Wil- 
lard's direction she wrote the list of signatures on the pages which pre- 
eeded the defendant's name after his signature was written therein, 
thuB corroborating the defendant's statement that nothing was written 
on those pages at the time of his interview with Willard. 
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After Willard's death and on the thirteenth day of May, 18T8, Mrs. 
Willard, who was then the business manager and treasurer of the 
publishing company, finding the defendant's name on the stock sub- 
scription-book, and undoubtedly supposing him to be a stock sub- 
scriber, sent him by mail a certificate for 20 shares of stock, but 
he immediately returned it and made no payment on account 
thereof. 

It further appears, as a fact in the case, that on or about the 
eighteenth day of February, 1878, Willard sent to the défendant a 
blank proxy to vote on stock at a stockholders' meeting thereaf ter to 
be held. This proxy the défendant filled up, signed, and returned, 
and thereby in termsconstituted Willard attorney and agent for him, 
and in his nam& and stead, to vote as his proxy at any and ail meet- 
' ings of the stockholders of the publishing company, aocording to the 
uumber of votes he should be entitled to vote if personally présent. 
The défendant testiâes that the letter in whieh the proxy in blank 
was sent to him, did not, according to his recollection, contain any 
notice of a stockholders' meeting ; that he did not then know that his 
name appoared on the eompany's stock-book as a subscriber for 
stock, and that he signed the proxy for the reason that whenever the 
anticipated time arrived when he should take stock in the company, 
he desired Willard to hâve entire control of it. 

It appears from the secretary's records that subsequently a stock- 
holders' meeting was held, and that Willard voted or appeared at such 
meeting, not only for himself, but as the defendant's proxy. There 
is, however, no proof that the défendant at the time, or subsequently, 
had any knowledge of those proceedings. 

There is nothing in the évidence tending to show that the act of 
Willard, in causing the list of stock subscribers and the form of a 
subscription to be placed on the leaves in his memorandum-book, 
which preceded the page on whioh the defendant's signature was 
written, was done with the authority, consent, or even the knowledge 
of the défendant, and to the point in the history of this transaction 
when that event oocurred, the proofs are whoUy inadéquate to show 
that the défendant beoame a subscriber to the stock of the corpo- 
ration. He had not made a subscription on the stock-book of the 
company. He had told Willard he was not in a situation then to 
engage in the enterprise. He had written his name on a blank page 
of Willard's private memorandum-book and placed $2,000 opposite 
his signature. The heading, the list of actual subscribers, and the 
words "amount" and "shares" were written there afterwards without 
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fais authority or knowledge. Hia gave Willati^a tiO àiitliority to place 
his name upon thè stock- su'bsérii^tion'-bodk ofthe-company, and he 
executed the proxy ùnder thé ëirciimijtances Sïateàl •' ■ 

Arguaient is not needed iti sïl^port of the Jiroposition that, to en- 
title thë 'plaintiff to reébvér, it must be éatabliahed by the' évidence 
that thé defendalnt subseribed a contract to tiàkë stock in the piiblisK- 
ing Company, or that hë âuthorizéd soBiè person to sign suoh a con- 
tract for him, or that in tlie absence 6f sùeh' original authority, with 
knowlôdgë that a snbscription had ^een mâdë in his name, he ràti- 
fied the act. The ftrst and second of thése propositions of fàet are 
not only not proved; but are affirmatively dlsprOved. The only ques- 
tion about wHibli the court has'be'en at ail in doubt'is that whioh re- 
lates to- the éffëct upon thë rights of the parties in interest of the 
proxy givën by the défendant Ho Willard, Fëbruary 18, 1878. It is 
true that that proxy enabled Wlllard to represënt the défendant àt a 
stockholders' meeting and to voté as his ptbxyabeordîng to thenum- 
ber of votiés the défendant -would be entitled tô vote if hîmaelf présent. 
But in fact the défendant had nbt yet subscribëd for ainy stock, and 
was, thérefore, not entitlèd'to vote at such meeting byvirtue of any 
actual subseription. The mofet", thetefôre, that cafe be claimed as the 
légal effect of the proxy is that the défendant theréby ratifled the act 
of "Wlllard in placing his hàtïièon the stock âubscription-book of the 
eompany. But it is in proof that the ^roxy was sënt'only in antici- 
pation of a future subseription which was never ma^e, and that the 
défendant had no knowledge that Willard had placed Ms name on 
the company'é stock subscrijjtîôn-book.' On the saî^ëct of ratifica- 
tion "no doctrine is better settled," said the court in Owings v. Hull, 
9 Pet. 607, "both npon principle and authority, than this : that the 
ratification of an act of an agent, previously unauthorized, must, in 
order to bind the principal, ^e -with a^full knowledge of ail the mate- 
rial facts." To the same effëct' are Comhs v. Scott, 12 Allen, 493, and 
Pittshuvgh é SteuhenvilleR. Coi.'-v.QoJSzaïn, 32 Pa. St. 340. In order, 
thérefore, to treat the exécution of the proxy as a ratification of the 
act of Willard in placing the dèfendant's name on t"he company's sub- 
scription-boôk, it'should appear that'the défendant had knowledge of 
Willard's act. And since it is affirmatively shown that he had- no 
suoh knowledge and never autfaorized that act^tebe done, and further 
that he had not previousl^ sulbsci-ibed for stock, and had given no 
one any authority to subscribe for liim, it seems to foUow as a neces- 
sairy conclusion that the.g^ving of the proxy cannot hâve the légal 
efifect claimed by the plaintiff. 
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The case has been argued by plaintiff's counsel upon the theory 
throughout that the défendant agreed to subscribe for stock. This 
is not proven, and the allégation of the answer on the subject does 
not sustain such theory. That allégation is that the défendant told 
Willard that if he secured a certain appointment he wonld be able to 
take and pay for $2,000 of stock, and that as a meniorandum of such 
proposition he wrote his name in Willard's memorandum-book. The 
case is not one of a signature to a contraet of subscription with 
amount, number of shares, and the like left in blank, and the blank 
to be filled by the représentative of the company. It is not the case 
of an actual signing of a eontract of subscription, with an oral under- 
standing niaking it oonditional. It is a case where the pa^-tydid not 
subscribe, did not authorize any one to subscribe for him, did not 
make a légal; ratification of an unauthorized act, and, according to 
the proofs and. the allégations of, ,the answer, did not even agrée un- 
qualifiedly to take stock in the future. In such a case it is plain that 
cieditors of the corporation hâve no greater rights or equities, so far 
as the défendant is conoemed, than the company had. 

r hâve carefully examined the case oi Jewell v. Rock River Paper 
Co. 101 m. 57, and find nothing therein in conflict with the con- 
clusions arrived at in the case at bar. 

In Union Mut. L. Ins. Co. v. Frear Stone Manuf'g Co. 97 111. 537, 
the parties sought to be oharged were actual subscribers for stock, 
and it was held that as such subscribers they could not limit their 
linbility byagreenient between themselves and the company. 

Judgment must be entered in favor of the défendant. 



Dbapeb v. Town of Spbingpobt. 

(Circuit Court, 2f. 'D. Nm York. 1883.) 

1. Nk'w Trial— CiTiZENSHip—PiiEADiNGs — Gbnebal Déniai,. 

Under the old system of pleadings the issue of citizenship could only be pre- 
sented by plea in abatement. 

2. Same. 

Under the New York Code, pleas in abatement are abolished, ^nd the ques- 
tion can now be raised by a spécial déniai in the same answer lu whicb the de- 
fendant pleads to the merits, but not by gênerai déniai. 
S. Samb. 

Unless thë answer contaius such a spécial aenial the plaintifE need give no 
proof of citizenship. 
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4. Same. 

Where the plaîntifl allowed testlmony on a poslptiWWch shoi»ld hare ^een 
Bpecially pleaded without objection or exception, held, that be had by such açt 
waived his right to objeot to the sufiSciency of the pleading. 

Motion for New Trial. ■ 

James R.- Cox, for motion. 

William F. Co^swell, opposed. 

GoxB, J. This action is on coupons eut from bonds all^ed to hâve < 
been executed and issued by the défendant. 

On the first trial the défendant succeeded on thô gronnd that the 
bonds were void for laek of seals, but the suprême court reversed the 
judgment and ordered a new trial, -wbich took iplace at the last No- 
vember circuit. A verdict was then ordered for the défendant 
solelyuponthe ground that the court had no jnrisdibtionvtheplaintiff ' 
not being a citizen of Massachusetts at the time the action was com- 
menced. The circuinstaaces of the trial werfe soînewhat f,noi3lialous; 
The plaintiff, iwhoi was called as a wituess bythe défendant, testified, 
in substance, that he sold his real estate in Massachusetts in 1876," 
and since that time had beeu; tfaere but once or twioe,' aiaid then f<)r 
a few hours only,though he regarded himself as a résident of Barring- 
ton, in that state. He further testified that since 1876 he had kept - 
housé and spent most of his time in the city of New York. The ques- 
tion of citizenship not being entirely free from doubt, it was submitted 
to the jury to find a spécial verdict on that issue. Thé verdict being 
against thé plaintiff, the court disposed of the case as béfore stated. 
On the trial the attention of the court was not called to the pleadings. 
The évidence was admitted, the question of citizenship submitted, and 
a gênerai verdict direeted, without objection or exception by the plain- 
tiff. 

The plaintiff now moves to set aside the verdict, insisting that 
there was a mistrial; that the verdict was inconsequential, inde- 
cisive, and on an immaterial issue not presented by the pleadings. 
The allégations applicable are as foUows : 

In the complaint : 

"David S. Draper, a citizen oif the state of Massachusetts, plaintiff in thia 
action, * * * complains * * * as foUows." 

In the answer: 

" The said défendant dénies each and every allégation în said déclaration, 
except as hereinàftèr admitted, viz.: It admits that 'it, the said défendant, ' 
is a municipal coi-poration." 

The pleadings were unverified. 
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The défendant argues that the above allégation of the complaint, 
assuming it to te ah àiv^tment of citizenship, and not a rnere de- 
scriptio personce.is côntfôvér'ied a,nd;'|iùt in issue by the answer; but 
the plaintiff contends thàt this can only be done by a plea in abate- 
ment. It would seenx that neither position iâ wbolly correct; that 
in order to raise an issue on the question of; citizenship, where the 
defect does not appear on the face of the complaint, it is necessary 
that the ansyeï.efeould! oontain a spécial and spécifie déniai; a gên- 
erai déniai is not sufficient, ; The plaintiff isientitled to bè advised 
in advanee of the i^ûos. wliich tlw défendant desires to try. Under 
the assimilation ;aot of June, 1873^ the pleadings ih actions at law are 
required to conform tp ihosa in thé .stat© courts. It therefore be- 
comes important to lexamiàe the provisions of the New York Code, in 
force at theiime this action waà commenced, January, 1S77. 

Section 143 of the Gode of Procédure .provides that the only plead- 
ing on the part of the- défendant shall be eiihelr a denmrrer or an 
answer. A demurrer (eection 144) may be interposed On varions 
grounds, among wbieh'are the foUowing: That. the court bas no 
jurisdiction of the subject of the action, and that the plaintiff bas no 
légal capacityjo sue, . When aay of the matters enupierated in sec- 
tion 144 do not appear on the face ofthb complaint; the objection 
may be taken by answer. Section 147. It is fartheï provided, by 
sQotion 148, tbatrif no sueh objection lis taken, eitfaerby demurrer or 
answer, the défendant shall beiideemed to baye wkwed the same, 
excepting only the objection to the jurisdixjtion of the ;cOurt, and the 
objection thaï the , complaint does not state facta aufiScient' to iconsti- 
tute a cause of action. Section 149 provides: a 

"Theanswer ôf the défendant ÉdUst contain (1). a gênerai or speciSc dèmal 
of each material allégation of the complaint controverted by the défendant, 
or, pf any I<novyledge or à;iforinatitfn thereof sufficleut ,^.,form a belief;::(2) 
a statement of auj new matter. * :* *" . . .; : . 

Every material allégation of the complaint not controvertèd by tHe 
answer shall, for the purposesof the aotioa, be taken as trne. Sec- 
tion 168. A défense which does not involve the mérita' pf the action 
fihall not be pleaded unless it is verified. '2 Eev. St. p. 352,.part 3, c. 
6, lit. 2, § 7, and Code'df .Giv. Proc.-§ 513. 

The foregoing provisions are substantially retained in, the new 
"Code qfvCivil EroiC9d,^e;" they-seem tp Jiaye. esçftped fromjhe Ee- 
vision çoropaE^tivielyiunijÇBpaiEed. Uader tha fQriqar. system the rule 
was well-nigh universal that pleading to the merits waived ail objec- 
tion to the plaintiff's capacity to sue.. If the: défendant disputed the 
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citizenship oî the plaintiiï he was required to plèad the fact in Waiè. 
ment, and the issue thus foïmed was to be first 'dièposed of bëfore 
the case came on fof trial on tHè merits. 2 Abb. U. S. Pr. 55; De Wolf 
V. Raharid, IVet 498; Jones v. League, 18 How.'TB; Sheppardv. 
Graves, 14 How. 505; Livingston v. Story, 11 Pet. 351; Erwin V. 
Lowry, 7 How. 172; Green y. Custard, 23 How. 485; De Sobry v. 
Nickolson, 8 Wall. 420. But the adoption of' the Code wroùght a 
complète révolution in pleading : the old liiad'tù'arkB weire swept away, 
and a new System inaugurated. Separate pleas in abatement are 
now unknown ; they must be pleaded and tiléd like other défenses. 
Gardner v. Clark, 21 N. Y. 399; Sweet v. TuUle,ï4c N. Y. 468. But 
now, as alwàys, such défenses must be distinctly, separately, and 
affirmatively stated in the answèr. If not so stated the objection 
is waived. Proof of such défenses cannot be given under a gênerai 
déniai. Abe v. Clark, 31 Barb. 238 ; Dillayè v. Parks, Id. 132 ; Seran- 
tom V. F. (è M. Bank, 24 N. Y. 424; Tremper t. ConkUn, 44 Barb. 456 ; 
Rosley v. Black, 28 N. Y. 438; Merritt v. Walsh, 32 N. Y. 685; 
Zahriskie v. Smith, 13 N. Y. 322 ; Brennan r. New 'York, 62 N. Y. 365; 
Cfea/cr V. Mom, 67 Barb. 252. 

See, also, as béaring on this question, the stàtute which provides 
that "in an action by or against a corporation, tHë plaintiff need iiot 
prove, iipon the trial, the existence of the corporation, unless the 
answer ie verifiéd, and contains an affirmative allégation that the 
plaintiff or défendant, as the- case may be, iS not a corporation," 
Code of Civil Proc. § 1776; and also Bank ofOèneéèe v. Patchen 
Bank, 13 N. Y. 309; Phœnix Bank V. ponnèll,{l Hand,) 40 N. Y. 
410; Fidton Ins. Co. v. Baldw'm, 37 N. Y. 648.' 

The rule as heretofore Btatéd would seem, theh, to be reasohably 
clear that in New York proof cannot be giveii on the trial disputing 
plaintiff's citizenship, iinless notice is given by a spécial déniai in the 
answer. To hold otherwise wouM be to eatàblish an unprecedented 
and dangerous System of pleading — a System ôffering no chbck to 
chicanery, where justice noîà^ easily be defeatéd by trickery and 
fraud. 

It is suggested that the fifth section of the àct df March 3, 1875, 
bas changed this rule, and qpenéd thodoor for an indiscrimina te and 
irrelevant attadk upon a plaintiff stiing in the fédéral courts. The 
section referred to providés in substance that if atany time it shall 
appear to thë satisfaction of thé circuit court that èùch suit does 
not reàllyand substantialiy involve a dispute or coïiteridvefsy prdperly 
within its jurisdiction, the court shall procééd no f urther, but shall 
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dismîss the suit. By using this language congress did not intend to 
allow the défendant to admit an allégation of his adversary's pleading, 
and then, on the trial, offer proof tbat his own admission is untrue. 
The proof under this section, like other proof, must "appear" in an 
orderly and proper manner, and must be admissible under the plead- 
ings. 

If the fact requiring a dismissal does actually appear, the court 
should prooeed as indicated by the statute. But the défendant 
cannot ofEer:proof of such fact unless it is admissible on some issue 
duly preseuted, and if lie attempts tp do so, the plaintif can exclude 
it by timely objection. In. other woj-ds, where the issue of citizen- 
ship is not raised by the.answer,..the plaintiff bas it in his power at 
the trial to prevent anything from appearing on the subject pro or 
co». If.,he dpes not avail himself, of this privilège, and allows évi- 
dence proving want of jurisdjçtion to be admittedj the court has no 
alternative toatto act as directed by the statute. 

[Çhe, cases of Williapis.y^ Nottmca, 104 U. S. 209, and Raev. Grand 
Trunk By. Go. 14 Eed. Ebp. 401, are not, so far as disclosed by the 
record, in conflict with thèse views. In both, thej facts which com- 
pelled, the dismissal <y)jwarf ci» as in this case, on the trial. The 
<jue8tion was;not one of pleading.; it did not re|ate to th^ estent and 
nature of, the prpof. admissible under a particular allégation and 
cleni^l, but rather to the effect which should be given to évidence 
alrpady before the court. This inquiry has been flomewhat extended 
becauee ofits gênerai interest and importance, an,d not becauge it is 
necessary to a determina,tipp of this motion. 

The vital question Jjere is not one of pleading or praotice. AU 
thèse considérations, baye, in.-tixe séquence of events, heen , Içft far 
behind.! Whatever the plaintiff'^ r^hts may bave been, he -waived 
and lost thcim by allp\5rkig the f^tal içyidence to be admitted. After 
permitting.the question to be sjjbmitted witbout objection or excep- 
tion, precisely,as though there wej;^;an issue raised, the, plaintif can- 
not cpmplain of the disppsitipn of the case at the circuit. Hiscp.un- 
sel could not hâve foreseen or" prevented the resuit, which is alone 
attributable to the conduçt ofj-jtîîs. plai^al^iff', , ,. ; 

Thèse considérations, jead) é° *^^^ . f ollowing conclusions : . 

jPirsf, Ppder thQoldsystep^^of pleading, the issue ofcitizenship 
epuld, onLy be,preisented.by,plea in abatement. , Second. Ilnder the 
New ïork Code pleas in abatempnt!are,abpli^héd, and, thejquestipn 
can now be raised by a specia,l.,denûal in the sa,me answer in which 
the défendant pleads tp the merits, but not by gênerai déniai. Third. 
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Unless the answer contains such a spécial demal, the plaîntifif need 
give no proof of citizeîiship. . Fourth. The pl&intifP in tins case waived 
the suflficieney of the pleading by going to trial on the issue of «iti- 
zenship without objection or exception. Mftk. In any event, it now 
appeariug afSrmatively that the plaintiff is not entitled to maintain 
his suit in this tribunal, it would be the duty of the ooutt to dismisa 
it. Sixth. The case waô properly disposed of at the circuit; but, 
however this may be, the disposition of it tbere was tantamount to a 
dismissal, so far as the plaintiff's-tights are eoncemed. To formally 
dismiss the case now would bé but an idle ceteiuony. 
The motion for a new trial is dduiâdé 



Knapp andftnother^fqr use, eto.,^w.Wii:jM4ii8POBT |îat,;Bahk»* 

{Oireuit Court, W. D, Ptnnsylvania. Decepiber 19, 1882.) 

National Bask— Usubious Diaçomfyr— FenamT'-Seotjoii 6198, Ret. St.— NBW 

In thisqase tjie jury,in^ndii»g,ft.yeniict for Uie amoimt frbicli. plalatia WM 
entitled to recover, under sectipii 5i;98;of tliciieyised Statuts» of the Iloited 
States, for allegçd paymeftts made to défendant by plaintiS of a upurlous rate 
of discount, not baving mad^, certain, dç^duçtions as instructed bytbe court, 
a new trial wjll beordjeretf, unless plainitiff, within 10 days, rfljnitjirow tbe 
verdict ail over the amount ;i!rhich: tlie jury woiU4 :ha^o f oun4 had th^y l?)- 
lowed the instructions of the court. .r > 

Eule for a New Trial. 

Defet, by Knapp âhd Thompson, lot nàè, ete., àgaîçst theWilïîaiils- 
port National Bà,nk, torecovjeir jtliej penalty^ uhdersecîtîôh ^^^ 
Eevised .^atutesof-jihe, United States, iEor alleged payments to de- 
fendant by plaitotiffsof a usariOns' raté ^f discount. ' ' -''' 

On the trial, before Mi^KjENNÂN and Acheson, JJ,.,it ap'pba't^^^'thïl.t 
the d^feiidapt had discoùnted fp]:, the plaintiâs aççiomii^pàation ànd 
business paper, within two years prior to the commencement of the 
action, at the rate of 8 per cent, per aïiflùm, , th^ tptïfl disçouût 
during that period beujig $2,170.0é..::',The.penalty;,va8 ,p)#inied,[isn 
double that amount. It appëaiM^thsit the bank otiedxtëd the plain- 
tiffs with the net prpcèlë'^s of the accommodation papôr atthe tîine 
of their discount, ,; and fi^arged. tj^ieiqi with the face ainoûnts at tliéir 
; maturity, and a^ai^ crediting them witii th*; net {ttoceeds of th&re» 

•From WeeWy Notesy <Pa<>i See 7 Sup. Ct, Rep. 874. „: 
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newals, until' after th^e jpli^intifips'j fa,ilure, wlien the accommodation 
paper (nonerÇjf which Jiad been..pai4 by the plamtiffs) was taken up 
and paid by plaintijËfB'riodorsery one Otto. It also appeared that 
plaintiffs made cash deposits witb défendant, and drew.ohecks thereon, 
a small balance being,due plaintifis at the date of their failure. 

The défendant pro.ved that p,mong the buaineas paper discounted 
by plaintiffs at defendant's bank fi?ere two notes of Snyder Brothers, 
amounting to some $^,200, and indorsed by pjaintiffs, the proceeds 
of whichwerepa8sed.to the .-crédit ofplaintiffB'. Thèse notes were 
not paid àt maturity, and the amounts due on them at the time of 
the trial was about $830, a patyment having been made the bank by 
plaintiffs' assignée since the commencement of the action. . 

The défendants offered in évidence the following charters of banks 

in Pennsylvania, which charters, it was alleged, authorized the banks 

incorporated thereunder to take and receive a rate of interest or dis- 

covirit equai tô or greàtér than thàt charged by the défendant in this 

case: 

naMe. 

The Southvrark Banking Company of the oiry of 

Philadelphia, ..... 
The FrankUnBank 0* the oity of PhiladcSlphla, " 
The Genhania Bank, located in the dty of Phil- 
adelphia, : 1 ' 
The Onltéd States Bankiag Company; lociated at 

Philadelphia, - . ■ . k' i . 

'Rue Twentyisécond Ward Bank of Qermantown, 

Philadelphia, - - - - 

The Manayunk Bank, located in the city of Phil. 

adelphiâ, . . . - - 

Th^BantcofrAmerloa, located at, Philadelphia, 
TUe People's Bank of the city of Philade)^)hia, . 
The Bùtchers' and Drovers' Bank at'I^iiîladel- 
■"'phià, -■ ■'■■-■ ^ - ■ -J' -■■ ■ - 

The Market Bank, to be located «t Philadelphie, 
ThQ Quaker City Bank, - - 

Ifhe State National Bank, - . . 

Thè Petroleum Bank, at Philadelphia; nbw the 1 

ghackar^axoB. Bank, . - ; - - .r) 

The Komer^et County Ba?ik, . 
The "Wàtsontown Baiik, - - • 

Thé Lycbmihg County Savings Bank, » 

The iTon & CHsas Dollaj! Sivings JBank of Bir- 

mingliam,. ,- , - , - • ■.. , - 

The Harmo'ny Sàvihgs Bank, , . •''] . - 

The'Gei'mania'fiaVings Bank 6f Pittsburèh; -''':' 
fhe Iton Baik of Phœalstvjlto; !- ;- -i 

The City Bank of Scranton, ... 
The State Bank of Delawai*' County, .;■' ' - : 



DateofActof 


Pamphlet L. 


Incorporation. 






June 2, 1871. 


1872, App. 


135» 


Apr. 1,1870. 


1870, 


736 


June 2, 1871. 


1874, App. 


32.5 


June 2, 1871. 


1873, App. 


987 


May 17,1871. 


1871, 


886 


June 14, 1871. 


1871, 


1858 


Apr. ^7, 1870. 


1871, App. 


1532 


Feb.^25,1870,. 


1870, 


237 


Apr. 27,18TO. 


1871, App. 


1537 


Apr. 27, 1870. 


1871, App. 


1534 


May 23, 1871. 


1871, 


1068 


June 2, 1871. 


1872. App. 


1357 


Nov.aO, 1871, 


\ 1872, App. 
î 


1381 
1037 


Mar. 26, 1872. 


1873, 


1040 


Mar. 27, 1872. 


1873, 


1043 


Mah 14,1872. 


1873, 


1016 


2%,, 1,1872. 


1872, 


191 


Apr., 24, 1867. 


1867, 


1310 


'Apr. s; 1870. 


1870, 


104» 


May 4^1871. 


1871, 


533 


Mar. 20, 1871. 


1877, 


432 


May 19, 1871. 


1873, 


966 
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McKénnan, J.,:chargéd the/ jury that the couti-1was 'dividei in) 
opinion as to the effedt;ôf.jtlié oflfer o£ the ohârtersof .cèrtàii lyinkrf. 
in Pennsylvania, and th'at ithegrïwouM now charge' that tjlë plaiiitiffa 
were entitled to recoTer, nptwithstanding the; offer, and that ttosidift 
ference of opinion of the court wonld becBrtifiedto the «upremte court 
of the United States for final décision. ' if;."»';'; 

The plaintiffs are entitled to recover double the whale i amount oi- 
the usurious rate of discount aotually paid by them to the lte.uk. ïhè', 
jury should ascertain the Wliole amount of discouat recéived . by the 
bank, from which they should deduct the discount on the lâstrenewal 
of the accommodation paper which was paid by theirindorSer, Otto ; 
from that balance they should deduct the amount due the haink on 
ihe Snyder notes, and twice that remainder should be the amount of, 
their verdict. , ,. ,i r-^' . ■: ■;,;,,■■■■ . , ^ , :■ :/' 

Verdict for the plaintiffs ior $3,08 5.34> whèjreiïpoUi IJie defei^^^nt 
•obtained thïB.rule. ] - ; u i ; ■ I 
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From the deposition-.of a juroiî, itappeared that the jupy.iin jeesk- 
ing up their verdict, dednçté^ .the; Snydeï notes, after dpublingvtta 
yfhole discount less the discourt AU the last renewals paiô by .Olto, 
ihe indorser, and : that .they pftt ; the amount; of th^e on : th? iSny4j?y 
-notes at $760. . . ',■.': 7;: ]■ -, ji- , . ■ ::. .■....■■.:; .;^.; 1 =: 

C. La Rue Munson, (with him A. Candor, W. H. Armstrong, 'aJo4^, 
H. W. Watson,) îoY.thei xn^e. ..s;l . ; .';• "•:'>{ /; • ,v .\\ 

The verdict was clearly against the weight of the évidence and, the 
charge of the court, > The' Snyder notes were show.nt6bè.yii,2i00,lës9 
the payment of $870 in March, 1880,'and thia evidencewaë noi côn- 
tradicted. The balance dUefon> thèse notes ehouM hatle i beeurdett 
ducted before doubling the disooutit. ' This dedilotion i^abtiaskedfas* 
an offset to a penalty, bat as showing that to' their eiteat ithecdis-. 
«ount on the accomnâodationpapèr had not beenipaid to thé bai^k by 
the plaintiff, they ha^'ing beétl éireditedwith the net prâeeedé/of.îèite 
accommodation paper, andiishaTgéd with the face .of'%ueh\ .notes', sât 
their maturity, carryirig them /forward by renewals until tfaeir ij(fey- 
ment by Otto, T[>laintiffs'' indorser ; the bank having crëdifedi fehiBûi) 
with the net pToceeds of theBayder notes wbidbi8tiUtremain;uàpaidj 
Swearingen-yiBirchy 4 YeatesV 883 J ! Steimeté y.- Gurn^y '1 iDallasv' 234;, 
Wilscm T. Whitaker.', ■ 5; 'Phiîa.' SSB; Hûnt vJ ^BrunetfAÔ . iPhila.tSf 4 ; 
Fkmming-v. MainhTm.Gwé^hè&tjM ! I?08» V.iËaidwyHÏBatesl, 14.') 
Fringle v. Gaw, 6 Serg. & E. 298; Willing v. Brown, là. 457; Hillw 
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City, 2 Phila. 351; Stack y. Patterson, 6 Fhila. 225; Machette v. 
Lessig, 9 Phila. 132; Webbv.Méars, éPhila. 321; Mcintoshv. Church, 
8 Phila. 33; Anâritz v. Wolf, 7 Phila. 106; Whitaker v. City, 2 
Wéekly Notes, 619; Wamaherv. Shoemaker, éWeekly Notes, 73; Em- 
met V. Robinson, 2 Yeates, 51é. 

This court has decided that there are banka of issue in Pennsyl- 
vania, authorïzed to receive a greater rate of discount than 6 per cent. 
First Nat; Bank Mt. Pleasant y: Duncan, 6 Weekly Notes, 158. 

The décisions of the iupreme court of Pennsylvania construing a 
statute of the United States are not binding on the fédéral courts. 

AU banks may issue circnlating notes unless prohibited by their 
charters. The issue of negotiable paper is an inhérent right in every 
corporation unless expresslydenied them. 

None of the charters offered in évidence prohibit the banks thereby 
inc^tporated frotoissuing circulatîng notes. ; 

The gênerai banking act of April 16, 1850, (P. L. 477,) to which 
many of the banks named were eubjeet, permitted the issue of circu- 
lating notes in express terms. 

The plaintïffs can récbver only double the éxcess over the légal rate. 
Hintermister v. First Nat. Bank, 64 N. Y. 212. 

The plaintifiFs can recover, if'at ail, only double ■the ttsnrious in- 
terest actually paid by them, hence the ]ury should deduct the Sny- 
der notes from the amount claimed by the plaintiffs as received by 
the bank. 

H. T. Ames, (with him H. G. Parsons and H. C. McCormick,) 
contra. 

The verdict of the jury on questions of fact ought not to be dis- 
turbed. There was some doubt as to the amount of the Snyder 
notes, and the finding of the jury should be conolusive. The déduc- 
tion of the Snyder notes was virtually an oSset, which is not allowed 
in an action to recover a penalty. Lebanon Nat. Bank v. Karmany, 
11 Weekly Notes, 42; Bletz v. Cdumbia Nat. Bank, 6 Norria, 87; 
First Nat. Bank Clarion v. Gruber,8 Weekly Notes, 119; Columbia 
Nat. Bank v. Bletz, Oct. T. Sup. Ct. at Pbg. 

Thèse cases settle the law of Pennsylvania that there are no banks 
of issue in this state authorïzed to charge interest at a higher rate 
than 6 per cent.; and thèse décisions being constructions of local 
statutes are binding on the fédéral courts in Pennsylvania. 

The plaintiffs are entitled to recover double the whole amount of 
the discount paid — ^not only twice the amount of the excess over the 
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légal rata. Lehanon Nat. Bank v. Karmany, iupra; ColumUa Nat. 
Bank v. Bletz, supra. 

Eo Die. The Court. The Snyder notes should hâve been de- 
ducted before the discount was doubled. That -would not be an off- 
set to a penalty. When the bank credited the plaintiffs with the 
proceeds çf thèse notes, there was no appropriation of their amount 
by either party, and as the plaintiffs made no direct payment to the 
bank of the discount on the accommodation paper, it would nowbe 
équitable to make such déduction ; for to the extent of sueh notes the 
discount bad not been paid by the plaintiffs. 

The déduction should hâve been made of the amount of the notes 
less the sum paid by plaintiffs' assignée thereon. As the penalty 
bears no interest, neither should there be any interést allowéd on the 
Snj'dér notes. 

Eole ab3olute,.iinles8 plaintiffs iwithin 10 days remit îrom the ver-' 
dict ail above -$2,150.34. 

Oral opinion by McKennan, J.; Achesom, J., concurring. 



Sherman v. Lakdon and otbers. 

{Circuit Court, 8. 1>. New York. Januaiy 23, 1883.) 

Shipman, j. The motion of the défendant ion a uew trial in the 
above-^utitled cause is denied.i 



Caret v. Cdnard Steam-Ship Co.* 

(Cio'emt Court, 8, D. New York. January 26, 1883.) • 

Shipmah, j. The motion of the défendant in the above-entitled 
cause for a new trial is denied, and the étage of proceediugg in ra- 
cated. 

*4fflrmed.. See 7 Sup. Ct. Bep. 18601 
V. 15, no. 4— 22 
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DoDD and others v. Martin and another. 
(CHrcuit Oourt, E. D. Arkansas. October Term, 1882.; 

1. ASSIGNMENT FOB BeNEFIT OF CilBDITOES — DeED OF ASSiaiîMBNT — FaILUBE 

TO AïTACH ,SCHBD0I,B. 

The failure to attach the schedule of property described in a deed of assign- 
ment, renders the deed.inoperatïTe and void as to ail property intended to 
be embraced in the schedulSi and not otherwise described than by référence 
to it. 

2. Samb— Stipulations. 

A deed of assignment containîng a stipulation that no créditer shall partici- 
pate in the proceeds of the property assigned unlesa he accepts the same in f ull 
satisfaction of his debt, is valid in Arkansas ; but a deed containing such a 
stipulation, to be valid, must convey ail the debtor's property. 

On the twenty-sixth of December, 1882, the défendant executed and 
delivered to Allison, as assignée, a deed of assignment for the beneât 
of creditors. Two days afterwards the plaintiffs sued ont an attach- 
aient against, Martin, which was levied on a stock of goods ia the pos- 
session of Allison, the assignée, and which had belonged to Martin. 
Martin traversed the plaintiff's afi&davit, upon which the attach. 
ment was sued out, and Allison filed an interplea claiming the goods 
attached as assignée under the deed of 'assignment. Both issues were 
tried before the court. That part of the deed of assignment material 
to the case reads as foUows : 

" I, John A. Martin, do hereby grant, bargain, and sell to T. J. Allison, as- 
signée in tinlgt,vfo* thebeneflt of allmy creditors, the goods, wares,' tti'éttihan- 
dise, and property hereto attached in Schedale A, made a pact ôf tliis oonvey- 
ance, to hâve and to hold to him in trust as aforesaid forever; I conveying 
aiso to the said T. J. Allison, assignée, for the use aforesaid, ail notes, books, 
accounts, and every class and character of évidence of debt to lûe belonging, 
orrelating to my business in aiiy manner whatever, withfuU authority in said 
T. J. Allison, assignée, to collect the same and apply thein to the uses of this 
trust in manner and form as is by Taw prescribed in that behalf. The said 
ï. J. Allison, assignée, shall prpceed to collect and dispose of goods, wares, 
uierchandise, and property,' and choses in action, and apply the same to the 
payment of my créditera, share and share alike: provided, that no creditor 
herein prdvided for shall participate in the assets herein assigned, unless he 
acëepfs the same in full of hïs claîm. ïhis assignment to be closèdiip under' 
the direction of creditors assenting to the same. 

''December 26, 1882. .... 

[Signed] . ■'■"' ' *' ' ' /' J. A-, Martin." 

The deed was aeknowledged and delivei-ed, and the keys of the 
store, house, and possession of the stock of goods delivered to Allison 
as assignée under the deed at its date; but the assignée did not file 
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tbe inventory and give the bond as required by section 385, Gantt's Di- 
gest, and had net done so dowu to the day of trial^ and the schednle 
mentioned in thfe deed as being attaohed thereto and made part 
thereof was not attached, and was not made ont at the time thedeëd 
was eseeuted and delivered, uor until some time af ter the levy of the 
attachment. 

V: M. éG. B. Rose, for plaintiff. 

The deed is Toid for the foUowing reasons: 

1. It exacts releases and by implication reserves the surplus to 
the grantor. Malcolm v. Hodgeà, 8 Md. 418 ; Whidbee v. Stewart, éO 
Md. 414; Ingraham v. Wlieelei"; 6 Conn. 277; Bump, Praud. Conv. 
430; Bnrrill, Assignm. § 207.' ' 

2. No time is specified within which ereditors are to aécept and 
release. Bump, Fraud. Conv. (2d Ed.) 483 ; Burrill, Assignm. § 197; 
Henderson v. Biisgj 8 Ind.'lOO; 2 Kent, Comm. 633. 

3; The Schedule A mentioned in the deed not having been at- 
taohed thereto, the assignment was ineffectuai to convey the prop- 
erty intended to be embrâced in the schedule. Barkman v. Simmons, 
23 Ark. 1;: Moir v,Srowrt( 14 Barb. 39. 

4. Thô assignment took effebt as to the choses in action at the 
time of its delivery. Claytont.Johmon,3QktkA0Q. At the time of 
the levy it was, therefore, a partial asËignment, exacting releases, and 
void. Burrill, Assignm. (4th Ed.) 273; Bump, Praud. Gonv. (2d Ed.) 
492; In re Wilson, 4 Pa. St. 430; Graves v. Ray, 13 La. 454; Hen- 
nesy v. Parafe, ê' Watts & S. 300; Clayion v. Johnson, supra. 

5. The provision that the assignment shall be closed' up under the 
direction of tbe creditors assenting to the same-makes the assignée 
the mère agent of those creditora. The assenting creditors are by 
this clause invested with plenary powers over the estate, and yet 
they are gôverhed by no law, give no bond, take ûo oath, and are 
answerable to'no one for an abuse of thèse powers. Nor Would the 
assignée be responsible for obèyiûg 'tbeir orders to the préjudice of 
the rights of other creditors, because one of the conditions o{ bis 
bond is that he "will exécute thô trust confided to him ♦ * * 
according to the terms of the âssignmetit," one of Which is that he 
shall close itup under the direction of the assenting crèfditors. 

Section 43 of the bankrupt. act (section 51 03, Rev. St.) authorized 
threé^fourths in value of the creditorë who had proved their debts 
to""wind upand Settle" the bankrupt's estate by trustées appointed 
]>j thetQ. Thèse words wérô hëld b be large enough to embrace the 
entire ùôïitrol -and management of the bankrupt's eetàte, and the 
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direction df thè coiomittee of creditors to the trustée in regard to the 
settlement of the estate was held to be conclusive and binding on the 
bankrupt court and ail other creditors. In re Dorhy, é N. B. R. 
211; In re Jay Cook dt Co. 11 N. B. E. 1. And if this deed is 
held valid, the clause in question has the effect to deprive the 
assignée of ail control over the administration of the trust. The 
clause is net only without any statuts authorizing it, but is in déro- 
gation of the statute, whioh points out specifically how the assignée 
ahall discharge his trust. It is not for the debtor to assume that he 
can devise a better mode of administering the trust than that pre- 
scribed, by law. Whenever he bas attempted to do so, the assign- 
ment has been adjudged void. Raleigh v. Griffith, 37 Ark. 1.50; Teah 
V. Botk, M. S. opinion, Nov. Tèrm, 1882; Schooljield v. Johnson, 11 
FED. Rbp. 297. ; ;. * 

6. The statute prohibits the assignée from taking possession of the 
property assigned until be bas filèd the inventory and given. the bond 
required by law. Parties cannot (Jefy the law with impunity, The 
object ôf the statute was to put it out of the power of an irresponsi- 
ble or dishonest assignée selected by the debtor. to defraud the cred- 
itors. Tte ^prohibition is addressed to the debtor as well laq the 
assignée. An aot knowingly done in violation of a,n express com- 
mand of a statute, enaoted td prevent fraud, is itaelf a fraud in law. 
No inquiryis permissible tp :8how the statute was Tiolated through 
ignorance, or for a good purpose. 

7. The case of Clayton v. Johnson does not. décide that the deed in 
that case ;ya8 a valid deed; Objection to the introduction of the 
deed was not made in the couft below; but after; it was introduced 
an instruction was afiked thali the deed be diaregarded because it 
contain^d a clause exacting releases. This was tbe only question of 
law reserved, and, of course, the suprême court could not pass upon 
any othe? point. It isclear that the deed was bad for several rea- 
sons, and that it must bave been sa held if the points had been raised 
in the trial court. 

Joseph W. Martin, for défendant and interpleader. 

1. The deed was inoperative.forftnypufpose till the transaction was 
completed by attaching Schedule A to the deed as oontemplated by 
theparties. . . , 

2. This deed is a literal copy of that iniClayton y.Johma^, 86 Ark. 
406, except this clause,; "The said Johnson shall proceed to sell said 
goods, etc., on the best terms he can in his direction," whioh is 
omitted. That deed was held valid. True, tbe main^question in 
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that case waa Ihe validîtybf the clause exaoting releases; but before 
the court could render the Judgraent they did, they had to find the 
deed was not oonstructively fmudulent for any feason. 

3. T hère i s no such resulting trust or iinplied réservation of the 
surplus to the debtor as will render the deed void. BrcLshier v. West, 
7 Pet. èl6; Skepwith v. Cunningham, 8 Leigh, 271; Gordon v. Can- 
non, 18 Grat. 394; McFarland v. Birdsall, 14 Ind. 129; U 111.503; 
3 TVatts, 198; 8 Watts ^ S. 304; 5 Watts & S. 223; 8 Grat. 457; 
58 Ala. 659; 1 Paige, 305; 17 Ala.,669; 1 Ired. 453; 4 Wash. C. 
C. 232.- ■. :, 

4. The clause providing that the aBsignmejit shall be closed up un- 
der the direction of the creditors assenting to same does.npt render 
the deed Toid. Kellog v. Slawson, 15 Barb. 56. It does not author- 
ize the creditors to exercise any power inconsistent with the rights of 
ail the creditors and the duties of the assignée and the rules of law. 
The creditors ^nd th^ assignée alike would be bound to observe the 
law. Thé coiiris sbôuld 'give instrtimfénts that constrùèmon which 
will render them lawful.; Julian y. Rathbçne, 39 .Barb,. 102; Carde- 
gan v. Kenneth, 2 Cowp. 432; 1 Story, Eq. Jur. § 258. It would be 
a strained construction to say this clause was designed to ^erpetratè 
a fran^; it îias no tendency toi such a resuit. Thé ooiirt will îlot as- 
sume that the creditors might; attempt to exercise their pow^rs^un- 
lawfdlly, but will rathèrîndulge thè presumptionthat they wbuid act 
according to law and for tbè best intereôt bf àïï. ' ' ' 

Caldwell, J. It will be observed that the deed on its face does 
not purport to iconivéy ail' the . asaignor's property. The property cpn- 
veyed is limited by the terms of-thô deed to that mentioned and de- 
ècribed in Sehedtile A, andito themhfoses in action which.a.re asgigned 
by an independent clause in the deed, and sas towhich the deed topk 
effect on its delivery.^ ".'..: -., : ks: , ij-ii- , . .Mïh.;. 

The i ailure to attaoh the schedule renders the deed iûJoperative aad 
void as to ail prqperty intende4< to be embràced in the!same,:and pot 
otherwise descrifefed than bjiia râferencè to it. Barkman v: Simmons, 
23 Ark. 1; Moij* v. Broivn^ 14'Barb. 39; nThiabeingsoiitr^eultS that 
the deéd of assignaient, at tbeitime'of its: exécution; and ^elivery, con- 
veyed oçlya'partof theiàssignor's property. The supxeme cpurt of 
this statefidn Claytùn v. JoMson, 3Ç Ark. 406, hold thaitj ai deed'of 
assignment' containing a stipiilaticai thatno oreditor- shall partioipate 
in the piôceads of th'è property fcssignéd uùless ;he acc.ept^^ei saiûe 
in fdli éatisf action of his debt, is valid. Bbt.a deed containing such 
a stipula-fâoni to be valid, must convey ail the debtor's propjerty;.( This 
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is held in Clayton v. Johnson, supra, and is the doctrine of most of 
thé courts which maintain the validity of such a stipulation. "It is 
held," says Mr.Burrill, "almost without exception, that such a stipu- 
lation iù àu âssignment of part of a debtor's property is fraudulent." 
Burr. Assigiim. (4th Ed.) 273. 

The deed, therefore, stipulating for a release and conveying only a 
part of the debtor's property, is fraudulent and void. It imparted no 
title to thè assignée asagainst an attaching créditer, and justified 
the plaintifs in àttàching the assigner. 

The conclusion arrived at in this point is décisive of the case, and 
renders it ùnnecessary to décide the other questions so ably argued 
by counsel. 



Yalb Look. Manup'o Co. ». Soovill lii.nœif'Q Co. 

{Oircuit Court, D. Comiectieut. February IS, 1883.) 

i' . . . , , 

Patents— Violation op jInjdnction. 

Tbe plaintiH's motion for an attacbment against the défendant for violatiou 
of an injunction restraining thé défendant from the infringerhent of plaintifl's 
patent, and to compel obédience of the master's order to file an account of the 
articles which EMre the'Subject of the motion for an attachment, and which hâve 
been made since the service of the injunction order, denied, on the ground that 
the article complainéd of is not an infringement. 

Frederick H. Bettg and Causten Broivne,tov ■plainiiS. 

' Charles R. IngersoU, for défendant. 

Shipman, J. Thèse are two motions t one for an attachment against 
the défendant on accôunt of the alleged violation of an injunction 
order of this court, which restrained the défendant from the infringe- 
inent of the first and second claims of reissued letters patent, No. 
8,783, dated July 1, 1879, for an improvement in post-office boxes; 
and the other, to compel obédience to an order of the master direct- 
ing the défendant to file an account of the post-office boxes which 
are the subjeet of the^ motion for an attachment, and which hâve 
been made since the service of the injunction order. The opinion of 
the court upon thé final hearing describes the plaintiff's and the de- 
fendant's structures which were in controversy, and construes the re- 
issued patent. 18 Blatéhf, G. G. 248; [S. G. 3 Fed. Ebp. 288.] 

Thè defendant's new boxes are made as before, except that the 
top, bottora, and eides of each box are separated from the corre- 
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Bponaing parts of adjacent ,l)oxe8Hbjr;.tliin strips of ■wood, ftbout an 
eighth of an inch wide, whiçh are not covered ,by jnetal. Each box 
bas thusita own métal i front, and isdisconiieeted from every otlier 
box by an unproteoted strip of .wooà. . The metallio covering of any 
one box does not join the metallic cavering of any other box. As in 
tbe original inf ringing boxes, tbe sides of eàcb box neaï its front are 
protected by a metallic casing or flange. At first sight, this new 
séries seems to be an unsubstantial altération of the infringing 
boxes, and to be justly liable to the charge of being a fruitless at- 
tempt to évade the patent. A more careful examination of the sub- 
ject bas led me to another concluBioii. ' * 

The first and brpadest claim of the reiasue is for the oombination, 
substantially as specified, of a séries of metallic door-frames and 
doors with a séries ôf wooden pigeon-holes, ■«rheréby a séries' of post- 
office boxes with a continuons metallic frontage is formed." Ilhe plap- 
tiff's frames are made with suc]|i -wide flangea that th,e whole •WoQd'en 
front is covered with a metallic front; or, in the language of the spécifica- 
tion, "when ail the frames are in place, a continuons metallic front- 
age, protecting the wood-wprk, is présentée ùpon the ôutside of tlie 
séries of boxes," „ The défen.àânt's first inïringing boxes were a séries 
of ceparate boxes with metaUiç door-frarûes,' the flanges of the'f rainés 
being So widé that a continuons ipaetallio frontôge was formed. "À 
continuons metallic frontage" does not mean a Iront without cracks 
or wilhout joints at the edges of eaeh f rame, and à wùfer bf wod3 
which should be inaerted at, ihe^ |op or sides pf eiach frame to separate' 
each side from the adjoinin^^ frame would be a mëre évasion of the 
patented invention. în thejanguageof , the plaintiff's expert, thé 
metallic frontage is tp be "praotically cpntinuous,— t!hai is, contiriuoùs 
tô effecfc the purpose secured'by tnecontinmty ôî surface '(iescribed 
in the patent;" and by ^continuons rnetàllic 'frontage is /mearit one 
so practically continuons . as, to substantially eifect, thé pùîpbse de- 
sired to be obtàîhpd ty cpniînufty. i , ;j ■ ,u 

The (question; in the case becomeEi one bî fact, anjd I âm ôf opinion 
that the déferidànt'a new bo:^es^ as ' sl|!pTO *jn ihe 'mhiBitéV a^ 
practically continuous,'ârià thai,'wefé'it W^ for thîe^metalfiê (sovenilg 
of the sides, the metallic frontage would not cause security, but the 
■wooden partitions or strips of wood would be an élément of weakness. 
ïhe continuity of the metallic frontage is substantially interrupted 
by the wooden strips which separate the boxes from each other, and 
if the Yale boxes were separated in the manner of the new.Scovill 
boxes and without the metallio sheathing upon the front part of the 
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sides ot the boxes, the value and seourity of the Yale box would be 
seriously impaired. The metallic casing or âauge upon the outside 
of the sides of the Soovill box bas an office, viz., tbat of protection to 
the wood-work against outside attaok, which the metallio ear upon 
the insid* of the Yale box does not hâve. 
The motions are d^riied. 



GouLD ». Spiobb and others. 

{O^reuit Court, B. Bhodè Iila-nd. Augnat 8, 1882.) 

PATBIflîS FOB iMVBNÏiO-SSi^I^^ïrïi— YOID ÏOH VaRIAHÇB. 

îri Equîty. ' , ' \ 

Thomas W.Clarke, îox oompiÉLÎntkni. 

BenJamtJi F. Thvrston, îoi àefeixà&ntB. 

Before Gbat and CoLT, JJl 

Geay, Justice. In the original patent the only invention claimed 
or described, or appearing upon its face to hâve bëen initended to be 
claimed or described, is an arrangement of grate-bars, with projec- 
tions on the under side of each end, in combination with two rotary 
cams, coming in contact with çuch projections. The reissue, so far 
as it relates to the seven new olaims introduced therein, is void, be- 
cause of its variance from the original patent ; and it is unnecessary 
to consider the other grave objections to the validity of the reissue, 
founded on the lapse of time before it was applied for. But the 
validity of the claim made in the originial patent, and distinctly 
repeated in the reissue, is not àffeeted. 

The resuit is that the first demurrer, which goes to the whole bill, 
must be overruled, and the second demurrer, filed in aocordance with 
the thirty-second ruie in.equity, and limited to that part of the biU 
which sets forth the invalid daims, niust be sustained, and the case 
stand for replication and pxoofs npon the ûrst olaim. 
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Cote and otbers v. Moffitt. 
{Oireuit Court, D. MauaehîuetU. Februaiy 2, 1883.) 

Patentb fob Inventions — Validity of Reissui 

A reissue may be good as to «ome of its claims and bad as to Othen. A 
patentée niay, rely on the infringement of tbe valid claim. 

In Equity. 

W. A. Macleod, for défendant. 

T. L, Wakefkld, for complainants. 

LowELL, J. A rehearing is asked for by the défendant, for tbe 
reason that since the interlocutory decree was entered, (Cote v. Moffitt, 
8 Fed. Rep. 152,) and since the accounting vras begun before the 
master, the décisions of the suprême court (Miller v. Bras» Co. 104 
U. S. 350; James v. Campbell, Id. 356) hâve laid down a rule for 
ascertaining the validity of reissnes which was not understood before, 
and one which would rendër the rèissue in tbis case void. The plain- 
tiffs deny that the reissue is void, and objeot that tbis pétition sbould 
bave been filed before they bad incurred so înucb espense before tbe 
master. If I bave a discrétion in the matter, arising out of tbe de- 
lay, I do not exercise it, beoause I tbink the case of Gouldv. Spicer 
[reported antel décides tbe point. It was there held that a reissue 
might be good as to some of its claims, and bad as to otbérs; and tbat 
if a valid claitn in thé original patent réappeared in tbè reissue and 
was inf ringed, the patentée might rely upon that infringeâient and 
prevail, though some other claims were too broad. The single claim ^ 
of Gote's original patent is repeated, in substance, in the reissue, and 
will support the plaintiff 's decree. Pétition denied. 
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Ta» BADGBfe'SïATE. 
{CircuU Oourt, N. D. MiTwiêi Jauuary 6, 1888.) 

1. Collision— Phopeller EntbRikg Ha%bor. 

' Wïïefè^ 8 frèpellér waa eâtering a harbor on a dark night at a high rate of 
speed, she was held liablefor a coîllsion with'a scliooner. leavingsuch harbor, 
notwithstanding the évidence was conflicting as to tho position of the light» 
of the sohooner, or the period at which a torch-Ilght had been flashed oa the 
schooner, and although the propeller ma^ hâve had a proper lookout. 

2. Same— Fault— High Ratb of Bpeed— "Want of ViaiLAKCB. 

In such a case it is f ault in a propellëi', when eûtering a harbor on a dark night, 
nbt to slà«kea herspeèd^ad'take the necessary précautions to avoid a collision. 



Adnjiralty Appeau, V,. ,, , ,j 

, i if. PF. MiUi^r, for respcHjdeat. , 

Drummond,. J, This is ï|,; l|be^ filed ;by tbe o^yner of the schooner 
Helen B^ood to recover dainages caused t)y a collision of the propeller 
Badger State with the BcjjijOpner on the evening of October 9, 1877. 
A tug tppk the schoonjej: Jpjtçjv oi^.t^^t eveniriig to start out on her 
voyage ffc>i^ Chicago to I^uskçgon, Mi/îh|gan, which, after towing her 
eut a short distance froqi the harbor^ let. her go, and the schooner was 
then proceediii(g to makei sail, and whiJ,e doiug so, the hour being about 
9 o'çlock, the propeller was observed some distance off, making for 
, f h^ harbor çî Chicago. , There . is ^pipe différence of opinion araong 
the jfjitnesses as to.the précise i course of tlje two vessels, but it seems 
sufficientitp say that the course of the schooner was about N. by W., 
and that.of the propeller aboift S. J ^,.._,. The wiiid was not far from 
S. W. The collision, ^ookipl^ce ouly.a short . (Jistance from the har- 
bor, probably less than a mile from the pier. The propeller struck 
the schooner a glancing blow on the starboard side. The night was 
not very dark, and a light properly displayed on a vessel could be seen 
at a distance of several miles. 

The rule of law in a case like this is well settled. It was the diity 
of the propeller to avoid the schooner, and not having done so, and 
the collision having taken place, it is incumbent on the propeller to 
establish by compétent évidence that the collision was caused, in 
whole or in part, by some fault on the part of the schooner. 

It is claimed by the défendant that the schooner was in fault in 
three partieulars: that the schooner did not, just before the time 
of the collision, show a starboard or green light, as the law requires; 
that she had no sufficient lookout; and that she was not properly 
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navigated at thetime. Tbfi. principal diffioultygrows out of the first 
défense allegecl. Was the collision caused in conséquence of a green 
liglit not having been displayed by the schooner at a pçoper time 
and in a piroper place? The law of oongress required that there 
should be, "on the starboard side, a green light of sach a character 
as to be visible on a dark night, with a clear atmosphère, at a dis- 
tance of at least two miles, and so constr^cted as to show a uniform 
and unbroken light over an arc of the horizon of 10 points of the 
compass, and «o fixed as to throw the light from right ahead to two 
points abaft tiie beam on the staîboard side." There seems to be 
no doubt but that the lights rôquired bythe statute were placedupon 
the schooner before she was released by the tug. There is the con- 
current testimony of several of the witnesses that the lights were 
properly placed prior to that time. The doubt about the green light 
arise^ from the testimony of pne or two of the witnesses on the part of 
the défense, and from the fact, as alleged by sonie of the defendant's 
witnesses, that the green light was not seen.until immediately before 
the collision by those who were on the lookout on board the propel- 
1er. A witness who was on the tug testifies that just as they started 
out with the tow, and a man was about to put up the lights, he asked 
him not to put up the green light in its place until they got outside, 
because it would glare in his face, and he says that it was then put 
on the top or forward hatch, and was not put up on the vessel be- 
fore he let go of her; and in this he is corroborated by the engineer 
of the tug. Some of the witnesses on the propeller, and who were 
on the lookout, state that if the green light had been in its proper 
place in the rigging it could bave been seen from the propeller for a 
considérable time before the collision, and in season to hâve avoided 
it. Thèse statements of the witnesses on the tug are distinctly con- 
tradicted by several witnesses on the schooner, who state that the 
lights, including the green light, were both in their proper places in 
the rigging, where they were distinctly visible ; and the statement 
made by thèse witnesses on board of the tug that the green light 
was put upon the deck and turned away from the tug, does not seem 
to be very consistent with that made by several of the witnesses on 
the propeller, that they saw the green light ; one of whom, especially, 
asserts that it was in the rigging, because if it had been turned away 
on the deck, as mentioned by the witnesses on board of the tug, it 
could hardly bave been visible in the manner stated by witnesses on 
board of the propeller. If the green light was on the deck, and 
it was put in the rigging after that, it must hâve been by some ;per- 
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son on boarâ of the schoonef; aûd we bave no4e3timony from any 
one on boârd of the schoonçr indicating a change of the position of 
the liglits from the time they were ûrst taken and put in pistée. It 
is distinctly stated by several witnesses that after the sehooner re- 
turned to the harbor in conséquence of thô ifijury, the Hghts, includ- 
ing the green light, were suspended in. the rigging. It is claimed ■ 
on the part of thô défense thàt those on board of the propeller eon- 
stituting the lookout, atiiong whom was the captain, must hâve 
necessarily seèn the greôn light if it had been in its proper place. 
That would seem to be so, provided' they did keep a proper lookout. 
It seems rather singular that the captain should first see a dark ùh- 
ject, the vessel itself,vand not the lights of the vessel or either of 
ihem. There are others on board of the propeller who fitate that 
they did seethe lights, inoluding the green light; but, as hasalready 
been stated, not long before the collision. It may hâve been in con- 
séquence of the fact of making sail, or the course of the two vôssels 
in thus approaching each other, that the light -wàs obscured for a 
time. It seems, however, very elear that there were not on board of 
the propeller sufficient précautions taken to avoid the collision. In 
the first place, the propeller was running too fast; she had not slâck- 
ened her speed in approaching the harbor, which was nine miles an 
hour. Being so near tho harbor after dark, she should hâve slack- 
ened her speed and kept a speoially vigilant lookout for approaching 
vessels. This appears not to hâve been done. In the conflict of 
évidence 'as 'të the condition of the green light a short time before 
the collision, tbe statements madô by the captain on the foUowing 
day are not without a certain sigmôcànoé, It is true, he dénies those 
statements, and a witness or two présent sày they were not heard ; 
but another witness présent, entirely disinterested, says that the state- 
ments were made, namelyj that the lights of the sehooner were seen, 
and no satisfactory explanation was then given why the sehooner was 
not avoided by thé propeller. 

Admitting that this part of the case is not free from difficulty, still 
I am inclined to think the weight ôf the évidence is that the green 
light of the sehooner was in its proper place and could bave been 
seen, and the sehooner avoided by the propeller, if proper care had 
been taken. In any event, I think it cannot be asserted, with any 
degree of confidence, that the absence of a green light in its proper 
place contributed to the collision. 

It is claimed, on the part of the défense, that there was no suffi- 
cient lookout on board of the sehooner. It may be admitted that 
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there was not any one stationed as a regular lookout at a proper 
place prior to the collision; but, if there had been, what différence 
■would it hâve made ? The object of a lookout was to ascertain and 
guard against approaching vessels. There were many men on board 
of the schooner who saw the light of the propeller a long way offi 
The object of the lookout, therefore, -was fully accomplishèd, The 
light of the propeller was seen, and it was known that it was a pro- 
peller approaching. The duty of the schooner, under such circum- 
stances, was to keep on her course withoùt changé; and I think the 
évidence establisljes, beyond ail doubt, th;at she did keep on her 
course, and that if there were any change of the schooner, it was 
when the collision was so imminent that -the change did not contrib- 
ute in any degree to the collision. Some of the witnesses on the part 
of the propeller state while some of the sails were fùll just at the 
point of collision, others were shaking in the wind, which, it is 
is claimed, would not hâve been the case provided she had kept dn 
her course, as she had the wind freô. How far this may hâve been 
effected, if true, by any change of course at the moment, or by the 
fact that the schooner had not made full sail on her, I do not think 
it is necessary to inquire. 

There is nothing in the other point^ that the schooner was not J)r6p- 
erly nayigated. As already said, it.was her duty to keep her course, 
and the évidence shows that she did; or, if there were any change, it 
was one that did not cause the collision. Witnesses on board of the 
schooner state that after the propeller had been observed for some 
time, and the indications were that proper measures wéreTiot being 
taken to avoid the schooner, a torch was lit and shown from thé ves- 
sel, in order thçit additional évidence might be given to the approach- 
ing propeller of the danger of, collision. Those on board of the 
schooner déclare that this torch was shown in ample time to enable 
the propeller to avoid the schooner; while those on board of the pro- 
peller state that it was shown when the collision was unavoidable. 
I do not place any great stress upon the exhibition of the torch under 
the circumstances, beeause of the conflict of évidence in relation to 
the time when it was shown. In looking at the whole case, it seema 
to me that the necessary vigilance required of the propeller at the 
time and under the circumstances was not shown, and that the col- 
lision may be fairly said to hâve been the conséquence of this want 
of vigilance on her part. 

There seems to be no question about the dp,mages, and the decree 
of the district court is afûrmed. 
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TstB Stainoliffe, etc. 

' {Uireua Court, 8. D. New York. February 27, 1883.) 
NEOLiGBirr Dei/Ivbrt OF OAEGO-t-DBi'ryEHr sr Spécial Request— Buedbn oî" 

l'BOOF OF KEQ0EST. 

The libelant flled a libel against the défendant to recover damages for the 
non-pprformance of a contract for the delivery of merchandise in good order. 
The défense admits the improper delivery, but aeeks to justify on the ground 
that the delivery was made at the request of the libelant, who was anzious 
for an immédiate delivery, and assenfed to assume the risk. Hdd, that the bur- 
den of prool' is with the défendants to establish satisfactorily such ezculpatory 
theory. 

Benedict, Taft é Benedict, for appellants. 

Butler, Stillman é Hubbard, for appellees. 

Wallacb, J. The libel in this cause was filed to recover damages 
for the non-performance of a contract for the delivery, in good order, 
of 1,000 barrels of Portland cernent, shipped on the steam-ship Stain- 
cliflfe, for New York. 

The district court dismissed the libel. The foUowing facts are found : 

On or about September 10, 1877, J. B. White & Bros, shipped in good order 
and condition, on board the steamer Staincliffe, then lying at Londoii and 
bound for Kew York, 1,000 barrels of cément, to be carried to New Tork and 
there deliverèd to the libelant, in like good order, for certain freight to be paid. 
The steam-ship arrived in New Tork Ôctober 2d, and October 3d the libelant 
paid tbe freight. October 3d the steam-ship commenced discharging her 
cargo, and put off 52 barrels of the cernent, which was accepted by the libel- 
ant. On the fourth day of October slight showers fell in the forenoon, and 
the indications for more rain were threatening. On that day the steam-ship 
discharged upon the dock 621 barrels, and deliverèd to the lighter Comet 327 
barrels, making her entire cargo of cément. The libelant, on the third and 
fourth days of October, had given orders to lightermen, including the Cornet 
and others, for 933 barrels. October 4th the steam-ship was taking in outward- 
bound cargo, as well as discharging cargo, and the dock was so crowded that 
access to the cément was not practicable. Late in the aftemoon it ralned 
hard, and the cernent, though requiring protection from the rain, was not pro- 
tected; 16 barrels, however, of that discharged upon the dock was taken 
away by a truckman, to whom the libelant had given an order. The remain- 
ing 605 barrels of that put off upon the dock remained unprotected during 
the night of the fourth, and was taken away in a more or less wet and dam- 
aged condition, by the libelant's directions, on the flfth and sixth of October, 
The fourth day of October was an unsuitable day to put off the cernent, owing 
to the state of the weather, unless it was protected from danger. The injury 
to the cément was caused by its being wet on the aftemoon and evening of 
October 4th. The libelant did not consent to accept the delivery of the cé- 
ment put off upon the dock on the fourth day of October. 
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The 'conclusion is reached that the libélant BÎiouid tecoveE.ifor 
tbe foilo'wing leasons: It is not disputed that a ,eon,sideral?la.,part 
of the cernent ■wMch the steam-ship was bouad todelÎTOr ;in good 
ordèr was injuiïed in conséquence ofibeing discharged in unsuitaWe 
wea^ber- without anyprotection from the .éléments ; nor itf it disputed 
that BUch a diseharge is not^argood delivety of thelmerohandise. The 
claittiants, however, seek to jnstifyimpcm the tb'eory th^t, although 
the cément was' put ofifin unsuîtàblé -vfeather, this was done at tke 
requesl of the libelantj whtiiwas anxiouB for' a» immiédiate deliyety 
and assented to assume the riék. The burdéa of proqf is^ith the 
olaîmants tb establish Ba,tisfaetorily this. exculpatôry theory. > They 
bave jitbduCed twô witnesséè to suetain it, — ^Nunns, the steamer's dis- 
chargingseiefk, and Johnsoa, her eboper,— who testifiedi^ijn substance, 
that«BtIyin the afternoonof Gctoberiàthitfaelibelantjrequested that 
ail the cernent then' on boàrdithe steamer should: be put off,;as h» 
êxpeoted a lightôt thére thàt af ternoon. to take it away.' o Niînna fur- 
ther tèBtifieB'<fhat he objeioted to discharging the eëmént'on accoupt 
of the weather, and told the libelaiit he would not dd- ifc unless the 
^IMtér -WMld tàké the responsibility bf watching ànd protecting it; 
thti;t*tfeè lilJélaôt"a&Bented td'thUi,.«bâ!thereupbn he^ direeted the forfe- 
man of the stevedorea to go on and diseharge the ceiftent. The libel- 
ant dénies that any such conversation took place. If it should be 
coneeded that libelant expected ail the cernent to be taken away for 
which be had given delivery orders, there would still hâve remained 
67 barrels for which he had made no provision, and which he would 
hâve been obliged to truck away and store. But it does not appear 
that he had any reason to expect that 106 more barrels, for which he 
had only that day given delivery orders, would be wanted that day ; 
and, indeed, it is doubtful whether he expected any to be taken away 
that day other than 500 barrels which the lighter Cornet was to take. 
It is, therefore, improbable that he should bave made such a state- 
ment as is imputed to him by Nunns and Johnson. It is also im- 
probable that he should bave gone away and remained away the rest 
of the day, and taken no interest in protecting bis merchandise, if he 
expected it to be put off. 

The proofs also indicate quite cogently that at the time when this 
alleged interview must hâve taken place, there had already been put 
off upon the dock the greater part of the 605 barrels that were in- 
jured. The lighter Cornet was expected to take away 500 barrels. 
Some time after the libelant left the dock, the slip was cleared, and 
the Cornet drew along-side the steamer, and for the convenience of 
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both vessels the latter diseharged the cernent directly from her hold 
to the lighter. When 327 barrels were thus diseharged, the captain 
of the lighter refused to receire any more, because the rain was so 
heavy as tô endanger the cernent. The foreman of the stevedores 
tried to induce the lighter to take herfull cargo; and when the latter 
refused, diseharged some 50 barrels, ail that then remained in the 
holdj upon the dock. During ail this time the steamer was taking 
in cargo, the dock was crowded with diseharged cargo, and access to 
it was difficult if not impracticable. The conclusion cannot be re- 
sisted' that those in charge of the steamer were so solicitons to dis- 
charge her cargo that they neglected to protect the libelant's cernent. 
The libelant was justified in assnming that the Cornet would be af- 
f orded f acUities for taking away the cernent already npon the dock 
when he was there, and that the steamer would do her duty and pro- 
tect it if the weather should requirè that to be done. 

In view of the circumstances, the probabilities, and the testimony 
of the libelant, the olaimants hâve not satisfactorily maintained the 
issue of which they hâve the aflSrmative. 

A decree is ordered for the libelant, with costs of this appeal and 
in the court below. Ihere will be a référence to a master to ascer< 
tain the damages. 
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B1S8IT V. Kentuoky Eivbb Navigation Co. and others.* 
(Circuit Cov/rt, D. Zentucky. June, 1882.) 

1. C'OKPOIIATIONS— CrBDITOB'8 BiLI, TO SUBJBCT UNPAID SUBSÇRIPTIOirS. 

A creditor wbo bas obtained a judgment against a corporation, and is unable 
to realize thereon upon exécution, may flle a bill in equity against atockbolders 
to subject tbe unpaid balance due on tbeir subscriptions to the stock of the cor- 
poration ; but wbere the complainant is also a stockholder, he must contribute 
'pari passu with the défendant stockholders towards the liquidation of bis de- 
mand against the corporation. 

2. SuBSCHiPTioN TO Stock op Kentuckt Rivbe Navisation Company bt Cbk- 

TAiN Kenthckt OouNTiœs— Validity — Ratification — Bstoppel — Stath 

DECIfflONS. 

In a suit brought in the circuit court by a creditor of the Kentucky River 
Navigation Company, to subject subscriptions made to its stock by Bstill- 
Owsley, and Jessamine counties, Kentucky, under the act of March 1, ISdl, 
passed by the Kentucky législature, incorporating said company, wliich author- 
ized the county courts of tbe several counties bordering upon or interested in 
the navigation of said river to subscribe on behalf of tbeir respective counties 
to the capital stock of said company, and levy and collect a tas to pay the 
same, held, that the décision of the court of appeals of Kentucky in the cases of 
Mercer and Garrard Counties v. Ky. Biv. Nav. Co. 8 Bush, 300, was an afflrmanco 
of the constitutionality of said act, and that said décision and the construction 
of said act by said court, (being the highest court of said state,) -wherein it was 
held that subscriptions could only be made under the act through orders of 
the county courts, made and entered of record by the courts when sitting in 
tbeir organized capacity, whlch, in themselves, amounted to completed con- 
tracts of subscriptions, and that subscriptions made by commissiohers, ap- 
pointed by said county courts for the purpose, under an order, — in one case de- 
claring "that $25,000 be directed to besubsoribed," and in the other "that 
$100,000 shall be subscribed," — were not valid, are binding on the circuit court ; 
and held, further, that the subscriptions of Éstill and Owsley counties corne 
within said rule, and are therefore invalid ; but as to Jessamine county, held, that 
wheiher tbe origiaal subscriptions were binding or not, the subséquent con- 
duct of tbe parties was sucb a ratification of and acquiesceûce in the sub- 
scriptions as to estop said county to deny the validity thereof. 

3. U0UPORAT10N8 — Stockholdeu's Liability — Collusivb and Fraudulent 

JnOGMBNT against CORPORATION NOT CONCI1U8IVB AS TO StoCKHOLDBRS. 

In a suit by a judgment creditor of a corporation (wbo was also a stock- 
lioldcr) to subject unpaid subscriptions made by other stockholders, it appeared 
that, for some time prior to the rendition of complainant's judgment, the de- 
fendants and the other stockholders of the corporation, except the complainant, 
had denied the validity of tbeir subscriptions, and ref used to participate in the 
management of the corporation, and thereafter the complainant, by virtue of 
tbe stock he held, had assumed the exclusive management and control of the 
corporation and its affairs, and elected its board of directors ; that the action 
he brought against the corporation, in which bis judgment was rendered, wa* 

""Eenorted by J. C. Harper, Esq , of tho Cinclanatl bar. 

t.l5,Q0.5— 23 
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defended by one of the directors he had elected ; that it was brought to trial 
three montha and six days af ter its commencement, was tried upon a false copy 
of the Cbri*raet sued on, ià the absence' of material and important witnesses 
for the défense, and resulted in a judgment largely in esceas of the amount 
due. Eéld, that said judgment was colluaive and fraudulent, and not con- 
clusive against défendant stockholders of the amount due complainant. 

In Equity, 

William lAnisay .^uà Richards é Baskîn, for complainant. 

Isaac Caldwell and Wharton & Ba>y, for défendants. 

Baxter, J. The act of March 1, 1865, entitled "An act to incor- 
porate theïentucky Eiver Navigation Company," under which the 
défendant corporation organized, authorized the county courts of the 
several counties bordering upon or interested in the navigation of said 
river to subgcribe for and in behalf of their respective counties to the 
capital stock of said company, anii l#vy and coUeet a tax to pay the 
same. Gounty subscriptions,were..accordingly made to the amount 
of $775,000. Thèse '■weresupplemented by a subscription of $150,000 
;by,the citypfLonisville, $100,000 by Bisait & McMahon, and $2,- 
300 by 23 other individuals. Thus fortified with subscribtions ag- 
gregating $l,027,300,-^which the company then believed to hâve 
been duly made pursiiant to the l^w, — the company entered into a 
contraet with Bissit & McMahon, of which firm complainant wa3 a 
member, whereby said firm undertook and agreed to do ail the work 
contemplatéd by the company'g charter, and specified in said contraet, 
for tlie gross sum of $1,000,000, to be paid in monthly installments 
upon the estimâtes^ of the company's supervising engineer, less 10 per 
cent, to be'retained aS a guaranty for the completion of the work. 
By an agreement between themselves, to which the company was in 
no way a party, McMahon soon thereafter sold hisinterest in the con- 
traet to complainant, who began wbrk thereunder in June, 1869, and 
continued the same until December, 1870. But in the mean time a dispu- 
tation arose in regard to the validity of said county subscriptions. 
Suits followed, resulting in a décision by the court of appeals in the 
cases of Merçer and Garrard Counties v. Kentticky River Nav. Co. S 
Bush, 300, holding that the subscriptions claimed to hâve been made 
by said counties had not been made in conformity with the require- 
ments of the statute confôrring the authority, and that the same were 
invalid and not binding upon them. Thereupon the city of Louis- 
ville, and ail the counties in whose hehalf subscriptions had been 
made, denied the validity of the same, and refused from that time 
torward to further participate as shareholders in the control of the 
corporate business. But complainant, in virtue of his ownership of 
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the $100,000 of stock subscribed by Bissit &MeMahon, as aforesaid, 
assumed exclusive control' of tbe corporation, and, through a board 
of directors, -which he froin time to time seleeted, kept'up its organi- 
zation until after the reôovery by him of the jïidgment at law, to be 
hereafter more particularly referred to. Duririg the tibié the com- 
plainant was thus in exclusive possession and control of the eompàny's 
business he began a suit at law inthis court, in which he demanded 
from said corporation $104,850.90, with interest thereon for Work and 
labor alleged to bave been done and material furnished under and 
pursuant to his contract, and $100,000 for profits claimed to haVe 
beenlost by reason of the suspension and discontinuance of the work. 
In this suit he recovered a judgment for $132,500 and costs; and 
f ailing to realize thereon, after the due and regular issuanceOf an exé- 
cution for that purpose, he filed his bill in this case, in which he 
charges that the défendants Estill, Owsley, and Jessamine countiea 
were indebted to the Kentucky Eiver Navigation Compahy for sup- 
scriptions respectively made by them to the capital stock thereof ; 
the first, in the sum of $25,000; thè second, in the sum of $50,000; 
and the last in the sum of $100,000. And upon thèse allégations 
complainant prays for a decree to compel said counties to pay their 
several subsoriptions to the company, to the intent that the proceeda 
when realized may be applied in liquidation of his judgment. 

It is clear if the corporation is indebted to the complainant, and that 
the défendant counties are indebted, as alleged, to the corporation, 
the complainant is entitled to the relief prayed for. But the défend- 
ants insist (1) that the législature possessed no constitutional power 
to authorize such subsoriptions; (2) if it had such power their al- 
leged subscriptions were not madè pursuant to the law; and (3) if 
the same were made in conformity with the statute, the Kentucky 
Eiver Navigation Company was not, at the time complainant recov-:; 
ered his judgment, or afterwards, indebted to the complainant any- 
thing, and that said judgment was collusively and fraudulently ob- 
tained, and that it is not conclusive of their rights. 

The questions thus presented by the first and second défenses bave 
been considered and passed on by the court of appeals in the casea 
of Mercer and Garrard Counties, supra. The first impression of the 
court was adverse to the constitutionality of the act under which the 
subscriptions were made, and an opinion to that effect was préparée 
and announced. But upon a rehearing, the court, three of the four 
judges oonstituting the court concurring therein, abandoned the posi- 
tion on which they rested their first décision, and placed their second 
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décision on the ground that the subscriptions, the validity of which 
were involved in those cases, had not beenniade bythe eounty courts 
in aocordance with the req[uirements of the act authorizing the same, 
and were, therefore, not binding upon said counties. In this con- 
nection the court said that Bubsoriptions could only be made under 
the àct through orders of the oounty courts, made and eatered of 
record by the courts when sitting in their organized capacity, which, 
in themselves, amounted to oompleted contracts of subscriptions j and 
that subscriptions made by commissioners in the one case under au- 
thority of an order of court declaring "that $23,000 be directed to 
be subscribed," and in the other, "that $100,000 shall be subscribed," 
were not valid and. obligatory on the counties in whose behalf the 
same were made. The reasoning of the court throughout is a clear 
and distinct récognition of the constitutionality of the law. The 
déclaration that valid subscriptions could only be made through and 
by means of orders made and entered of record by the county courts, 
etc., is, in view of the history of those cases, équivalent to a positive 
déclaration that such subscriptions might hâve been made in that 
way, and the same necessarily implies that the statute by which such 
subscriptions were authorized was and is a constitutional statute. 

Such, at least, is the natural and reasonable interprétation of the 
language employed, and this construction of the state constitution by 
the highest court of the state is conclusive on this court. 

The constitutional question out of the way, we are brought to the 
considération of the second défense, to-wit : Do the records of the 
county courts of the défendant counties évidence completed con- 
tracts of subsoription, within thepurview of the act authorizing the 
same, as copstrued by the court of appeals ? Herein lies the vital 
point of this controversy. If the orders made by thèse courts consti- 
tute valid subscriptions, within the meaning of that act as construed 
by the court of appeals, the complainant is entitled to relief; other- 
wise, his bill will hâve to be dismissed. 

We hâve not the time to enter upon an elaborate discussion of the 
détails. It must suffice to say that, in the judgment of this court, 
the records of Estill and Owsley county courts are in nowise mate- 
rially différent from the records of Mercer and Garrard county courts, 
which were held to be insufi&cient to bind said counties; and as noth- 
ing has since transpired to cure the defects therein, the eomplain- 
ant's bill will, as to thèse two counties, be dismissed, with costs. 

But the case as to Jessamine county cannot be so summarily dis- 
posed of. The county court of this county, at its September term, 
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1865, "ordered that the sum of $35,000 be subscribed" to tbe cap- 
ital stock of the défendant company, and appointed.John S. Bran- 
naugh a commissioner to make the subscription on the books of the 
company; and at its November term, 1867, it was further "ordered 
that John S. Brannaugh be and is hereby authorized and direoted to 
subscribe the further sum of $65,000 to the stock" of said company,- 
subjeet to certain conditions therein statett The subscriptions thua 
authorized and direoted were accordingly made by the commissioner 
named on the books of the company, and the same were accepted, 
with the conditions annexed, and notice thereof communicated to the 
court. 

New it may be conceded that thèse orders do not, when measnred 
by the reasoning of the court of appeals in the cases to whioh référ- 
ence hasbeen had, constitute completed and valid subscriptions on 
the part of the county. But it is mânifest that the county court and 
the défendant company understood the légal effect thereof differently. 
It appears that after the subscriptions had been made by the com- 
missioner, Brannaugh, in behalf of the county, and accepted by the 
company and notice thereof given to the court, the latter proceeded 
to make and enter of record several orders clearly and distinctly rec- 
ognizing the validity of said subscriptions. Thèse were foUowed by 
an agreement between the court and the company to pay in five in- 
stead of four annual installments, and an order was duly made and 
entered of record levying an ad valorem tax of 50 cents on each $100 
worth of the taxable property of the aounty for the payment of the 
first installment; and more than $18,000 of the tax thus levied was 
coUected, and, by the express order of the court made and entered of 
record in November, 1869, paid by the county treasurer to the de- 
fendant company in part discharge of the county's subscription. For 
a time the county claimed and exercised the rights incident to the 
ownership of stock and participated in the management of the corpo- 
rate business. Such was the practioal construction of the efifect of 
the action had in the promises by the parties thereto. The county 
courts of the several counties authorized to subscribe to the enter- 
prise in question were invested by the act with power to act for their 
respective counties, aud to détermine whether subscriptions should 
or should not be made. The power to make a subscription neces- 
sarily carries with it the power to complète an incompleted oontract 
to Bubsoribe ; and if the original orders under which Brannaugh acted 
are not, within themaelves, completed subscriptions, the subséquent 
construction thereof by the county court, acquiesced in by the défend- 
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ani; Company, is such a récognition, ratification, and partial execu. 
tion thereof as, in the judgment of this court, ought to estop botli 
parties thereto from denying the validity and obligatory force of said 
subscriptions. It foUows that the défendant Jeasamine county is a 
stockholder in the défendant eompany, and, as such, amenable to ail 
the liabilities incident to that relation. 

What, then.is the estent of its liabilityîn this caae? The answer 
to this question involves two inquiries : First, we must ascertain, if 
we can, how much is due from the défendant corporation to the com- 
plainant; and, secondly, the proportion thereof justly chargeable to 
Jessamine county. 

The complainant insists that, having obtained a judgment at law 
against the défendant corporation for 1132,500, and costs, the same 
is conclusive, as against the stookbolders, of the amount due him, 
and that Jessamine county ought to be made to contribute to the 
extent of its unpaid subscriptions towards the liquidation of the com- 
plainant's demand. But we do not, upon the facts of this case, con- 
cur in this view of the complainant's rights. The county took 
part, as a stockholder, in the management of the corporate busi^ 
ness until the décision in the Mercer and Garrard County Cases was 
made. But upon the promulgation of that' décision Jessamine 
county, in common with ail the other counties which had taken 
steps to subsoribe stock in said corporation, disclaimed its subscrip- 
tions, and thereafter refused to participate further in perpetuating 
its organization or supervising its business. The complainant, who 
owned $100,000 of stock, subscribed by Bissit & McMahon, assumed 
the sole and exclusive control of said corporation, and from that 
time forward managed and coutroUed its business through a board 
of directors elected by himself, Having thus assumed the re- 
sponsibility, he v?aa bound to due diligence in the exécution of it. 
But we think he failed to diseharge the duty thus voluntarily under- 
taken, The suit in which he recovered bis judgment was prose- 
cuted by complainant through counsel employed for the purpose, 
and defended by one of the directors chosen by him. In short, 
it was prosecuted on the one side by an attorney selected by 
him, and defended by a board of directors which he had chosen 
and placed in position, brought to trial just three months and six 
daysafter its institution, tried upon a false copyof thecontract, sued 
on in the absence of material and important witnesses for the défense, 
and resulted in a judgment largely in excess of the amount due. "We 
are satisfied that the complainant's judgment, to put it mildly, was 
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unfairly obtained, and for an amôunt greatly in excess of the sum 
due. "When this was accomplished this suit was begun, in 'Jrhich 
Jessamine county was, for the first time, brought before the court and 
afforded an opportunity to: be heard. It is bound, as a stoekholder, 
to contributé forthe payment of complainant's demand, and ought, 
vie think, notwith Standing complainant's judgment, to be heard in 
regard to the amount due from the défendant corporation to the 
complainant. An account will be necessary to ascértain what this 
is. The matter will therefore be referred to James S. Pirtle, Esq., 
■who is required, as a spécial master of this court, to eonsider the 
évidence on file, and such other testimony as theparties hereto, or 
either of them, shall adduoe touching the controversy, and to report — 
First, the amount, if anything, due from the Kentucky River Naviga- 
tion Company to complainant for the work and labor done and ma- 
terial furnished under and pursuant to the contract sued on at law, 
to which référence is made in the pleadings with interest from the 
time the same ought, by the terms of aaid contract, to hâve been paid. 
But as the complainant is himself a stoekholder, he must contrib- 
uté pari passu with Jessamine county to the payment of the balance 
that shall be thus found due him. The master will therefore ascér- 
tain and report, seconily, the amount of stock subscribed by the com- 
plainant and said county, respeetively ; the amount paid thereon and 
the dates of such payment, oalculating interest and adjusting the ac- 
counts 80 as to require eaoh party to pay towards the complainant's 
demand in proportion to the amount of stock severally subscribed by 
them. AU other questions are reserved until the coming in of the 
master's report. 



The master to whom the matter was referred, found, on the basis of the 
foregoing opinion, due to complainant, including principal and interest, the 
suni of $25,274.68, of which one-half, $12,637.34, was charged to Jessamine 
county and the other moiety to complainant. 

As to the first point in the foregoing opinion : Creditors of an incorporated 
Company who hâve exhausted their remedy at law can, in order to obtain sat- 
isfaction of their judgment, proeeed in equity against a stoekholder to enforce 
î)is liability to the compaiiy for the amount remaining due upon his subscrip- 
tion, although no account is taken of thé other indebtedness. of the company, 
and the other stockholders are not made parties; although, by the terms of 
their subscriptions, the stockholders were to pay for their shares « as called 
for" by the company, and the iatter had not called for more than 30 per cent, 
of the subscriptions. Hatch v. Dàna, 101 U. S. 205. 

As to décisions of state courts as rules of décision in TJnited States courts. 
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the suprême court delivered an interesting opinion January 29, 1883, in the 
case of Burgesa v. Seligman, 2 Sup. Ct. Eep. 11. The syllabus, upon that 
question, is as foUows: 

The sijpreme court of Missouri, after the transaction in controversy took 
place, and ai^er the circuit court had decided this case, made a contrary décis- 
ion against the same stockholders, at the suit of another plaintiff, and this 
décision being urged as conclusive upon the fédéral courts, héld, that this 
court is not bound to foUow the décision of the state court in such a case. 

The ferlerai courts hâve an independent jurisdiction in the administration 
of state laws in cases between citizens of différent states, co-ordinate with, 
and not subordinate to, that of the state courts ; and are bound to exercise 
their own judgment as to the meaning and effect of those laws. 

But since the ordinary administration of law is carried on by the state 
courts, it necessarily happens that by the course of their décisions certain 
rules are established, which become rules of property and action in the state, 
and hâve ail the effeots of law, especially with regard to the law of real estate . 
and the construction of state constitutions and statutes. Such established 
rules are always regarded by the fédéral courts, no less than by the state 
courts themselves, as authoritative déclarations of what the law is 

But where the law has not been thus settled it is the rlght and duty of the 
fédéral courts to exercise their own judgment, as they always do in refereucj 
to the doctrines of commercial law and gênerai jurisprudence; and when eon- 
tracts and transactions bave been entered into and rights bave accrued 
thereon under a particular state of the décisions, or when there has been no 
décision of the state tribunals, the fédéral courts properly claim the right to 
adopt their own interprétation of the law applicable to the case, although a 
différent interprétation of the law applicable to the case may be adopted by 
the state courts after such rights bave accrued. 

But even in such cases, for the sake of harmony and to avoid confusion, 
the fédéral courts will lean towards an agreement of views with the state 
courts, if the question seems to them balanced with doubt. 

Acting on thèse principles of comity, the courts of the United States, with- 
out sacrificing their own dignity as independent tribunals, endeavor to avoid, 
and in, most cases do avoid, any unseemly conflict with the well-considered 
décisions of the state courts. 

As, however, the very object of giving to the national courts jurî-sdiction 
to administer the laws of the states in controversies between citizens of dif- 
férent states was to institute independent tribunals, which it might be sup- 
posed would be unaffected by local préjudices and sectional views, it would be 
a dereliction of their duty not to exercise au independent judgment in. cases 
not foreclosed by previous adjudication. 



The Effect as td Stockholders and Officers of a Judgmeut against the 

Corporation. 
I. General Principles. A judgment is conclusive as between parties 
and privies thereto of ail matters of contre versy determined by it. Every per- 
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son whom the parties, plaintiff or défendant, represent in the suit, are bound 
as privies bythe judgmentrendered in it. 2 Smitli,Lead. Cas. [*684-5;] Mora- 
wetz, Priv. Corp. § 383. A corporation représenta and binds the stockholder in 
ail matters within the limita o£ its corporate power, transacted in good faith by 
its ofticers, and their discrétion cannot be controUed by the stockholders. 
Oglesby v. Attrall, 105 U. S. 605 ; Baily v. B., L. & O. /«ne. B. Co. 12 Beav. 433 ; 
Walker v. M. & 0. R. Co. 34 Miss. 245; Mlison v. M. & 0. R. Co. 36 Miss. 572 ; 
Dur/ee v. Old Col., etc., R. Co. 5 Allen, 242; Came v. Brigham, 39 Me. 35, 38; 
Morawetz, Priv. Corp, §§ 236, 382, 887; High, Extr. Leg. Eem. § 278; Higb, 
Receivers, §§ 288, 289, 294. Among thèse fundamental powers are those of 
bringiug and defending suits afEecting the rights and obligations of the corpo- 
ration, in which it représenta and binds the stockholder as fully as in the iuak- 
ingof contracts. Famum v. Ballard, etc., 8hop, 12 CUsh. 507; Lane v. Wep- 
mouth School-dîst. 10 Metc.462; Johnson r.Somerville, etc., Co. 15 Gray, 216; 
Qraham v. Boston, etc., R. Co. 14 FED. Eep. 753, 762; Samuéls v;Holladay, 1 
Woolw. C. C. 400; Ke Mercantile Discount Co. L. B. 1 Eq. 277; ITewby y. Ore- 
gon Cent. R. Co. 1 Sawy. 63 ; Morawetz, Priv. Corp. §§ 383, 388. Nor can a stock- 
holder interfère in such proceedings, except in cases where the offlcers of tlie 
corporation refuse to sue or défend for it, when, upon proper application in 
equity and showing of sucli refusai, the stockholder, in behalf of himself and ail 
other stockholders, may sue or défend for it. Memphis City v. Dean, 8 Wall. 
73 ; Cook v. Berlin Mills Co. 6 Eeporter, 188 ; Davmport v. Dows, 18 Wall. 626 ; 
Taylor V. Holmes, 14Fed. Kep.498; Détroit v. Dean, ISnp. Ct. Rep. 560, 564; 
Bacon v. Robertson, 18 How.480. The better-considered and later cases "limit 
this right to cases where the directors are guilty of a f raud or a breach of trust, 
or are proceeding ultra vires." Hatoes v. Oakland, 104 U. S. 450; [S. C. 21 
Am. Law Reg. (N. 8.) 252; 14 Cent. Law J. 288;] Marsh v. Bastern R Co. 
40 N. H. 548; Peabody v. Flint, 6 Allen, (Mass.) 52; Brewer v. Boston The- 
ater, 104 Mass. 378. In Hawes v. Oakland, supra, the suprême court of the 
United States held that, in order to entitle a stockholder to sue in behalf of the 
corporation, there must be shown: "(1) Some action or threatened action of 
the directors or trustées whieh is beyond the authority conf erred by the charter, 
or the law under which the company was organized; or (2) such a fraudulent 
transaction, completed or threatened by them, either among themselves or 
with some other party, or with shareholders, as will resuit in serions injury to 
the company or the other shareholders ; or (3) that the directors, or a majority 
of them, are acting for their own interests.in amanner destructive of the com- 
pany, or the rights of the other shareholders ; or (4) that the majority of share- 
holders are oppressively and illegally pursuing, in the name of the company, 
a course in violation of the rights of the other shareholders, which eau only 
be restrained by a court of equity. (5) It must also be made to appear that 
the complainant made an earnest effort to obtain redress at the hands of the 
directore and shareholders of the corporation, and that the ownership of the 
stock was vested in him at the time of the transactions of which he ooir plains, 
or was thereafter transferred to him by opération of law." See, also, Détroit 
V. Dean, 1 Sup. Ct. Bep. 560, (Jan. 22, 1883.) 

2. The Jxtogment Conolusive. In such cases as that deeîded by Judge 
Baxter in the opinion above reported, viz., suits in the nature of creditors* 
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bi'.ls to subject a sfockholder's îndebtedness, to the corporation on account of 
nnpaid nubsoriptions to stock, ihe authoritiea are uniform in holding that in the 
absence of fraud in their rendition, judgments against the corporation are 
conclusive against stockholders as to the amount and validity of the creditor's 
claim. Morawetz, Gorp. §619; Henry v. VermilUon, etc.,R. Co. 17 Ohio, 187. 
Even in New York, where the décisions hâve been conflicting in actions to 
charge stockholders on their statutory liahility, the court of appeals has re- 
cently held, that in suits to subject unpaîd subscriptions, the stockholders were 
coucluded by the judgment against the corporation. Stephensv.Fox, 83 N. Y. 
313. In Henry V. VermilUon, etc., R. Co. supra, the court says: "Even if 
there were irregularities in thèse judgments, and fraud in giving them, or mis- 
take, by accident or ptherwise, in the amount, it would constitute no dé- 
fense, either in whole or in part, in thèse cases. The judgments cannot be 
impeached collaterally. Between the parties who had a légal right to fix the 
amount, it has already been done; and nothing is leffc as against the debtors 
of the Company but to détermine the amount due from them." But the judg- 
ment could probably be impeached for fraud, by cross-bill or crosa-petition, in 
the action upon it. Oonway v. Dunean, 28 Ohio St. 102; Sank of Wooster v. 
Stevens, 1 Ohio St. 233. 

In actions to enforce the statutory Uàbility of stockholders, judgments 
against the corporation hâve been held equally conclusive. Donwortîi v. Cool- 
haugh, 5 lowa, 300; Came v, Brigham, 39 Me. 35; Merrill v.Suffolk Bank, 
31 Me. 57; MilUkenv. Whitehouse, 49 Me. 529; Wilson ^. Pittsburgh, etc., 
Coal Co. 43 Pa< St. 424 ; Qaskill v. Dudky, 6 Metc. 546; Hawes v. Angîo-Saxon 
Petroleum Co. 101 Mass. 385; Johnson v. Somerville, etc., Co. 15 Gray, 216; 
Holyoke Bank y. Goodman Paper Manvfg Co. 9Cush. 576; Thompson, Liab. 
of Stockh. § 329 et seq. ; Freeman, Judgm. § 178. See Boyd v. Hall, 56 Ga. 
563; Bigelow, Estop.(3d Ed.) 89. 

In Quskill y. Budley, supra, D. recovered a judgment, by default, against a 
school-district, in an action on a contract with the district to build a school- 
house, and levied his exécution on the goods of a member of the district. Hela, 
that he could not giye évidence that D. had not performed his said contract, 
and therefore ought not to hâve repovered judgment against the district. 
8haw, C. J., said: "Every member of a corporation is so far privy in inter- 
est in a suit against the corporation, that he is bound by a judgment against 
it." And, as was remarked by the sarae learned jurist in Farnumy, Ballard, 
etc., Shop, 12 Cush. 507, 509, as to a private corporation, the case is much 
stronger than as to such a public body as a school-district. Morawetz, in his 
récent work on Private Corporations, makes an admirable statement of the 
rule, and the reasons on which it is founded: "A judgment obtained against 
the corporation is certainly conclusive (until reversed for error or impeached 
for fraud) in a suit to charge the stockholders upon their unpaid subscrip- 
tions; and byanalogyit sliould alsp be held conclusive in a suit to charge 
them upon their additional individual liability to creditors. It must be borne 
in mind that a corporation is composed of its stockholders, and that a judgment 
obt«ined against the corporation is in reality a judgment obtained against the 
stockholders in their corporate capacity. There is no reason why the mem- 
bers of a corporation should be allowed to contest a creditor's claim twice,^ — 
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once în the suit agaînst the corporation through the eorporate agentsa, àrid 
agaiû in the suit brought to charge therb individually. If the judgniènt 
against the corporation was obtained by fraud or through collusion with the. 
company's agents, the stockholders may obtain relief through équitable pro- 
ceedings." Morawetz, Priv. Corp. § 619. 

The rule is the same in England. A statute of New South Wales pro- 
vided that the chairman of a company could be sued on behalf of the Com- 
pany, and that exécution on a judgment in such an action could be issued 
against the property ofany member of the company, as if the judgment 
had been obtained against him personally. In an action upon such a judg- 
ment against a member b^ond the territory of the colony, held, that the 
judgment might be impeached for want of jurisdiction or fraud in obtaining 
it, but that the défendant was precluded from disputing that the promises 
upon which the judgment was founded were never made, or from show- 
ing that they were obtained by fraud by the plaintifF. Bànk of Anstral- 
asia V. Nias, 4 Law & Eq. 252; S. C. 20 Law J. Rep. (N. S.) Q. B. 284. See, 
under a statute somewhat similar, Bampton v. Weare, 4 loWa, 13 ; Dontooith 
V. Coolbaugh, 5 lowa, 300. 

The judgment is prima fade évidence of the indebtedness, and can be 
questioned only for fraud or mistake. Merehants' Bank y.Chandler, 19 Wis. 
435 ; Grand v. Tucker, 5 Kan. 70. See Berger v. Williams, 4 McLçan, 577 ; 
Bigelow, Estop. {3d Ed.) 89. But in the Kansas case, whlle it was not 
neeessary to décide that it was more than prima facie évidence, the rear 
soning of the court goes to the length that it is conclusive. Thompson, Stock 
Liab. § 329, note. And Grat, Com.,in MoMahcm v. Macy, 51 N. Y. 155, 165, 
while holding that the judgment was not even priniafada évidence, said 
that if it was given that force, " not having been mftde so by statute, I am 
unable to understand why it is not, like a judgment in any other case, con- 
clusive." 

In suits against offlcers of a corporation to charge them with debts on ao- 
count of the neglect of some duty imposed upùn them, tlie judgment recovered 
against the corporation is conclusive of the existence of the debt for which it 
wasrendered. Thayer v. N.Srig. Lith. Co. lOS Masa. 523. Contra, Miller \. 
White, 50 N. Y. 137. See Thompson, Liab. Offlcers, etc., § 463; Thompson, 
Liab. Stockh. § 330. 

Where stockholders are lîable only on a particular class of debts or to a 
particular class of creditors, it is proper to go behind the judgment to 
prove that the debt recovered belonged to the class for which the stock- 
holders are made liable. Wilson v. Stockholders, 43 Pa. St. 424; Conant v. 
Van Schaiek, 24 Barb. 87; Larrabee v. Baldwin, 35 Cal. 135; Thompson, 
Liab. Stockh, § 834. And the judgment may not be conclusive as to the ûr- 
ganization and existence of the corporation. Hudson v. Càrman, 41 Me. 84. 

3. New York Cases. The conclusiveness of the judgment bas not been 
questioned except in New Tôrlt, that I hâve been able to flnd, and the décis- 
ions in that state présent a spectacle of great confusion. Chancellor Kent, 
in the case of 8lee v. iJtoom, held that a judgment against the corporation 
was not binding upon stockholders when sued indivjdually, on the ground 
"that the acts of the trustées or agents of the company, while it subsisted as 
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a corporation, however bînding and conclusive upon the Company in its cor- 
porate capacity, and over the corporate property, are not binding and coiiclu- 
sive upon the individual stockhoîders of the company, when charged in their 
persons and property in their individual character ; inasmuch as, in that char- 
acter, they never were represented by such agents and trustées." On appeal 
to the court of errors this case was reversed, the court, in an opinion delivered 
by Spencek, C. J., holding that the stockhoîders were concluded by the judg- 
ment against the corporation. 20 Johns. 669, (1822.) This last holding was 
referred to with approbation in Moss v. Oakley, 2 Hill, 265, 267, (1842.) In 
Moss V. McCuUough, 6 Hill, 131, (1843,) a case arising upon stockhoîders' 
liability in the same corporation as in Moss v. Oakley, supra, the suprême 
court (Cow;en, Bkonson, and Nelson, JJ.,) held that the judgmeut was not 
^y^n. prima fade évidence of the genuineness or validity of the debt. Tliis 
case, afterhaving gone through a remarkable history of judgments and revers- 
ais, came before the new suprême court, whei"e it was held that the judgment 
was prima fade évidence, but subject to be impeached for collusion or mis- 
take. Moss v. McCullough, 7 Barb. 279, (1849.) ïhe question next came before 
the court of appeals. Three of the judges expressed the vie w that the judg- 
ment was prima /acie évidence, while four refused to commit themselves to 
giving even that force to the judgment; and the case went off on other ques- 
tions. Belmont v. Coleman, 21 N. Y, 96. (1860.) Below, the judgment had 
been held. prima fade évidence. Belmont v. Coleman. 1 Bosw. 188. In 1861 
the suprême court held that it was not even prima fade évidence, Strong v. 
Wheaton, 88 Barb. 616, 621. Conklin v. Furman, S, ÀMb. Pr. (K S.) 161, 
(1865,) follows the décision of the court of errors in Slee v, Bloom, supra. 
In McMahon v. Maoy, 51 N. Y. 155, (1872,) before the commission of ap- 
peals, LoTT and Gea Y, JJ., held the judgment not qv en prima fade évidence, 
while HuNT, J., held that it was. Contemporaneously with the case last 
cited, the question was before the court of appeals. Miller v. White, 50 N. 
Y. 137. That was an action to charge the trustées with a debt of the cor- 
poration, for failing to file and publish an annual report, and it was held 
that a judgment against the corporation for the debt, was neither conclusive 
nov prima fade évidence of its validity. See, also, Wheeler v. Miller, 24 Hun, 
541. The latest décision of the court of appeals upon the question [Stephens 
V. Fox, 83 N". Y, 313) seems tp indicate a disposition to limit its préviens rul- 
ings; in that case the court holding that in suits by creditors to subject unpaid 
subscriptions owing by a stockholder, a judgment against the corporation was 
the highest évidence of the indebtedness of the corporation to the créditer. 

The ànswer to Chancellor Kent's reasoning would seem to be clear. Tlie 
statutory liability to creditors is an obligation that persons must, in contem- 
plation of law.beheld to hâve had in view when they became stockhoîders. 
It is conceded that the offlcers and agents of a corporation, in the absence 
or fraud, can bind the stockhoîders by contracta made in bebalf of the cor- 
poiratîon. They hâve the power to exécute bonds and other negotiable in- 
struments, which not only hâve a prima fade validity, but may fasten an in- 
dispùtable liability upon the corporation. Thèse acts of the oflScers are given 
their ordinary légal effect, not only against the corporation, but also against 
the stockhoîders in ail proceedings to make them individually liable. It is 
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admitted f urther that the offlcers not only hâve the power, but it is their duty, 
to represent the corporation in litigation against it. Why, then, should not 
the resuit of such litigation, as much as the acts of the offlcers and agents of 
the corporation in référence to contracta, be given its ordinary l^gal effect? 
Cincinnati, March 1, 1883. J. G. Habper. 



BtrOKKEB V. Stbisbt. 
(Ck-euit (3owrt,Eî. D.Arkansoi Ootober Tenn, 1882.) 

1. ElïUITT.— MiSTAKE. 

The mùtual mistake against wMch equity relieves, relates to something not 
within the contemplation of the parties in making their contract, and, there- 
fore, not covered nor intended to be covered by it. U there is no misrepresen- 
tation or fraudulent concealment of a material fact or a mistake, consisting in 
au unconsciousness, ignorance, or forgetfulncss of a material fact, the contract 
must stand. 

2. BAMK— Ml9BEPÏlB8BirTATI0îtB— WhaT ^tJFPICIBlîT TO VorO COI^TBACT. 

A contract may not be set aside on the ground of misrepresentation, unless 
it be of some material matter constituting some motive to the contract, 
something in regard to which reliance ia placed by one party on the «Jther, and by 
whioh he was actually mialed, and not merely a matter of opinion open to the 
inquiry and examination of both parties. 
3; Spécial Wasbauty Deibd. 

A deed with a spécial warranty against ail persons claiming by, through, or 
under the grantor, cannot be extended to a gênerai covenant of warranty 
against ail persons ; and the rule is that a party has no remedy on the ground of 
a mère failure of title, if he has taken no covenanta to aecure the title, and 
thére is no fraud in the case. 
4. Same — Stathtb of Limitations. 

In Arkansas the plea of the statute of limitations of flye,year8, to a note 
given for the purchase money of lands, is not good in bar of a decree in rem for 
a sale of the lands ; but it is a bar to the recovery of a Personal iudgment 
against the défendant. ' 

,'■.'■ ' ' ■ ' .' 

In Bquity. 

The plaintiff flled his bill to foreclose a vendor's lien on certain 
lands reserved in the deed by whiok he oonveyed the lands to the de- 
fendant with covenant of waïranty against those only, "claiming or 
to claim the same by, through, or 'under" the grantor. The défendant 
filed an answer and crosis-bill identical in their statements. The 
plaintiff has demurred to the cross-bill and excepted to the answer. 

The substance of the cross-bill is that the lands in question were 
owned mftny yéars ago by oné Panlkner, who executed what is known 
as à "real eetate bank stock mortgage" on them; that Eaulkner be- 
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came otherwise largely mdebted to the bank, and finally conveyed 
the lands and other propeirty to the bank in satisfaction of his in- 
debtedness tq it ; that Faulkner 'îtnd' his attorney and others under- 
stood and believed that this conveyànce paid and extinguished the 
"stock mortgâge" as well as his other indebtedness to the bank; that 
one Sessions afterwards purchased the lands from the bank or its 
représentatives; that Sessions became indebted to the plaintiff and 
executed to him a mortgâge on the lands to secure sueh indebted- 
ness; that this mortgâge was foreclosed, and the lands purchased at 
the foreclosure sale by the plaintiff, who sold the m for their full value 
to the defenda,nt ; that Sessions, at the time he purchased the lands, 
was advised by his counsel, Mr, Pike, and by Faulkner that the stock 
mortgâge waa no longer a lien on the lands ; that the plaintiff was 
also advised to the same effeet by his counsel, Mr. Garland ; that the 
défendant was advised to the same effeet by Mr. Gallagher, whom he 
specially retained to examine the title, and by ail the other parties 
named, inoluding the plaintiff; that both plaintiff and défendant 
honestly believed the mortgâge had been paid ; that if défendant had 
not 80 believed he would not bave purchased the lands; that the deed 
to the défendant was not a gênerai warranty, and contained no cove- 
nant against ineumbrances, because both parties believed a spécial 
warranty sufficient to carry a good title, and that défendant was ad- 
vised to that effeet by his attorney, Mr. Gallagher; that lately a bill 
has been ôled by the state to foreclose this stock mortgâge, and that 
thé same is now pending in the chancery court, and if the claim of 
the state is sustained she will obtain a decree against the lands for 
a sum largely in excess of their value. 

Prayeré for injunction and for spécial and gênerai relief. 

John M. Hïoore, for plaintiff. 

Martin é Martin, for défendant. 

Caldwell, J. It is not alleged that the plaintiff was guilty of any 
fraud, willful misrepresentation, or concealment, or that the parties 
made any other or différent contraet than that disclosed by the face 
of the deed. Nor is it alleged that the plaintiff had any other or 
better sources of information than the défendant, either as to the 
fàct or tbe law relating to the question as to whetber the stock mortr 
gage was or not a lien on the lânds. It remained on the public 
records unsatisfied. The défendant knew tbia. He knew alL that 
could be learned about thefaots of the transaction, byconsulting those 
oognizant of them, and be kneWall about th« law applicable to the 
matter that could be known by consulting learned and able counsel. 
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upon whose advice he acted iûrèceîving a deed witliout covenants of 
■warranty. 

It is not alleged that the plaintiff expréssed any opinion on tbe 
question based or claimed to be based on bis personal knowîedge, or 
that the expression of his belief founded on information, the sources 
of which were equally open to défendant, was the inducement to thé = 
purchase. He was a citizen of anotber state 5 he acquired the lands, 
not by a purchase from free choice at priraté sale as an investment, 
but at judicial sale, when he Was compeiled to pur&hase for better for' 
■worse to save a debt, He aequired the lapds without warranty, and 
it is clear from the averments in the cross-bill that it was his pur- 
pose to convey them as they came to him; to sell whatever h© ae- 
quired by his purchase at the marshal's sale and no more ; and to en- 
ter into no covenant that would render him liable beyond that. He 
seemed to realize the hazard of relying on the uncertain and fading 
recollections of men to overoome a solemn written record, and he 
knew that witb the lapse of every year this hazard wonld be in- 
creased, and he probably aiso recognized the fact that the law is not 
one of the exact sciences, and that the most learned counsel, as well 
as courts, sometimes err; and.'hâving nh persônar knowledge on the 
subject, he prudently declined to covënarit against'this inoumbrance 
apparent upon the public records, although it was stale with âge and' 
was reported to be paid. Thô défendant, possessed of à môre eaû- 
guine tempérament and less caution, or hâving more fâith in the' 
memories of men and the advicè of his counsel, chose to' take th« 
risk. 

It is not alleged the stock mortgage îs'a lien upon the land, In*^ 
deed, it is in effect said that it is paid, but that, nevertheless, it is 
possible the state will hâve a decree, ànd that in that event the loss 
should fall on the plaintiff, because it would thed be a caseof mutual' 
mistake. Mutual mistake about what?' Not aliout tlie térms of the 
contract, for that is ih writing, and is concèded to express the agree- 
ment of the parties. Not about the existence of the stock mortgage, 
for that was well known to both parties. If the parties were mutu- 
ally mistaken about anything, it wfts as to whethei- or not the state 
could enforce the stock mortgage. It was preoisely because thè' 
plaintiflf recognized that the information which" he, in commcfn' 
with the défendant, possessed on that subject might be errûùeous, 
thàt he declined to warrant algainst incumbfances. If it shall turn 
out that the parties weire mutùally mfet'aken on tMs pSint, it is a 
mutual mistake about a màtter vVhich in its very nature possessed 
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éléments of uacerlainty; and whîch party should take the risk and 
bear the loss, in the event of a mutual mistake on the point, was 
made a matter of convention between the parties, and found expres- 
sion in the terms of the deed. The mutual mistakes against which 
equity relieves relate to something not within the contemplation of 
the parties in making their contract, and therefore not covered, nor 
intended to be covered, by it. 

Ail the cases cited by the learned counsel for the défendant- hâve 
been examined. In ail of them, where the facïs are given, there was 
the élément of misrepresentation or fraudulent concealment of a ma- 
terial fact, or a mistake consisting in an unconsciousness, ignorance, 
or forgetfulness of a material fact. AU of thèse éléments are want- 
ing in this case. 

"It is well settled that to set asîde a contract on the ground of niisrepre- 
sentation it must be of something material constituting soroe motive to the 
contract, something in regard to which some reliance is placed by one party 
on the other, and by which hé was actually misled; not a matter of opinion 
merely, equally open to the inquiry and examination of both parties." Smith 
V. Eichards, 13 Pet. 26; mil v.Bmh, 19 Ark. 522. 

In Raymond v, Raymond, 10 Cush. 134, the court say the grantee 
"took a deed with covenants of a very limited character, and having 
thus taken certain express covenants of bis vendor he must be re- 
stricted to them, and cannot ingraft upon them the more extended 
engagement found in a verbal promise made at the time of the exé- 
cution of the deed. A deed with a spécial warranty against ail per- 
sons claiming by, through, or under the grantor cannot thus be ex- 
tended to a gênerai covenant of warranty against ail persons." And 
the rule is that a party has no remedy on the ground of a mère fail- 
ure of title, if he has taken no covenants to secure the title, and there 
is no fraud in the case. Chesterman v. Gardner, 5 Johns. Ch. 29; 
Gouoeneur v. Elmendorf, Id. 79. 

There is a plea of the statute of limitations to one of the notes 
given for the purehase money. More than five and less than seven 
years elapsod between the maturity of the note and the institution of 
this suit. The plea is not good in bar of a decree in rem for a sale 
of the lands. Rail v. Denkla, 28 Ark. 507 ; Birnie v. Main, 29 Ark. 
.591. But it is a bar to the recovery of a personal judgment against 
the défendant. 

In the course of the opinion in birnie v. Main, supra, there is an 
expression from which it might be inferred that the court held the 
law on the last point to be otherwise. Such a doctrine is so obviously 
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unsound and so clearly againat ail authorîty that we must suppose 
that, if the expression referred to is susceptible of such a construction, 
it is the resuit of inadvertence or clérical misprision, and does not 
express the deliberate judgment of the court. 

The demurrer to the oross-bill and the exceptions to the answer, 
exoept so much thereof as pleads the statute of limitations in bar of 
a Personal judgment on one note, are sustained. 



United States v. Miskbll* 
{Circuit Court, D. Kentwky. March, 1883.) 

MakIKO OK Usmfl FAISB APFmATIT to ObTAIN PATMENT OP CLÀOI-r-BBOTIOH 
5438, Rbt. St. 

To support a conviction Under section 5438, Rev. St., for making or using a 
false aflldavit for the purpose of obtaining the payment or approval of certain 
claims against the government, it must be shown, not only that the affldavit 
was false, but alao that the claim, the payment of which was sought to be ob- 
tained by the Use of the affldavit, was false, fiotitlous, or Iraudulent. 

Indictment. Motion for new trial. 

Oeo. M. Thomas, Dist. Atty., for the Government. 

Samuel McKee,îoi défendant. 

Baxteb, J. The act under which the indictment in this case was 
framed (section 5438, Eev. St.) provides that "every person who 
makes or causes to be made, or présents or causes to be presented, 
for payment or approval, to or by any ofBcer in the civil, military, 
or naval service of the United States, any claim upon or against the 
government of the United States, or any department or officer thereof, 
knowing such claim to be false, fictitious, or fraudulent, or who, for 
the purpose of obtaining, or aiding to obtain, the payment or ap- 
proval of such claim, makes, uses, or causes to be made or used, any 
false affldavit, etc., knowing the same to contain any fraudulent or 
fictitious statement," etc., shall be punished, etc. 

The indictment folio ws the statute. It contains one count for 
making and presenting, or causing to be made and presented, for 
payment a false, fictitious, and fraudulent claim^ etc., and another 
count for having made and used a false affldavit, etc., for the pur- 
pose of obtaining the payment of a false, fictitious, and fraudulent 

♦Reported by J. 0. Harper, Esq., of the Cincinnati bar. 
v.l5,no.5— 24 
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claim, etc. Upon a^ triai had, tbe défendant was acquifted of the 
first and conTioted of the crime alleged in the second count ; and 
thereupon moved for a new trial. No évidence was offered by the 
government upon the trial tending to show that the claim, in sup- 
port of which -the alleged false aflSdavit was used, was either false, 
fictitious, or fraudaient. Hence we are called on to détermine whether 
a conviction obtained for the making and using of a false affidavit, etc., 
to obtain payment or allowance of a claim upon or against the United 
States, can be sustained, without proof showing that the claim, in 
support of which such affidavit was made or used, was itself false, 
fictitious, or fraudulent. 

The crime created and defined by the statute and formulated in 
the second count of the indictment is not the making or using of a 
false affidavit to obtain payment of a claim upon or against the gov- 
ernment, but it is the making or using a false affidavit, etc., for the pur- 
pose ofobtaining the. payment or appxoval oî a false, Jîctitious, oi fraud- 
ulent claim, etc. In other words, the crime chargea in the second 
count of the indictment under considération is composed of two élé- 
ments — First, a false affidavit; &nà,.86condly, the making or the using 
of such false affidavit to obtain the payment or allowance of a false, 
fictitious, or fraudulent claim. But in this case there was no évi- 
dence tending to establish the false, fictitious, and fraudulent char- 
aeter of the claim, the payment of which défendant sought to obtain 
by use of the falsa affidavit referréd to. 

The crime, therefore, of which the défendant stands convicted was 
only half made out ; but one of the foregoing two éléments which con- 
stitute it was proven, and it folio ws that défendant is entitled to a 
new trial, which is awarded. 



An înclicûment under section 5438, Eev. St., which charges that the accused 
flid " unlawf uUy make a claim against the government of the United States," 
. well knowing the same to be false, etc., la insufflcient. It should charge that 
tlie claim was made "for payment or approval." The changes in the punctu- 
Htion of the original statute ha va alteredthe meaning of this section, and the 
phrase "/or payment or approval" is a part of both the first and second 
clauses of the section;' Î7. B. Y.Amhrose, 2 Fed. Rep. 764. In an indictment 
under that section it is sufflcient to charge a présentation to the "first audîtor 
of the treasury," without namingthe person who held such office ; and the 
différent items of an account may ail be included in one count of the indict- 
ment, and it is not necessary that there should be separate counts for each 
false item, U. S. v. Ambrose, supra. Section 5438 includes a false claim pie- 
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sented by a person as a pensioner, demanding monej as a penslonçr, and where 
the pension certiflcate was genuine, but had been fraudulently obtained. each 
présentation of the certiflcate constituted a distinct offense \rithia the inean- 
ing of the statute. U. S, v. Qpggin, 3 Fed. Kep. 492.— £Bkp, 



Malloî ». Bennett. 
{Circuit Court, S. D. Mw York. Pebruary 21, 1883.) 

1. ActioNs poB LiBBL— New Tbial — SuHPRîaB— Excbssivb DAitAoss, Era 

Where a nëw tiial is asked for on the grdund of surprise, and that the paiiy 
seeking the new trial forgot to offer certain letters in evidencei the omission to 
show the letters, or copies of tbem, is signiflcant, and raisea an inference against 
their importance. 

2. Bamb— pROOF op Palsitt op Btatbments. 

It is not necessary for the plaintiS, In a suit for libel, to dispiove the truth 
of the crirainal charges contained in it; bnt he may al^ays giv.e proof of the 
falslty of the statements in order to enhance dam^ages. It ig only by such évi- 
dence that the essential character of the publication can be detennined. 

3. BaME — MeNTAIj BtJFPERINGS. 

Mental sullèring is one of the éléments of personal in jury for which compen- 
sation should be awarded, and this, even 'vrhen the injury is not malicious, but 
merely négligent. 

i. SAUB — EXEMPLABY DAUAOBS — PriNCIPAI. AND AOBNT. 

There is nothing in the law of damages, or of principal and agent, to Justify 
the asBumption that the principal is not liable in exemplàry damages for the 
acts of bis agent. An employer is responsible for the 'wiUful as vrell as the 
négligent acts of bis serrants, vhen they are performed in the course of the 
servant's employment. Actions of libel, so far ag they involve questions of ex- 
emplary damages, and the law of principal and agent, are controlled by the 
same rules as are other actions of tort. The right of a plaintifE tb rocover ez- 
emplary damages existg wherever a tortioug injury bas been inflicted recklessly 
or wantonly, and it is not limited to cases where the injury resulted from the 
Personal malice or recklessness of the défendant. It follows that the owner of a 
newspaper is responsible for ail the acts of omission and commission of those 
he employa to edit it and manage its affaira, as he would be if personally man- 
aging the same. 

t. Same— New Trial m Acmops pob Libbi.. 

The court will not grant a new triai in actions for libel on the ground of ex- 
cessive damages, " uuless the amount is so flagrantly atrociouia àAd extravagant 
as to show that the jury must, hâve been actuated by passion, partiality, préj- 
udice, or corruption. " 

t. 8amb. 

Where U seems évident that the refusai of the court to charge the jury as 
requested, though such refusai be not properly subject to an excepton, had the 
efiect upon the jury to render their verdict larger than it Otherwise would bave 
been, the court will grant a new trial. 
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At Law. 

Wm. L. Royall, for plaintifif. 

John Townsend, for défendant. 

■ Wallaob, J. The défendant moves for a new trial upon the 
several grounds of surprise, excessiveness of damages, and error in 
the rulings upon the trial. The action is for libel. The jury found 
a verdict for plaintiff for $20,000. 

On October 31, 1881, the New York Herald, a newspaper of which 
the défendant was the proprietor, published an account of a disas- 
trous lire whieh on the day before had nearly destroyed the village 
of Edgefield, South Carolina. The account purported to be a com- 
munication from the spécial correspondent of the Herald. It occu- 
pied nearly a column of the paper, and was caloulated to attract the 
attention of ail the readers of the paper. After describing the inci- 
dents, and enumerating the losses and péril of life caused by the fire, 
the account atated that the fire was supposed to be the work of an 
incendiary, and that the leading citizens of the place were of the 
opinion "that one Malloy, a white man who some time ago was sus- 
pected of burning his own store for the purpose of obtaining the In- 
surance, kindled the fire which resulted so disastrously." The ac- 
count proceeded to set forth the suspicious circumstances pointing 
to the guUt of Malloy, and concluded by the statement that he had 
hastily left the place; that a party of men wôre out in search for him; 
and that the people of the place were swearing vengeance upon him, 
and he was to be summarily dealt with if caught. 

Upon the trial it was proved that the whole account, so far as it 
related to the charge of incendiarism, was a fabrication. To show 
that the plaintiff was the Malloy referred to, it was proved that he 
was the only person of that name in Edgefield, and that he had, a 
year or so before, lo^t his store by fire, and his claira for insurance 
upon it had been oontested by the insurer. 

So far as the présent motion proceeds upon the grounds of: sur- 
prise, the case made for the défendant does not merit discussion. If 
there was surprise it was inexcusable; and îf the letters which the 
défendant fprgot to offer in évidence were of any importance, the 
fact cannot ba ascertained, beeause copies of them bave not been ex- 
hibited. The omission to show the letters is significant, and raises 
a Bomewhat cogent inference against their importance. 

The rulings upoii the trial, which are asserted to be erroneous, re- 
late to the réception of évidence against defendant's objection, and 
to the instructions to the jury. Most of them involve only the appli- 
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cation of familiar rules of évidence, and the elementary prinoiples of 
the law of libel. 

It is urged that it was error to permit the plaintiff to show affirm- 
atively that the statements in the publication relating to the charge 
against the plaintiff were without color of truth. It is not neces- 
sary for the plaintiff in a suit for libel to disprove the truth of 
the criminal charges contained in it; but ûo doubt is entertained 
that it is always compétent to give affirmative proof of the falsity of 
the statements in order to enhauce damages. Fry v. Bennett^ 28 N. 
Y. 324. It is only by such évidence that the différence between a 
technical or erroneous misstatement and a reckless or cruel perver- 
sion of the facts ean be discriminated, and the essential character of 
the publication appreciated. 

The instruction to the jury that the injury to the plaîntiff's feel- 
ings caused by the publication was to be cônsidered in awarding 
damages, was confidently challenged on the argument. AU the Com- 
mentators and authorities treat mental suffering as one of the . élé- 
ments of the injury for which compensation should be awarded. 2 
Greenl. Ev. § 267. Even when the injury is not malicious, but 
merely négligent, the plaintiff is entitled to a solatium for his mental 
suffering. Blake v. Midland Ry. Co. 10 Eng. Law & Eq. 437; Seger 
V. Town of Barkhamshall, 22 Conn. 296, 298; Canning v. Willîams- 
town, 1 Cush.*451; Ransom v. N. Y. déE. R. Co. 15 N. Y. 415.' 

It is insisted that the instructions in référence to exemplary dam- 
ages were erroneous. The jury were instructed that althoùgh there 
was no reason for imputing personal malice towards the plaintiff to 
the défendant, still, they were at liberty to consider whether there 
was such reckléssness in the publication, and such indignity in the 
subséquent treatment of the plaintiff hj ihe Herald, as to entitle 
plaintiff to exemplary damages. It was in évidence that althoùgh 
the plaintiff had twice applied to the managers of the newspaper for 
the name ôf the aùthor of the communication, no notice was taken 
of the request; but that a month or so after the publication an edi- 
torial paragraph was published which was capable of being construed 
as derogatbry to the plaintiff. 

The argument for the défendant seenls to assume that the prbprie- 
tor of a newspaper has some peculiar immunity from liability foi? ex- 
emplary damages; that heshotdd not be held responsible for the acts 
of his employés; aiid that in this case if they were reckless, indiffèr- 
ent, or indécent in their treatment of the plaintiff, their conduct 
should not be impùted to him; There is nothing in the law'of dam- 
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âges or of principal and agent to Justify such an assumption. The 
action of libel, so far as it in volves questions of exemplary damages and 
the law of principal and agent, is controlled by the same rules as are 
other actions of tort. The right of a plaintiff to recover exemplary 
and punitive damages is not peculiar to actions of defamation; it 
exists •whenever a tortious injury bas been inflicted recklessly or 
■wantonly; and it is not limited to cases wbere the injury bas re- 
sulted from the personal malice or recklessness of the défendant. It 
is recognized and enforced against employers when tbere bas been 
gross misconduct on the part of their employés. Beach v. Ry. 
Co. 1 Dill. 569; Mihvaukee. d St. P. R. Co. v. .4ms, 91 U. S. 489; 
Phila., W. é B. B. Co. v. Quigley, 21 How. 202. The authorities are 
ample to the effect tbat an employer is responsible for the willful as 
well as the négligent acts of bis servants when they are performed 
in the courte of the servants' employment. The doctrine is well 
stated in Sherman on Négligence, § 65, wbere the autbor says : 

•^Thereis no auch rule of law as that the master is nOt liable for the will- 
f ul and wrongful acts of his servants, though such a doctrine has often been 
propounded in judicial opinions. The true ground upon whieh a master 
avoids liability for most of the willful acts of his servants, when unauthorized 
by him, is that they were not done in the course of the servant's employ- 
ment." 

Ijested by thèse principles, it cannot be doubted that when the 
owner of a newspaper delegates to others the power to edit it and 
publish it and manage its affairs generally, be is responsible for ail 
the acts of omission and commission of bis employés in this bebalf,, 
and cannot sbirk liability for their misconduct because be has aban- 
doned to others that supervision which he might bave exercised him- 
self. If be allows incompétent, oareless, or unscrupulous agents to 
wield the vast power of such an instrumentality, he must stand by 
ail the conséquences when it is used to strike down réputation. 

The more difficult question presented by the motion is whether the 
damages awarded by the jury were not excessive. If this question 
were to be determined exclusively in view of the character of the 
publication, the subséquent conduct of the défendant, the injury ta 
the plaintiff which might be legitimately inferred, and the limitations 
which should be imposed upon the discrétion of a jury in awarding 
punitive damages, it would be a délicate and difficult one, 

The original publication, althougb its sensational character and 
flagrant mendaoity were well calculated to outrage the feelings 
of the plaintiff, was so destitute of a color of truth that it could. 
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not seriously injure him in the estiination of the immédiate commu- 
nity in which he lived; nor is it reasonable to suppose that it eould 
hâve injured him permanéntly in his good name in the opinion of 
any person who had sufficient interest in bimto investigate thefacts. 
Thèse considérations were suggested to the jury, though iperhaps not 
as fuUy as they should hâve been. If the case had been one for com- 
pensatory damages only, the verdict would be so clearly excessive as 
to justify the inference that the jury aeted under misconception, or 
•were influenced by partiality or préjudice. But the facts and the in- 
structions of the court authorized a verdict for exemplary damdges. 
The jury, undoubtedly, regarded the refusai of the defendant's news- 
paper to give thè plaintiff the name of the author of the communica- 
tion, and the editorial paragraph \vhich it subsequently published, as 
aggravations of the original wrong which deserved severe condeinna- 
tion. "When a nèwspaper, after publishing an atrocious calumny, re- 
fuses to retract it upon discovering its true character, ànd refuses to 
disclose the name of the originator, f air-minded men are disposed to 
think that the conductors of the paper are willing, deliberately and 
completely, to assume the paternity of the slander, and identify them- 
selves with tbe author. If the ethics or canons Of joumalism do 
not permit the naines of anonymous correspondents to be disclosed, 
or retractions to bemade^ such a code will hardly be respected in the 
jury-box or find many advooates upon the bench. 

The alleged retraction published by the defendant's nèwspaper was 
probably construed by the jury as a studied attempt to ridicule the 
plaintiiï ; as meant to be read between the lines ; as intended by its 
qualified négations and pregnant implications to disavow what was 
inconsequential, and reiterate what was substantial in the original 
ealumny. So far as the animus of the retraction was important in 
defcermining whether it was an aggravation or a mitigation of the 
libel, it was the province of the jury to décide the question, It may 
be that they drew a wrong conclusion, and misconceived the spirit of 
the article. If the retraction Was designed, as it may bave been, to 
sooth tbe wounded feeiings Of the plaintiff, and announoe to those who 
knew him that the nèwspaper had been led by haste, inadvertenee, 
or imposition into doing him injustice, the purpose was equivocally 
expressed, and the défendant cannot complain if the jury deemiad it 
a cowardly and churlish attempt to eseape responsibility without mak- 
ing réparation. " 

Upon the assùmption that the case was one in which the plain- 
tiff was entitled to exemplary damages, not only becauàe of the reck- 
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lessness of the original publication, but also because the wrong was 
aggravated by the subséquent conduot of the défendant, by what stand- 
ard can it be determined that the jury overstepped the limita of their 
fair discrétion ? Such damages are awarded upon the theory that pub- 
lic example requires the défendant to be punished. What is the 
measure of punishment which may reasonably be inflicted upon a de- 
fendant who permits the vast power of an influential newspaper to 
be used to befoul the good name of an inoffensive citizen, and then 
refuses to make the only réparation that can mitigate the wrong ? 

Notwithstanding the very exceptional, perhaps unprecedented, dam- 
ages awarded in this case, it is not clear that the verdict could be set 
aside without departing from the rules which control the judicial dis- 
crétion upon motions of this character. It is said by Chancelier 
Kent, (Coleman v. Southmck, 9 Johns. 45,) that the court will not 
grant a new trial in actions for libel on the ground of excessive dam- 
ages, "unless the amount is so âagrantly atrocious and extravagant 
as manifestly to show that the juiy must bave been actuated by pas- 
sion, partiality, préjudice, or corruption." The very large verdict 
rendered by the jury has led to a oritical review of the proceedings 
at the trial, in order to asoertain whether anytbing took place which 
may hâve unduly influenced their judgment; and the conclusion is 
reached that they may hâve derived a wrong impression from the 
court's refusai to give them an instruction requested by the défend- 
ant. 

The plaintiff's counsel, in his opening address to the jury, with 
considérable amplification depicted the injury in the nature of spé- 
cial damages which the plaintiff had sustained by the libel, among 
other things stating that he had been compeUed to abandon Edge- 
field as his place of business and résidence. When évidence' tending 
to show spécial damages was oiïered by the plainti£F, it was objected 
to by the défendant, because there were no averments of spécial dam- 
age in the eomplaint; and the objection was sustained and the évi- 
dence exduded. Later in the course of the trial, however, the plain- 
tiff proved, without objection by the défendant, that he had abandoned 
his résidence at Edgefield. 

The jury were explicitly instructed in the charge by the judge that 
the plaintiff was not entitled to recover spécial damages, because the 
eomplaint did not contain the requisite averments. Among ihs re- 
quests for instructions, 16 in number, made by the défendant, there 
was one to the effect that the jury should disregard the statements 
of fact made by plaintiff's counsel in his opening, except so far as 
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the same might hâve been proved on the trial. As the Jury's atten- 
tion had been directed to the précise issuea to be considered, and to 
ail the évidence bearing upon the question Qf damages, and as they 
had been explicitly instructed as to the rules of law relating to 
spécial damages, and to décide the whole case upon the évidence in- 
troduced, this particular instruction vras deemed unnecessary ; there- 
fore was not given. It was deemed unnecessary in view of the in- 
structions already given, but the reason was not announced; and it 
■was denied in a gênerai refusai to instruct otherwise than had been 
already charged. This refusai is not now believed to hâve been an 
error or legitimately subject to an exception. It was one resting in 
discrétion. With an ordinary verdict it would not deserve attention, 
but with this verdict it starts the suggestion that the jury may hâve 
misconceived the reason why it was withheld. The refusai to give 
it was especially liable to mîsconstruction in view of the testimony 
that the plaintiff had abandoned Edgefield, and that his counsel had 
dwelt upon this as one of the éléments of a recovery for spécial dam- 
ages. Solicitons that the défendant shaU hâve the fuU and exact 
measure of justice to which heis entitled, and doubting whether the 
large verdict against him may not hâve been influenced by misappre- 
hension on the part of the jury, the motion for a new trial isgrantéd, 
in the belief that a thorough and deliberate considération of the con- 
troversy by a second jury will best advance the ends of jnstice. 
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(Oiremt Court, N. D. JVew York. 1883.) 

MumciPAL Bonds— TowN "OPFicBiiS." 

An act of the législature of the etate of New York, entitled "An act for the 
relief of the towns of Newfane, Wilson, and Lewiston, to abolish the office of 
railroad commissioners of said towns, and to enable each of said towns to ad- 
just its indebtedneas and issue bonds theiefor," authorized the supervisor and 
justices of the peace, " or any three of such offlcers," to issue the bonds pro- 
Tided for fhereunder. Hdd, that the term "offlcers of a town" includes the 
superviser, and that the bonds having been executed and issued by four of the 
offlcers 80 named, though the supervisor was not one of them, were valid. 

State and Fédéral Courts. 

State and fédéral tribunals are entirely independent of each other, and the 
United States circuit courts cannol be called upon to close their doors to suit- 
ors because the questions which they seek to litigate are also involved in other 
actions between différent parties in the courts of the state. 
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3. Samb— Ukconstitutionalitt of Statib Acts. 

The fédéral courts will not willingly pronoUnoe, in advance of tlie state 
courts, a staté act unconstitutional. 

RJiodes, Coon é Higgins, foi; plaintiff. 

M. S. é B. J, Hunting, for défendant. 

CoxE, J- This action is on bonds and coupons alleged to hâve been 
executed and issued by the défendant, pursuant to chapter 13 of the 
lawp of New York passed Pebruary. 17, 1881. The act is entitled 
"An act for the relief of the towns of Newfane, Wilson, and Lewiston, 
to abolish the office of railroad commissioners of said towns, and to 
enable each «f said towns to adjust its indebtedness and issue bonds 
thêrefor." 

The said act repeals ail inconsistent acts, abolishes the office of 
railroad commissioner, authorizes the superviser and justices of the 
peacej or any three of ,them, to issue new bonds at a rate of interest 
not exceeding 5; per cent., to redeem the railroad bonds issued by 
said towns, or any judgment entered thereon, and to adjust the said 
indebtedness. The fourth section is in the foUowing words : 

" The said bonds shall contain a récital tliat they are issued under the pro- 
visions of this act, and such récital ahall be conclusive évidence, in any and 
ail courts and places, of the validity of said bonds and the regularity of their 
isspe." ' 

The bonds in suit were issued under this act, «nd contain on their 
face a récital that they were so issued. They are signed by the four 
justices, but not by the supervisor; although the predecessor of the 
présent supervisor, one William P. Mentz, signed an agreement, to- 
gether with the four justices, to exchange the new bonds of the town 
for the old ones held by the plaintiff. 

On the seventh day of August, 1879, the plaintiff commenced an 
action in this court against the défendant to recover on coupons 
eut from the original bonds issued in aid of the Lake Ontario Shore 
Eailroad. An answer was interposed containing substantially the 
same défenses to those bonds which the answer hère contains. On 
the trial of this action the plaintiff succeeded, and judgment was there- 
after entered in his favor for the fuU amount demanded in the com- 
plaint. This judgment was satisfied by the plaintiff, and the old 
bonds held by him were surrendered : in considération thereof the 
new bonds, under the act of 1881, were issued. 

As to ail questions litigated or in issue in that action the judgment 
is conclusive évidence, and this court will not again inquire into dé- 
fenses which were there disposed of. See, also, as décisive of thèse 
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questions, Phelps v. This Défendant, 15 Blatehf. 131. The only dé- 
fenses that can be considered hère are those having référence solely 
to the new bonds issued under the act of 1881. 

First. ït is argued that the bonds are invalid because the super- 
viser did not sign them. The language of the act is: "The super- 
viser, together with the justices of the peace, ôr any three of such 
officers, * * * are hereby authorized to exécute, under their 
hands and seals, and to issue, new bondsj" etc.; ând again: "The 
Bupervisor and justices * * * -- are hereby authorized to settle 
and adjust said indebtedness." The use of the word "officers" is sig- 
nificant. Had the législature intended to make the signature of the 
superviser an indispensable condition to the validity of the bonds, 
the act would hâve provided thât the superviser, together with the 
justices of the peace, or any threè of such justices, are authorized, etc. 
There would bave been a distinction between the two classes of offi- 
ciais. To argue that the qualification applies only to the justices of 
the peace, leaves eut of sight the fact that the superviser is, equally 
with them, a town officer. £t seems reasonably clear that it was the 
intention ef the législature to authorize a majority of the five officers 
named to issue the bonds. Four of them having signed, the bonds 
are valid in this regard. 

Second. On the third day of April, 1882, certain tax-payers of 
the town commenced an action in the suprême court of the state of 
New York, pursuant to chapter 531 of the Laws of 1881, against 
Galen Miller, as superviser, praying for a perpétuai injonction re- 
stràining him from paying over to the bondholders any of the town 
meney received by him, and asking fer other spécifie and gênerai re- 
lief. A temporary injunction, granted by the ceunty judge of Niag- 
ara county, is still iù force. The pendency of this action is pleaded 
as a défense. How the plaintiff hère can in any way be affected by 
a chancery action in the state courts between différent parties, it is 
difficult to perçoive. Such a défense could not be succeasfuUy pleaded 
in a similar action in the state courts, although it might there be 
said that twe actions to détermine substantially the same questions 
were unnecessary in the same tribunal, and that one should be stayed 
to await the resuit of the other. But such considérations are not 
relevant hère ; the state and fédéral tribunals are entirely independ- 
ent of each other, and it will be hardly possible to produce an author- 
ity holding that the United States circuit courts should close their 
doors to suitors because the questions which they seek to litigate are 
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also involved in other actions between dififerent parties in tbe courts 
of the state. 

Third. It is alleged that the aet of 1881, c. 13, is unconstitutional, 
null and void, for the reason that section 8 provides that "Any and 
ail pièces or parcels of land situated and embraced withinthe bound- 
aries of the towns of Somerset, Newfane, Wilson, and Lewiston, 
* * * except such pièces or parcels of land as by law were taxable 
in other towns prier to the passage of the gênerai railroad bonding 
act of 1869, * * * shall be assessed for ail taxes levied in said 
towns for the purpose of paying and liquidating any and ail obliga- 
tions or indebtedness of the towns aforesaid, respect! vely." The answer 
allèges that — 

'* At the time of the issue of said bonds there were, and ever since hâve been, 
and still are, a large number of persons ownjng and occupying farms divided 
by the town lines between thetown of Lewiston and towns adjoining thereto, 
the occupants whereof then, and ever since hâve continuously, resided and 
still réside in the said town of Lewiston." 

The pleader may bave had in mind some article of the constitution 
which he thonght forbade this législation, but it is not pointed out. 
No authority bas been cited upholding such a proposition, and the 
entire subject is, with the exception of the brief paragraph of the an- 
swer quoted, left whoUy to conjecture. This court, in any case, 
should hesitate long before pronouneing, in advance of the state 
courts, a state act unconstitutional; but hère there is apparently no 
foundation for the allégation. It is difficult to see wherein the limits 
fixed by the constitution are transgressed, and why the subject-matter 
of the act does not come direotly within the seope of législative pow- 
ers. It foUows that the plaintiff is entitled to recover. 



Porter and others v. Beabd. 

(Oireuit Oov/rt, li. Massachusetts. March 5, ]883.) 

DuTiKS — Action to Recover fok Ereonbotjb Assessment. 

Where, under d«cision 3633 of the secretary of the treasury for 1878, a mer- 
chant leaves a sum of money with the collector of duties instead of the gooda, 
and an examination is made by the appraisers before delivery, and the im- 
porter binds himself to abide the results of the appraiscment " the saine as if 
the goods bad been retained," held, that neither party can take advantage of 
the dahvery as changing the rights of thé other. 
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C. L, Woodbwn/ and J. P. Tucker, for plaîntiffs. 

Chas. Almy, Jr., Asst. TJ. S. Atty., for défendant. 

LowELL, J. In tfais action against the coUector to recover back 
duties, said to bave been erroneously assessed, the parties bave 
waived a trial by jury, and bave agreed to most of the facts. The 
losing party is to bave 20 days to file exceptions to my rulings of 
law. 

The goods were 33 packages of dye-stuffs, imported from France, 
by way of Liverpool, entered and liquidated at a valuation, wbich the 
défendant afterwards raised by reliquidation. The regularity of the 
reappraisement and reliquidation is denied. The plaintifs had re- 
ceived their goods, excepting eight cases, before the controversy arose ; 
and, when they paid the additional duty on ail but thèse eight cases, 
the coUeetor had no means of compelling the payment, and they can- 
not now recover the money from him, since the payment was volun- 
tary. U. S. v. Schlesinger, lé Fed. Eep. 682. 

The eight packages were delivered after a reappraisement had been 
begun, and upon what are known as spécial deposits, under décision 
3633 of the secretary of the treasury for 1878, p. 578 of the printed 
synopsis for that year, by which a sum of money is left instead of 
the goods, and an examination is made by the merchant appraiser 
and gênerai appraiser before delivery, and the importers bind them- 
selves to abide the results of the appraisement "the samB as if ail 
the goods had been retained." Where goods are received in this way, 
I hold that neither party can take advantage of the delivery, as chang- 
ing the rights of the other. On the one hand, the collector cannot 
say that the payment was voluntary, because he had the power to 
appropriate the plaintiffs' money instead of their goods ; and, on the 
other hand, the plaintiffs are estopped to contend that the new liqui- 
dation was made after the goods were delivered. 

Thèse eight packages were imported at four différent times, but 
one will serve to illustrate the question which bas been argued. Two 
cases of "Nicholson Blue, A," were imported by the Istrian, and en- 
tered January 15, 1878, at the invoice valuation, and the entry was 
liquidated accordingly, February 8, 1878. In March, 1879, the ap- 
praisers reealled the invoice and made a new report, April 9, 1879, 
increasing the value on thèse two cases. The plaintiSs asked for the 
appointment of a merchant appraiser, as provided by Eev. St. § 2930, 
and one was duly appointed and sworn. Thèse two cases were sent 
to the appraiser's store, June 5, 1879, and were duly examined, and 
there were several hearings by the board, at which both parties ex- 



â82 FEDERAL BEPOBTEB. 

amîned witnesses, and at whioh counsel were heard. December 10, 
1879, the board reported, sustaining the higher valuation of thèse 
Nicholson Blue, A, gbdds, and thé défendant madë a reliquidation of 
the entry, April 20, 1880. In the mean time the goods were delivered 
June 6, 1879, in the spécial manner already mentioned. The duties 
were assessed at this higher valuation, and were paid under protest, 
and due appeal was taken to the secretary of the treasury, who oon- 
firmed the doings of the coUector. 

The only point of protest and appeal now insisted on is fhat the 
reliquidation was made more than a year after the entry, the goods 
having been delivered and duties paid in the mean time, contrary to 
St. 1874, c. 391, § 21, (18 St. 190.) 

To this contention there appear to be two answers : (1) In point of 
fact, the duties were not paid on thèse eight packages of goods until 
after the reliquidation. (2) If I am mistaken and the goods had been 
delivered, it was under a stipulation which treated them as still in 
the possession of the défendant, and bound the plaintiffs to abide the 
results of the reappraisement. The only resuit which it was impor- 
tant that they should abide, was the reliquidation which ensued, of 
course, when the value was increased by the board of appraisers. 

My décision, therefore, is that the reliquidation of the eight pack- 
ages was regular and binding, and that the plaintiffs cannot recover. 
When the bill of exceptions has been filed and allowed, there will be 
judgment for the défendant. 



The Sabatoga, etc. 

(Œreuit Court, S. D. Jfew York, February 27, 1883.) 

1. Pbnaltt— Pboceedestos to Recx)ver— Violation op Revenue Law. 

Wlienever a vessel, or the owner or master of a vessel, has become subject 
to a penalty for a violation o£ the revenue laws of the United States, such 
vessel shall be holden for the payment of such penalty, and may be selzed 
and proceeded against summarily by libel to recover such penalty. 

Section 3088, Rev. St. 

2. Same— Whbn Vessbi. not Subjbct to Sbizubb. 

The act of congress of February 8, 1881, provides that no vessel shall be sub- 
ject to seizùre or forfeiture as above by reason of the penalty incurred under 
section 2873, Rev. St., unless it shal) appear that the master, at the time of 
the alleged illégal act, was a consenting party or privy thereto. 

Stewart L. Woodford, U. S. Atty., for appellant. 
Goodrich, Deady ce Platt, for claimants and appellees. 
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Wallace, J. Upon the appeal to this court from tbe district court, 
the libel to which the claimants' exceptions, were Bustained in the 
court below bas been amended so tbat it affirmâtively concedeB that 
the libeled v/essel "was used by the owners thereof as a common 
carrier in the transaction of their business as suoh carrier, and that 
neither the owner nor the, master was a consenting, party or privy 
to the illégal act for which the. penalty was incurred." This amend- 
ment relieves , th€) case from any mère technical question, and the 
right to seize the vessel and proeeed against it Bummarily by libel 
under section 3088, Eev. St.,to reicover a penalty incurred under sec- 
tion 2873, althçugh it was a vesgèl used as a çommoij carrier, and 
, neither the owner nqr master was a consenting party or privy tp the 
act for which, the penalty was incurred, is the broad question pre- 
sented by the claimants' exceptions. The act of congress of Feb- 
ruary 8, 1881,. déclares explicitly that a, vessel so used shall not be 
çubject to seizure or forfeiture by force of the provisions of title 34 
of the Revised Statutes, unless it shall appear that the o'vsfner or 
master, at the time of the alieged illégal act, was a consenting. party 
or privy thereto; and section 2873 is one of the provisions of that 
title, 

Fully concurring in the conclusion reached by the district judge, 
and deeming that nothing eau be added to the convincing exposi- 
tion which this act bas received in the opinion delivered by him, bis 
décision is adopted, and the exceptions are sustained by this court. 



LoEiLLABD and others v. Wight. 
{Oireuit Gowi-t, 1). Maryland. Febniary 21, 1883.Ï 
1. TkADE-MaRK — COI-ORED TiN Dbvicks. 

Where complainants were the flrst to adopt and use as a tnark for their prod- 
uct tin tags variously colored, with the name of their brand and their own 
name stamped thereon and fastened upon the outside of their plugs of tobacco, 
although their patent therefor waa declared void after surrender and reissue, 
théy had thé right to the device as a trade-mark, the public having corne to 
know their tobacco by the tags of their peculiar color, shape, aad size. 

a. SAME— iNFHINGEMBHT. 

Where défendants use tin tags which are a close imitation of the tags of com- 
plainant.^so close an imitation that they are calculated to mislead the retail 
purchàser, whether âo intended or not,— it is an infringemént of complain- 
ants' trade-mark, and such use may be enjoined. 

In Equity. Motion for injunction. 
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Cowen d; Cross, for complaînants. 

Charles Marshall, for respondent. 

Before Bond and Moebis, JJ. 

Bond, J. This bill allèges that the complaînants are largely en- 
gaged in the manufacture and sale of plug tobacco; that it fre- 
quently occurred, af ter a box of tobacco sold by them was emptied, the 
dealer would refill it with other tobacco not of complainants manu- 
facture, and by means of the labels and trade marks on the box, sell 
it for tobacco of complainants. That to prevent this fraudulent prac- 
tice the complainants invented a disk of tin, upon which was stamped 
their name and the names of the brand of tobacco, placed it upon 
each plug of tobacco in a box, and varied the colors of the disks so 
as furthèr to distinguish to the eye the brands, and sold their prod- 
uct and advertised it as red tin tag or blue tin tag tobacco. The de- 
vice in the présent suit complainants allège they fîrst adopted about 
August, 1879. At one time they placed the tag beneath the last cov- 
ering or skin of the tobacco, where it would be held firmly and show 
throrigh the surface. For this process they obtained a patent, which 
afterwards they surréndered and obtained a reissue, which was sub- 
aequently declared void, because it embraced more than the original 
patent. But the bill allèges that they had constantly used the device 
of a oolored tin tag, with their name and the brand of the tobacco 
stamped upon it, placed upon the outside of the plug as a trade-mark 
in order to show a purohaser at retail that each plug of tobacco pur- 
chased by him was of the Lorillard manufacture. The complainants 
allège further that having advertised their tobacco largely as "red tin 
tag," "blue tin tag," "green tin tag" tobacco, it is known generally 
by those names to consumers, who ask for it at the shops by those 
appellations and know that they get Lorillard tobacco when they see 
the "red tin tag" or "blue tin tag" upon each plug. The défendant, 
who allèges himself to be a broker and not a manufacturer of tobacco, 
dénies that complainants hâve any trade-mark, but allèges that the 
use of tags to distinguish the grade and quality of many manufact- 
ured articles has long been practiced, and that even if the complain- 
ants had such a trade-mark défendant has not infringed it, because 
those whom he represents as broker make tobacco of such différent 
sizes and colors, and use tags with names of brands so différent from 
complainants', that no one would mistake the one for the other. 

We think the évidence shows that the Lorillards were the first to 
adopt and use as a mark for their product the tin tags variously col- 
ored with the name of the brand and their own name stamped thereon 
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and fasteued upon the outside of plugs of tobacco ; that while theîr 
patent for fasteniug thèse tags on the tobaceo was declared void after 
surrender and reissue, they clearly had the right to the device as a 
trade-mark, the public having corne to know their tobaoco by its 
having on it tin tags of a peculiar color, shape, and size. 

This being so, a glance at the device used by the défendant, or those 
whom he represents as broker, is clearly an imitation of the Lorillard 
device, or the Lorillards' is an imitation of it. To be sure, the little 
disk of tin upon the tobacco sold by défendant bas upon it différent 
names for the brand, and bas not Lorillard's name. But the words 
are in such small letters that, no one without the closest inspection 
would distinguish the différence. But they are of the same size and 
shape, of precisely the same color and enamel finish, and the minute 
letters on them are made with same colored ink. 

The propf shows that the complainants hâve for a long time, aud 
very extensively, advertised their tobacco as "red tin tag" or "blue 
tin tag" plug tobacco. It may not be sold to jobbers always as such, 
but it is so iuquired for by and sold to the consumer. 

The purchasing public, not with standing the size of the plugs of to- 
bacco sold by défendant, and their oolor and flavor, may differ from 
the size and color and flavor of Lorillard's plug tobacco, would be 
deceived by the color of the tag and its resemblance to that of com- 
plainants', and think the red-tag tobacco of the one is the red-tag to- 
bacco of the other. The défendant contends that the shape and 
flavor of the plug sold by hiin 'vfill advise the retail purchaser of the 
manufacturer. But one seldom détermines the manufacture by the 
size of the pièce the dealer gives him for bis money, and he cannot 
tastè the tobacco till after he bas bought it, Besides, if the size and 
flavor of the plugs will show the purchasing public they are buying 
the defendant's or bis principal's tobacco, why should he use a tag 
of any color to distinguish it. For some reason the tags closely re- 
sembling those in use by complainants are placed upon the article 
sold by him, when, as he claima, the public would know bis manu- 
facture by the label on the box, the size and shape of the plug, and 
its flavor. 

We think the Lorillards were the first to adopt this method of dis- 
tinguishing the grade and quality of manufactured plug tobacco ; 
that they bave a trade-mark ; that the defendant's tin tags are a 
close imitation of it — so close that they are highlycalculated to mis- 
lead and do mislead the retail purchaser, whether it is so intended or 
Y.15,no.5 — 25 
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mt; and that^Jie sliould be jrestjaimed from selling tobacco havîng 
such imitatedjdevioea. Tàe défendant bas tbe right to use tin tags, 
but they muBt be of sucb size, sbape, and color as will not mislead 
tbe public. - 
An order will be passed in accprdanca witb tbis opinion. 

MoBBis, J., concurredi 



New Yobk Belting & Paokinô Cô. and othera v. Siblbt. 

, . . {Circuit Court, JX Masaac7t,vMt». March 2, 1883.) 

1. Patent La w— Construction of Cl'aimb m Lbtters Patent. 

" ■■ The diÈfclaimers, qualiflcations, and limitatib&S' imposed by the patent'Offlce 

■: \ : upon a patËntée are f orever binding upon hiai if; be choosea to accept a patent 

containing them. Buch qualifications are conditions précèdent, and are made to 

protecttMrd persons, whoinight'otherwise be misled to their injury by the 

subséquent enïargeineht by reissue or by construction. 

2. SAMB-r^îlEMEIiy OF PATENTEE. 

The applicant for a patent.may refuse to take it with limitations, and being 
rejected may apply to the suprême court of the District of Columbia, under 
Kev. St. f 4911 ; and, if still dissatisfled, hé has his remedy in equity by section 

4915. • : 

^C, H. Drew, for coaiplainant. 

B. F. Thurston and F. P. Fish, for défendant. 

Before Geay and Lowell, JJ. 

LowELL, J. Tbe décision of tbis case, like so many others of its 
class, dépends upon tbe construction to be given to tbe claims pf tbe 
pate,nt. It is No. 140,635, granted to George Merrill, July 8, 1873, 
for an improvement in knitting-macbines. Tbe resuit accomplisbed 
by tbe new machinery is tbe production of a knitted fabric, into 
whicb warp and weft tbreads are introduced, without weaving in the 
ordinary mode, for the warp and weft are locked or beld togetber by 
a second weft or knitting thread. Any knitting- machine may be 
adapted to tbis use, and tbe mère opération of knitting in not changed. 
The most essential thing is to présent tbe warps to tbe knitting nee- 
dles at an angle to the line of action or reciprpcation of the needles, 
else there will be no opportunity for them to move as tbey must, in 
and out, to form and interlook the loops. So plain is the neeessity 
for tbis spécial mode of opération, that tbe witnesses in chief for the 
plaintiffs testify that a pièce of clotb sbown them as having been 
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made by the défendant must hâve been made by a machine substan- 
tially like thatof the patent; and tbis appears to be so, if the claims 
can faave the broad scope which the plaintiffs contend 'for. 

The invention is said in the spécification to be applicable tO itev- 
eral différent kinds of cloth, and that which is particularly described, 
which is a tube made on a ciroulàir Knitting-machine, bas been fOund 
very valuable for the hose of fire-engines, and other similar purposes. 
A cylinder, called the ring, C, is furnished with needles, which recip- 
rocate vertically; a frame, F, for distributing the warp threads, is 
suspeuded above the cylinder, and provided with a hole or space for 
each warp thread, and is so much larger than tbe cylinder that the 
warp threads which pass through it are bent over as they descend, 
and are presented at an angle to the line of reciprocation of the 
needles ; and, by raising or lowering this frame, the angle may be 
varied. Two weft threads are now laid round the cylinder, — one for 
the fiUing and one for the knitting, or looking, which is done by the 
needles in any ordinary mode of knitting. 

The fifth and last claim of the patent is not infringed. The other 
four contain, as an élément of their combination, the warp frame, F. 

The first claim is: 

"(1) In combination with a séries of reciprocating needles, arranged to op- 
erate as described, the frame, P, or îts équivalent, arranged to guide and de- 
liver a séries of warp threads, àt an angle to the line of reciprocation of said 
needles, between the needles, substantially as set forth." 

Claim 2 is for — 

" Such a frame, or guide, F, when made adjustable In relation to the needles, 
whereby the angle at which the warp threads are presented to the needles 
may be varied, as set forth." 

The third and fourth claims both mention a frame or guide ar- 
ranged to deliver its threads at an angle to the line of reciprocation 
of the needles. 

This case tums upon the question whether the défendant uses the 
guide frame, F, or its équivalent. He bas a frame which is not of 
such a shape as to présent the warp threads at angle to the line of 
reciprocation of the needles. For this purpose he uses a cam placed 
towards the bottom of bis cylinder, which pushes out a few threads at 
a time at the right moment. The plaintiffs insist that the devices 
of the défendant are the équivalents for his warp frame. The de- 
fendant replies that a patent was granted in England, in 1852, to 
Nichols, Livesey & Wroughton, for a knitting-machine, calculated to 
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do the work of the plaintiffs' machine. Thèse English patentées, in 
their spécification, take for granted one well-known sort of knitting- 
machine, in which the needles are horizontal, and do not reciprocate, 
but the fabric reoiprocates, and show how warp and weft threads are 
to be laid and knitted into a fabric substantially like Merrill's. The 
défendant has produoed in court a machine whiçh appears to be made 
from the description and drawings of this patent. This machine 
employs a cam for pushing out the warp threads. On the other 
hand, the plaintiffs contend that the Nichols, Livesey & Wroughton 
patent was a paper patent nierely, and that the machine described 
in it would do no useful work. 

We are of opinion, in accordanee with the defendant's argument, 
that the plaintiffs are estopped to say that the English patent did not 
describe a working machine, When Merrill applied for his patent* 
with claims in which the guide or frame, F, or its équivalent, was 
claimed in a gênerai way, the examiner wrote that several of the 
claims were anticipated by the patent of Nichols, Livesey & Wrough- 
ton, and by two others. The first claim was then amended by add- 
ingafterthe word "guide" the words "anddeliver," and after the worda 
"frame, F, or its équivalent,^ arrangea to guide a séries of warp 
threads," thèse words: "at an angle to the Une of reeiprocation of 
said needles." The examiner again objected that the first claim 
would still be too broad unless a certain part of the spécification 
should be limited, and that other claims, which mentioned the frame, 
F, without the qualification which had been added to the first claim, 
were still too broad; for, though they claimed the frame in combina- 
tion with reciprocating needleS, "it is not supposed," he wrote, "that 
applicant intends to base any claims to patentability upon the fact 
that his case employs reciprocating needles, while those in the référence 
are stationary, for both classes of machines are equally familiar," etc. 
The applicant appealed to the commissioner of patents, but without 
effect. He then submitted amended claims, in which he added, after 
frame, F, the words "arranged as above described," and the office re- 
quired him to add, after arranged, "to deliver its threads." In the 
letter making this condition, the examiner wrote, in référence to a 
change in the spécification such as he had before referred to : 

" A's the whole merit of the case is made to turn on the fact that the warp 
threads are delivered to the needles at angle to the Une of their reeiprocation, 
and as the spécification describes no advantage in so delivering them, rather 
thau moving them out of Une, (as in the référence eited,) it should be amended 
to do so." 
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Aecordingly the patentée added the paragraph whicii immediately 
^précèdes the claims : 

" The great advantage of a machine constructed on this plan is that by 
thus combining the reciprocating needles with a warp frame, arranged to de- 
liver its threads as described, the needles in their movements pass between 
the warp threads, and are in such a position that the weft and locking threads 
can be laid in position by a simple carrier, and the whole opération of uniting 
and binding together the threads is performed by the needles alone, without 
the use of any other déviées ; the needles and the meehanism that opérâtes them 
being the same as is in gênerai use in knitting-machiues." 

In this paragraph we find admissions and statements which require 
us to say that the change from one form of knitting meehanism to 
another has nothing to do with this invention, and that the frame, F, 
delivering its threads at an angle, is not the same thing as a frame 
which eannot of itself guide and deliver the threads at an angle, but 
must add a cam, or "other devices," as the patent has it, for that 
purpose. 

It has been several times decided by the suprême court that dis- 
claimers, qualifications, and limitations, imposed upon a patentée by 
the patent-office, are forever binding upon him if he chooses to ac- 
cept a patent containing them. Not only are third persons likely to 
be misled to their injury by any subséquent enlargement by reissue, 
or by a broad construction of claims thus intended to be limited, but 
theèe qualifications are conditions précèdent, without which there 
would hâve been no grant at ail, and, of course, the graiit must be 
taken as it is given. If the applicant considers the case important 
enough, he may refuse to take a limited patent, and, being then re- 
jected altogether, may apply to thé suprême court of the District of 
Columbia, under Eev. St. § 4911; and if still dissatisfied, he has his 
remedy in equity by section 4915. Thèse remédies are ample, and 
they are exclusive under the décisions cited by the défendant. Legett 
v. Àvery, 101 U. B. 256 ; Goodyear Co. v. Davis, 102 U. S. 222 ; James 
V. Campbell, 104 U. S. 356; Miller v. BrassCo. 104 U. S. 350, 355, 
per Bradley, J. ' 

Construing the patent as we must according to the requirements 
of the ofiîce, acquiesced in by the patentée, the défendant does not 
infringe it, because his frame has not the peculiar construction which 
the examiner deolared was the only ground for issuing the patent. 
It does not guide and deliver the warps at an angle without the aid 
of other devices, but employs a cam to assist in that work, as in the 
older English invention. Bill dismissed. 
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Standard Measurino Machine Co. ». Tbague and othera. 
(Oireuit Court, D. JUasaaehusetts. Maroh 2, 1883.) 

1. Patent Law— Infrinubment. 

Where a wholly new method or art has been discovered by a patentée, the 
courts will construe the clairas of his patent broadly, and so asto corer ail such 
mechanical means as embody the real invention, 

2. SaMB— EVIDEKCB OF Infeingement. 

Evidence, in an action for infringement of a patent, that the défendants raade 
one machine of the klnd complained of and exhibited it at a mechanio's fair, 
is not sufllcient, in the absence of proof that thev ever used or sold such ma- 
chines. 

Chauncey Smith and T. L. Wakefield, for complainants. 

George L. Roberts â Bros., for défendant, 

Before Geat and Lowell, JJ. 

LowELL, J. The plaintififs bring this suit for the infringement of 
two patents. The first and more important patent is No. 194,743, 
granted to Tapley and Porter, August 28, 1877, entitled' "improve- 
ment in devices for automatically measuring the superfioial area of 
sides of Teather," etc., and is desoribed as consisting, first, in the use, 
in combination with a weighing scale, and an index operated thereby, 
of a séries of weighta suspended above the platform of said scale at 
points equidistant from each other, and each representing a given frac- 
tional part of a square foot of area, and adapted to be automatically 
deposited upon the platform of the weighing device, either separately, 
coUectively, or any given number thereof, according to the area of the 
object to be measured. 

The patentées then proceed to describe the particular machinery 
by which this opération is to be performed : 

A number of pins are set above the platform of the weighing device, and to 
ench pin is attached a weight, both being held above the platform by a spiral 
spring attached to the pin ; the pins project through perforated tables, and the 
upper table, wliich is set on springs, risas to the exact height of the pins. The 
skin, or other thin article, to be measured, is laid on this table, so that it is 
supported in part by tlie table, and in part by the heads of so many of the pins 
as its area will cover; a " folio wer," or pierced platform, isnowbrought down 
over the slsin by a simple lever, and thèse two, with the pins upon which the 
skin rests, are lowered by the action of the same lever until thèse pins de- 
posit their weights upon the platform of the weighing device; the remaining 
pins are not acted on at ail, but push up through the holes in the follower. 
The pins are equidistant from each other, and the weights are ail precisely 
alike. The resuit is that certain defînite areas of the leather, marked out by 
the dis^'ance of the pins from each other, are represented by certain equai 
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weights, which are registered on the scale of the weighiiig machiné. It Is of 
no conséquence what the areas are, or what the weights are, so that they. are 
ail alike; so m any square inches, orhalves, or quarters, or any other fractions 
of au ineh, or, of a fpot, are represented by so many pins carrying equal weights, 
which may be pounds or ounces, or any known weight, or deânite fraction of 
such weig'at, provîded tlie scale is graduated accordingiy. 

ïbe patent was reissued May 18, 1880, as No. 9,204, and this suit 
is, of course, brought on the reissued patent. 

ïhe only évidence in the case is that of experts on each side, and 
admissions of the défendants as to certain macliines. It appears from 
the absence of testimony which would not fail to be çroduced, if it 
could be found, that this invention was whoUy new, and that, for the 
first time, the siiperficial area of a side of leather, or other thin article, 
was ascertained by a weighing machine, through the ingénions con- 
ception and eontriyance of representing a given area by a given weight. 

The défendants admit that they pwn two later patents, called ii^ 
the record Winter No. 1 and Winter No. 2, and that they hâve 
made and sold a machine made in conformity with No. 2, which is 
represented in the case by a model. The only questions in this part 
of the case are, whether this,maohine infringes the reissued patent ; 
and, if it does, whether any claim which it infringes is justified by 
the original. 

The défendants' machine has a perforated or "slatted" table, upon 
the rear of which is balanced, upon knife edges, another table, or 
frame, or foUower, to the slats of which are hung weights at equal 
distances from each other; the front of this frame is connected with 
a spring balance, which has an index graduated to represent areas 
of surface. When the frame is brought down to the table, with 
nothing between them, ail the weights pass through the interstices 
of the table; when a skin is placed upon the table and the frame is 
brought down, the skin intercepts a number of weights, ^according to 
its area, and the weighing machine indicates the exact area thus in- 
tercepted. 

The plaintififs rely on the first and second claims of the reissue. 
The first claim is : 

"(1) A machine for measuring surfaces, embodying the follôwing éléments, 
viz., a weigliing mechanism provided with an index flnger, and a scale grad- 
uated to represent square feet and fractional parts thereof ; and a Jacquard 
mechanism adapted to be acted on by the object to be measured, and thereby 
cause a movement of the index 'flnger along the scale, in proportion to the 
size of the object being measured, for the purposes specified." 

The second is still more gênerai. 
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We think both thèse claïme are infringed. The accomplished ex- 
pert of the défendants testified that no Jacquard mechaftiism was ever 
operated by strings and weights; but, in reply, the complainant's ex- 
pert proved, by a citation from Knight's Mechanical Dictionary, that 
such a contrivance, in a loom called Jacquard, was known before the 
date of this patent. 

In the défendants* machine, as compared with that sued on, every- 
thing is reversed ; the weights descend to the leather, instead of the 
leather to the weights; the index is arranged to show areas by the 
weights omitted, rather than by those covered ; a spring balance is 
substituted for the platform scale. But, considering that Tapley and 
Porter had discovered a whoUy new method or art, they should be 
permitted to construe their patent broadly, covering ail such mechan- 
ical means as embody the real invention, which is, equidistant 
weights to correspond with equal a.Tcea,a, and a selecting mechanism 
like the Jacquard, to cause the aggregate of thèse weights to be 
meaaured upon the index of a weighing machine. So construed, 
there is no doubt of the infringément. 

This invention was described in the original patent. We suppose 
the reissue was taken out to guard against a narrow construction of 
the claims of the original patent; but, in so novel an invention, we 
think the first and sixth claims of that patent might well be held to 
embrace the défendants* machine. The only points in which they 
might seem to be too narrow, are in mentioning the platform of a 
weighing machine, when, as we bave seen, the défendants use a 
spring balance, and, in one of the claims, a downward movement of 
the leather is mentioned, whereas the défendants move their weights 
down to the leather. Thèse are undoubted and well-known équiva- 
lents, and the omission of a distinct claim for équivalents is not im- 
portant. 

The second or Etheridge patent, dated August 28, 1877, No. 194,- 
662, which is for an improvement on the Tapley and Porter inven- 
tion, is owned by the plaintiffs, and is thought by them to bave been 
infringed by the défendants in making a machine under their own 
patent, Winter No. 1. There is very little évidence upon the subject 
in the record, and the défendants object, with some reason, that there 
is no call upon the court to décide whether Winter No. 1 does in- 
fringe Etheridge. The only évidence of infringément is an admission 
by the defetidants that they made one machine like their patented 
improvement (No. 1) and exhibited it at the mechanics' fair, in Bos- 
ton, in 1878. They do not admit that they ever used or sold such a 
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machine, but eontend that it was made, or may hâve been made, as 
a model or illustration of their own patent. We consider the évi- 
dence of infringement of this patent insufficieut to require us to com- 
pare the inventions with eaoh other. 
Decree for the complainants. 



KiMBALii and others v. Hess and otbers. 
{Circuit Court, If. B. New York. February 26, 1888.) 

1. Patent Law— Construction of the Claimb op thb Patbntbb, 

Where the patentée appears to bave been the flrst to discover a new method 
or process, the court will, if possible, give a broad euough construction to his 
claims to cover ail such mechanical means as embody the real invention. 

2. SAME— l^niNGBMENT. 

The défendants employed the plaintifi's patented processof treatingtobacco, 
with the exception that they made use of an équivalent for the gum arable used 
by the plaintifls to produce the same efEect as that rendered bj the plaintiS'g 
process. Udd, an infringement. 

Geo. B. Selden and B. F.Thurston, for complalnant. 

W, F, Coggswell and H. McGuire, for défendants. 

Wallaoe, J. Infringement is alleged of letters patent granted to 
the complainant as assignées of William S. Kimball, bearing date 
-Tune 30, 1874, for an improvement in preparing tobacco. The pat- 
ent contains two claims — one for a process and the other for the prod- 
uct. The invention relates to a process of treating tobacco while 
being prepared for use by which the product known in the trade as 
"flake-cut tobacco" is made. Tobacco known by that name is readily 
distinguished by its appearance from other varieties of the manu- 
f actured article, but was unknown until it was introduced to the trade 
by the patentée about a year prior to obtaining his patent. When 
the process of its préparation is completed, the article as designed for 
use, instead of being fluffy like the long-cut, or fleecy like the fine- 
cut, or broken like the grannlated, is in the form of thin flakes, the 
particles adhering closely together and being hard and dry. When 
crunibled for use the flake-cut does not pack as closely in the pipe as 
the other préparations, and thereby facilitâtes a botter draft, and the 
smoke is cooler and freer, and does not bum the tongue* Practi- 
cally there is no difficulty in determining wbat is meant by the term 
"flaky" as descriptive of the characteristic of the product. 
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The utility of the invention is demonstrated by the faot that the 
"flake-cut" speedily became recognized as an approved préparation 
of smoking tobaeco, and since its introduction bas commanded a large 
and constantly-increasing market., The défendants bave added their 
contribution to the gênerai acknowledgment of its merits by manu- 
facturing it and introducing it to their customers. The validity of the 
patent is conteated upon tbe grounds that the spécification is so am- 
biguous and obscure as to rènder the patent void, and that there is 
neither novelty nor utility in the invention. The reasons why thèse 
défenses were held ;to be untenable were stated by the court orally at 
the close of the hearing, and it is unnecessary to repeat them now. It 
bas been deeïriëd bést, however, to formulate the views of the court 
in regard to the construction of the patent, in order that there need 
be no misapprehension as to what constitutes infringement. 

In view of the prier state of the art, the gist of the invention de- 
scribed in the patent consists in treating the leaves of the tobaeco 
while they are being prepared for the cutting-machine with a solution 
of gum arable or an équivalent adhesive material, so that the leaves 
wiil adhère togethèr without other pressure than they are subjected 
to by the cutting-machine. A sufficient quantity of the gum arable 
or its équivalent must be employed, so that the fibers will adhère 
togother after passing through the cutting-machine, and remain in 
flakes or lamina after the product is dried and prepared fpr use. This 
broad construction is given because the patentée was the first, so far 
as the proofs show, to employ an adhesive material during the pro- 
cess of préparation for the purpose of producing the flaky character- 
istics which not only serve to distinguish the product, but impart to 
it its peculiar value. 

The proofs show that tobaeco prepared for chewing bas custom- 
arily been treated with a variety of materials for sweetening or fla- 
voring it. Some of thèse, like licorice, contain su£&cientgum to pro- 
duce more or less adhésion between the leaves when they are 
moistened and pressed togethèr in the cutting-machine. They were 
never applied with the object of producing adhésion, and the degree 
of adhesiveness which they contributed, when appréciable, was incon- 
siderable. IJnless they are used in such proportions as to be not 
only an équivalent for gum arable, but to impart the flaky character- 
istic to the product after it is dried and fuUy prepared for use, the 
patented process is not infriuged. The défendants for a time 
adopted the précise treatment described in the patent; subsequently, 
however, they dispensed with the gum arabicand 83.turated the leaves 
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of their tobaeco with adhesive substances "by sweetening them witb 
syrup, and intermixing with {he leaves what is knoTO as plug-sorap, 
■which is highly charged with adhesive material. Their product, 
npon examination, is found to contain a great«r quantity of adhesive 
material than the complainant's product as usually prepared accord- 
ing to the process of the patent. Whether the défendants hâve thus 
attempted a colorable évasion of the patented process, or whether in 
good faith tbey hâve believed themselves justified in adopting their 
substituted treatment, is not material. They hâve used an équiva- 
lent for the gum arabic of sufficient adhesive properties to impart 
the flaky characteristic to the product, when dried. This is infringe- 
ment. 
The usual deoree for an injunction and accounting is ordered. 



BuBDELIi V. COMSTOOK.* 
( Oireuit Court, S. D. Ohio, W. D. March 5, 1883.) 

1. Damages pob Inprikgbmbnt of Patbnt— Wnsai Equitt has Jobisdiotton. 

The proper forum in which to sue for damages arising from infringement of 
a patent is a court of law, but chancery courts may take cognizance of such 
cases if they invoJve some élément of équitable jurlsdiction ; and when such 
courts bave once rightfuUy obtained jurlsdiction they may proceed and de- 
cree f ull relief. 

2. Same— Surr Bbought jost Bkfokb Expiration of Patent— Feaud on ëquitt 

JCRXSDICÏION. 

Whore, though a bill in equity, alleging infringement of a patent and pray- 
ing for an injunction and an account, was flled only flve days before the expira- 
tion of the patent and no effort was made to obtain an injunction, hdd, that 
the prayer for an injunction was a mère pretext, and that the court never ao- 
quired jurisdiction of the case. 

Qottfried v. Moerldn, 14 Fed. Rbp. 170, distinguished. 

3. Dbfkct dp Joribdiction— Whhn Avahablk. 

A plain defeot of jurisdiction may be insisted upon at the bearing. 

In Equity. 

Hoadly, Johnson d Colston, for complainant. 

Perry é Jenney, for respondent. 

Baxter, J. The proper forum in which to sue for damages arisîng 
from an infringement of a patent is a court of law. Root v. Rail- 
loay Co. 105 U. S. 189. Bat chancery courts may iake cognizance 
of such cases if they involve some élément 6f équitable jurisdiction. 

*lîeported by J. C. llarper, Esq., of the Cincinnati bar. 
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Owuers of patents are entitled, as well to protection agaiast future 
invasions of their rights, as to compensation for past injuries. Henee, 
parties desiring such relief must, from the necessities of their cases, 
invoke the aid of courts authorized to issue injunctions, and when 
jurisdiction is once rightfully obtained, the court may proceed and 
decree full relief. This principle was applied in the case of Gottfried 
V. Moerlein, lé Pbd. Ebp. 170. The bill in that case was filed 16 
months before the expiration of the patent sued on. Therein 
the complainant prayed for an injunction and an account. The 
prayer for an injunction, based on a statement of faets prima fade 
entitling the complainant to that relief, gave équitable jurisdiction, 
The défendant acquiesced in this view of the case. He took no ex- 
ception to the jurisdiction, but answered and prooeeded to take proof 
and prépare the case for trial. The patent expired in May, 1881, 
and the case was heard in November, 1882. Most of the évidence 
was taken after the patent had expired. When the case was called 
for hearing, the défendant moved to dismiss it for the want of juris- 
diction. But the court thought that the jurisdiction acquired in the 
beginning was not ousted by the subséquent expiration of the patent, 
and disallowed the motion. I am satisfied with the décision and 
adhère to it. But this is a very différent case. The bill herein was 
filed in November, 1864, just five days before the expiration of the 
patent sued on. It ailso prayed for an injunction and an account. 
But it is manifest that the prayer for an injunction was a mère pre- 
text— "a device to transfer a plain jurisdiction to award damages 
from a court to which it properly belongs, to this court." Betts v. 
Gallais, L. E. 10 Eq, 392. The injunction prayed for was neither 
expected nor desired. No court would, under the faets stated, hâve 
granted it. If issued, it could ouly hâve operated for the few days 
intervening between the filing of the bill and the expiration of the 
patent. We bave no hésitation in declaring that, upon thèse faets, 
this coujft never had jv/risdiction of the case. The défendant, taking 
this view of the law, promptly demurred, alleging a want of jurisdic- 
tion. His demurrer was pverruled. But this décision is not con- 
clusive of the question. Objections to the jurisdiction are usually 
taken in the first instance, but a plaiii defect of jurisdiction may be 
iiisisted upon at the hearing. Thompson v. Railroad Go. 6 Wall. 137. 
Ouf opinion is that this court is without jurisdiction, and complain- 
àht's; bill wîll, therefore, be dismissed, with costs. 
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BuBDELL V. i>ENia and others.* 
'{Oirouit Court, S. D. Ohio, W. D. Maroh 5, 1883.) 

1. Kbplication— New Cause oï" A-OTIoN 

A replication cannot go behind thè case made by the déclaration and add 
ahother and différent cause of action. 

2. Patents— Action pob Damages fob Infbinoement— IiîsuTFicimNx Keplica- 

TioN To Plba of ah Accord and Batisfaotion. 

In an action for damages for infringement of a patent, plaintifis averred the 
construction and use by défendants of certain infringing machines from Jan- 
uary 23, 1861, when plaintifEs acquired their joint title to the patent, until the 
commencement of the action, October 6, 1861. Bef endants pleaded an accord and 
satisfaction with an authorized agent of plaintiffs, to 'which plaintiflg replied 
that on March 13, 1860, (nearly a year before plaintifis acquired their joint 
title to tlie patent,) the défendants purchased the infringing machines from 
persons uuknown to and witJi whom plaintifis had no connection, and that 
défendants thereafter used said machines as âlleged in the déclaration. On 
de'murrer such replication held to be bad. 

Hoadly, Johnson é Golston and Pugh é Pugh, for complainants. 

Perry é Jenney, îov àeîer^aniB. , 

Baxteb, J. This suit was commanced on the setenth of October, 
1861. At a trial thereof had several years since, plaintifis recovered 
a judgment for $126. This judgment was reversed by the suprême 
court and the cause remanded to this court for a retrial. ^ Upon its 
return the parties began to ple^d de novo. The case, as made by 
plaintiiïs' amended déclaration, is a claim for damages alleged to 
hâve been sustained by the plaintiffs by reason of an infringement 
of a patent, described in the pleadings, in conséquence, as is averred, 
of the construction and use of seven sewing-nkachines, by défendants, 
from the twerity-third pf January, ISCl,— the:dateiat which the plain- 
tiffs acquired their first title tothe invention alleged to hâve been in- 
fringed, — until the commencement of this suit in the following Octo- 
ber, — a period of 8 months and 14 days. If the plaintiffs recover 
and obtain a fair assessmeht of damages, tnéy wôùld probaMynot 
recover enough ta pay more than IQ per cent, of their attorney's fées 
for services in the prosecution 6f thè suit. Neverthelesa, they are 
American citizehs, and hâve a 'cbnstitutiônalright tô litigate, if they 
-want to, and, judgmg from the record, tiiêre is no just grbupd to 
doubt their désire to be heard. . '■ .,: 

Plaintifts' àmènded déclaration vas filed January 7, 1881. The 
défendants pleaded thereto twQ spécial pleas, averring in subsjfcaince 

«llepoited by J. C. Harper, Esq., of the Cincinnati bar. 
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an aceounting with an authorized agent of the plaintiff for thé flam- 
ages clàimed in this action. To thèse/ plaintifs file eight replica'jiona. 
In two of them they set ont and aver that ou the thirteenth of March, 
1860, nearlya year befofe theyacquired their- joint titleto the inven- 
tion alleged to hâve been invaded, the défendants purchased the seven 
sewing-machines, detailed in thpir déclaration, from parties urtlinown 
to and with whom plaintiff had no. connection, and that they there- 
after used them as set forth and alleged in their déclaration. 

Possibly there may be some pertinency in thèse two repUcations; 
but if .80 this court is unable to see it. No recovery can be had in 
this suit for any infringement of the plaintiffs' patent beforethey ac. 
quirëd their title thereto. The défendants raise no question as to the 
yalidity of plaintiflfa' patent, nor do they deny their title, or the al- 
leged use thereof . Théir défense is that they hâve accord ed with 
and J)aid, or secured to be paidtô an authorized agent, the damages 
claimed therein. This is the issue tendered by the défendants' spé- 
cial pleas. The replication is an effort to go behind the case made 
by the déclaration, and add another and différent cause of action. 
To thèse replications défendants demur, and we think the demurrer 
is well taken. But the case will proceed to trial on the other issue» 
made by the pleading. This court, ho wever, thinks that now, after 
the lapse of 21 years, 4 months, and 26 days sinoe its institution, 
the case might be amicably adjusted, without offending the court or 
doing violence to the rights of the parties. 



PoAGB V. McGowAN and others.* 

<{OircuU Court, S. D. Ohio, W. D. March 6,1883.) 

1. Reisstjb Invalid bt Rçason of Defbctitb Affidatix— " Inofbbativb And 
InVàlid" Constkued. 

Where the affldavit, -upon an application for the reissue of a patent, alleged 
eimply that the patent songht to be reissued was not " fully valid and avail- 
able," Md, that that-language ig not the équivalent of the statutory require- 
merit that the oriiginal miùst be " Inoperative or invalid by reason of a def act- 
ive or insùfflcîeiit speoifleation," and that a reissue predicated on such a» 
af&davit is invalid. 

2 ■Reissue No. 5,544, forjpnptovemeat.in water tanks fpr railways, ft«îd invalid. 

■ ' «Bepoitéd by J. C. Hnrper, Esql, orthe Gihcinnnti bar 
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In Equity. ^ Suit on reissued letters patent No. 5,54é, granted to 
the McGowan Pump Coiiipany. The 'original patent wa's'No. 63,418, 
issued to John Mor^o^ for an improvement in water-tainlis for railways. 

L. M. Hogea, for complainant. 

Sfcm ce Pecfe, for reispondfents. ' ' ' 

. BixTEB, J., Complaisant compiains, of an infringedièiit by de- 
fendants of a patent which he elaimSi to own. His prayer is for an 
injunction and an account. The original, of which complainant's 
patent is a second reissue, was issued on the second of April, 186t. " 
It was reissued September 5, 1871, and àgain on August 1, 1873. 
The défendants, among other défenses^ deny the validity of there- 
isBue sued on. A reissue may be had when the original "is inopera- 
tive or invalid by reason of a defeçtive or insufficient spécification, 
w,hen the same arises from inadyertence, accidéiit, ormiôtakè, with- 
oùt any fraudulent or deceptive intention." Tbéy are obtaiûed, aà 
originals, upon pétition and affidavit of the applicants. Thèse set 
forth the grounds upon which thé applicant demanda either the orig- 
inal or reissued patent. 

A pétition and affidavit were filed upon whîch the reissued patent 
sûed on herein was pfedicate^. But the aiffidavit does not affirm that 
the original or the first reissue was èither inoperative or invalid, ,biit 
in lieu of this statutory requirement the affidavit allèges that the sanié 
was not "fuUy valid and availablè." The langûage thus empioyed.' 
is not the équivalent of that prescribed by the statute; it îs aii éva- 
sion, declared by this court ià Whitéli/-v. Sivayne, 4'Fishèr, 117,' ^obe 
insufficient to, support a reissued patenti For a full discussion of" 
the question référence may be had to Judge LeaYitt's opinion iii that 
case. See, also, the following: Giant Pôwdér Co. y. Çal, Vigdret 
Powder Co. 18 0. G. 1339 ; Twain\. Ladd, 19 0. G.; Miller v. Êridge-' 
port Bmss Co. 21 0. G. 201; aiid James v. CarnppfU, 21 Q. G. 341. 

The complainant's reissued patent, tested by thèse adjudications, 
was issued without authority of la w,' and îs invalid. Ètis bill will, 
therefore, be dismissed, witli costs. 
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Pope Manup'g Co. r. Mabqtta and otbers.* 

{Oireuit Court, 8. D. Ohio, W. D. March 6, 1883.) 

1. Reissites iNTAiiiD Becacsb of Unkbasonablk Delat nr AppLTma pob Tebu. 

On demurrer to bill of complaint, upon reissued patents, one of which wai 
reissued 13 and the other 11 years after the originala were issued, AefeJ, that tbe 
right to hâve the patents reissued had been abandoned and lost by unreasona- 
ble delay, and that the reissues are, therefore, invalid. 

2. SniTs ON Patents — Multifariousness of Bill. 

When the bill of complaint seeks relief upon two patents and faite to show 
that they are capable of conjoint use or hâve been in fact go used by défend- 
ants, qumré, whether tbe bill is multifarious. 

3. Reissues Hos. 7,97:i! and 8,252, for improvements in vélocipèdes, A«M invalid. 

In Bquity. Suits on reissues Nos. 7,972 and 8,252, for improve- 
ments in vélocipèdes. The original patents were Nos. 59,915 aud 
46,705, respectively. 

Coburn d Thacker, for complainant. 

Stem d Peck and Wood d Boyd, for respondents. 

Baxteb, J. This is a bill to restrain furtber infrîngemeni and re- 
cover for past infringement of two reissued patents. The original of 
one of them was issued on tbe seventb of March, 1865, and was reis- 
sued May 28, 1878. The original of the other was issued twentieth 
December, 1866, and was reissued Nbvember 27, 1877. The bill is 
demurred to. 

Complainant fails to show by bis bill that the two inventions al- 
leged to bave been infringed are capable of conjoint use, or that they 
bave in fact been so used by défendant. For the want of tbis aver- 
ment it is insisted that the bill is multifarious, etc. 3 Fisher, 63 ; 
6 Fisher, 286; and Gamewell, etc., Co. v. City of Chillicothe, 7 Fed. 
Eep. 35é-5. 

I am iaclined to think the demurrer is well taken. But dn view of 
another question raised by the, demurrer, whicb is clearly fatal, I 
bave not fuUy considered, hor hâve I deemed it necessary to décide, 
whether the bill is or is not multifarious. 

One of the patents was reissued 13 and the other 11 years after 
the original. The right to this reissue had been abandoned and lost 
by unreasonable delay. Bantz v. Frantz, 105 U. S. 160, and Miller 
V. Bridgeport Brass Co. 104 U. S. 350, decided at the last term of the 
United States suprême court. The reissued letters sued on are 
therefore invalid. Complainant's bill will be dismissed, with costa. 

*Keported by J. C. flarper, Esq., of tbe Cincinnati bar. 



VALLEBTOK V. SNOW. 401 

Wallerton V. Snow and others. 

{Circuit Court, D, Kansas. November 28, 1882.) 

L Eqditt — Pbe-emption — Gotbrnmeïnt Patents. 

By joint resolution of April 10, 1869, congress provided that a bona fide set- 
tler upon certain lands known as the " Osage ceded lands," in Kansas, should 
hâve a right to purcliase on certain terms. The défendant, Snow, was such a 
settler, and, having the right to purchase under said joint resolution, he made 
the requisite proof and tcnder of the purchase money to complète such pur- 
chase. ffeld, tliat he was entitled to a patent from government, and hàs an 
equity in the land and improvements thereon which he is at liberty to sell and 
convey. 

2. Same— Local La^îd-Officbr. 

The refusai of a local lanfl-officer to receive the purchase money, oh the 
ground that it was toc late to give notice to others who were supposed to hâve 
an adverse claim, will not defeat such settler's rights. 

3. Bame— Rights OF Subséquent PuRCHASEns. 

Where one holding an équitable title as abpve conveys that equity and gives 
up possession to another, who agrées to pay therefor when the grantor's equity 
shall hâve ripened into a légal title, such purchaser will not be allowed to make 
use of the possession so obtained to perfect a title in himself, and thus releaae 
himself from his liability to the party whose equity he has so purchased ; and 
subséquent purchasers of land so aoquired take whatever rights they hâve in 
the land, subject to the rights of the party in whom the equity thereto was first 
vested. 

In Equity. On demurrer to bill. 

The material allégations of the bill are, in substance, as follows : 

(1) On the twenty-ninth day of August, 1876, one Stephen Hardin flled his 
declaratory statement in the proper local land-ofBce for pre-emption upon the 
quarter sections of land now in controversy, and on the twenty-second of 
December foUowing he made proof and payaient, under the actof congress of 
August 11, 1876, (19 St. 127,) and obtained the usual certiflcate and receipt. 

(2) Subsequently, on the flrst day of June, 1877, the said Hardin and his 
wife, being then in possession of the land, executed to eomplainant a mort- 
gage to secure the sura of $1,000. 

(3) Def ault having been made on the pay ment of said debt, suit was brought 
to foreclose the same, to which suit défendant Snow was made a party, but 
as to him the suit was dismissed, and deeree of foreclosure, with the usual 
order of sale, was taken against the other défendants. At the sale under said 
deeree the land was purchased by one Noble for eomplainant, to whom he 
subsequently made conveydnce; but when possession under the master'sdeed 
was demanded, it was refused, the said Hardin having yielded possession to 
one Sherrill, who claimed to hold under défendant Snow. 

(4) At the time of the foreclosure suit, the défendant Snow held a patent 
from the United States for the land in controversy. The eomplainant claims, 

v.l5,no.6— 26 



402 ÏEDEBAL ÈEPOBTEB. 

however, that this patent was obtained in violation of lus rights and against 
good conscience, and he s^elss % decree tbat ,it be held in trust for him. 

(5) The facts with respect to Snow's title are as follows, as appears by the 
bill : The land ia spontroversy is a part of what is known as the " Osage ceded 
lands," in Kansas. By joint resolution of April 10, 1869, congress provided 
that any bonaflde settlers upon any of said lands should hâve theright to pur^ 
chase on certain! terras; and Snow was such a settler, having entered upon the 
land and bought the improvements belonging to an earlier settler in 1870. 
Hàvihg the rig^t to purchase under said joint resolution, Saow made the 
réquisite proof, and tendered the purchase money to complète such purchase; 
but the local land-ofBcers ref used to exécute to him the proper receipt and 
certificate, for what reason does not appear by the bill, but it is said in 
argument that it was because there was not time in which to notify certain 
railroad companies then supposed to hâve some adverse interest in the land. 
Snow continued to oocupy the premises until 1875, when he made a condi- 
tional sale of the same to one Samuel Sherrill for $4,150, giving bond for a 
deed when his title should be perfected, and Sherrill should pay the purchase 
price, represented by four promissory notes due at différent dates, only one of 
which bas bèeu paid. In pursuance of this contract, Snow yielded posses- 
sion to Sherrill, who, on the seventh of April, 1875, sold and conveyed such 
equities as he had to Ilardin. Having thus obtained possession, Hardin pro- 
ceeded, as above stated, to obtain title under the act of 1876, which, like the 
joint resolution of 1869, authorized sales of said lands under certain terms 
and conditions to honaflde settlers. The right of Hardin to purchase was 
contested by Snow, and, as a resuit of that contest, Hardin's entry was set 
aside and Snow was allowed to make proof of entry as of his first settlemeut. 
aud thereupon he completed his entry and reeeived his patent. 

Rossington, Johnston é Smith, for complainant. 
Hutchings <& Denison and L. Stillwell, for défendants* 
MoCkaky, J, Snow was, prior to his sale to Sherrill, the de- 
fendant in possession of the land, owning valuable improvements 
thereon, and having done ail that the law required to enable him to 
obtain the title. He had made the necessary proof and tendered the 
purchase money as required by the joint resolution of congress of 
April 10, 1869. He was undoubtedly a honafide settler, and had an 
equity in the land. The adverse décision of the local land-officers 
was, clearly, not fatal to the olaim. It could be attacked in the courts 
or before the land department of the government in a new proceed- 
ing to test his rights. Hàrkness v. Underhill, 1 Black, 319, and cases 
ci(ed. And even if conclusive of his rights under the joint resolu- 
tion of 1869, it would not bave deprived him of the benefit of other 
lawa intonded fox the protection of iona fide settlers upon the public 
lands. This adverse ruling was, however, set aside by a later ruljng 
of the commissioner of the gênerai land-office and the seoretary oi 
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the intèrior, by wLieh a patent Was awarded to Snow. That this 
last action of the land department was in acoordance with. the law, 
as between the United States and; Snow, ig, we think, entirely clear. 
The ruling of the local land-officers rejecting Snow's application to 
purehase, on the ground that it was then too late to give notice to 
certain railroad cômpanies who were supposed to hâve an adverse 
interest, cannot be upheld upon any sound construction of the joint 
resolution of 1869; and unless, prior to the order granting a patent 
to Snow, Hardin had acquirëd a vested right in the lands which enti- 
tled him to a patent, the complainant cannot recover. We are, 
therefore, to consider whethér Hardin acquirëd such a vested right 
in the intérim between thè rejection by the local ofiScers of Snow's 
application to purehase, and the décision of the department at Wash- 
ington awarding him the patent. It appears tbat while yet in pos- 
session, owning the improvements and possessing the equities to 
which we bave referred, Snow made a conditional sale of the prem- 
ises to one Samuel Sherrill for $4,150, giving him a bond for a deed 
to be executed when Snow should complète bis title to tbe land, and 
Sherrill should pay the purehase money, which be was to do in in- 
stallments due January 1, 1876, January 1, 1877, January 1, 1878, 
and Jannary 1, 1879, with interest. The bond was to be void if the 
notes were not paid. Only the first installment bas been paid. 

The court is of the opinion, independently of ail other queôtions in 
this case, that Snow had an equity in the land, and improvements 
which he was at liberty to sell and convey to Sherrill, and that he 
was at liberty to secure the purehase money by the exécution of a 
bond for a deed. This contract was perfectly valid as between Snow 
and Sherrill, and ail other persons chargeable with actual Or con- 
struotive notice of the rights of Snow under it. It is not alleged in 
the bill tbat Hardin, under whom, through a mortgage foreclosure, the 
complainant claims, was without notice of the rights of Snow under 
the bond above named. On tbe contrary, it is averred that Hardin, 
before attempting to procure a patent, purchased the claim and 
improvements from Sherrill, and notice of the contract between Sher- 
rell and Snow is impliedly admitted by tbe allégation of the bill that 
"on the twenty-third day of January, 1875, the said Saow entered 
intô a contract with the said Sherrill, whereby the said Sherrill be- 
camë seized and possessed of said premises and the improvements 
thei-eon." Besides, if it be true, as stated by connsel in argument, that 
Sherrill conveyed to Hardin by quitclaim deed then, it foUows that 



404 



FEDEBAL REPORTER. 



the latter cannot be regarded as a honafiie purchaser wïthout notice. 
May V. LeClaire, 11 Wall. 217. 

Wè oonolude, therefore, that Haram acqnired whatever rigtits he 
had in the land, subject to the rights of Snow, under the bond exe- 
cuted by him to Sberrill. He simply took the place of Sherrill, and 
it required no argument to show that if Sherrill, instead of selling to 
Hardin, had gone on and applied for a patent under the act of 1876, 
whatever title he might hâve acquired would hâve been held by him 
subject to his liability to Snow. Snow had an equity in the land for 
which Sherrill agreed to pay him a given sum as soon as the equity 
should ripen into a légal title. By virtue of the contract between 
them, Sherrill obtained possession from Snow. It would be grossly 
inéquitable to permit him to use that possession to perfect title in 
himself, and thus release himself from liability to Snow. No court 
of equity would listen to such a claim. This is upon the assump- 
tion that Sherrill could bave perfeoted title under the act of 
187G, as Hardin claims to bave done. But this we do not décide. 
We only say that if Sherrill had by a contract of purchase ac- 
quired Snow's equities in deeding his possession and his valuable im- 
provements, and had then attempted to abandon the contract of pur- 
chase, ignoring his liability under it, and to acquire the title under 
the act of 1876, we should hold Snow's claim for purchase money 
good against the land in Sherrill's hands, even if he had obtained a 
patent in his own name under that act. In such a case he would hâve 
used the possession and other equities acquired from Snow to perfect 
his titlé, and he would hâve obtained for his own use the valuable im- 
provemenls of the latter. It follows that, even in the most favorable 
view of the law for complainaut, we must hold that Hardin took any 
interesthe bas in the land, subject to the claim of Snow under the 
bond. The complainant took a mortgage upon the land from Har- 
dinto secure a debt. Hardin had at best but an equity, and his mort- 
gagor is, therefore, not entitled to the protection extended by court 
of equity to honafide purchasera without notice. This doctrine ap- 
plies only to the purohasôr of the légal title. Story, Eq. Jur. § 
1602; Vattier v. ffiwtis, 7 Pet. 252 ; Butler y. Doiiglass, 1 McCrary, 
630; [S. G. 3 Ped. Eep. &1S.] 

The conclusion is thàt Hardin acquired at the most only a right to 
the land aftar paying the balance due from Sherrill to Snow, and that 
the complainant stands in Hardin 's shoes and ean perfect his title, if 
at allj only upon the same condition. This conclusioa accords with 
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our sensé of Justice and equity, since a contrary rnling would învolve 
the injustice of depriving Snow of his possession, his improvements, 
his right to purchase ai the minimum price, and ail his equities and 
rights, without exacting that he shall be paid for them the sum agreed 
upon between him and Sherrill, to whom he sold and conveyed therein 
upon the condition that payment be made. As complainant bas not 
tendered payment of the sum due défendant Snow upon the bond and 
notes for the purchase money, the bill is in our view bad, and the 
demurrer must be sustained upon this ground, without considering the 
othex important and perhaps doubtf ul questions argued bj couusel. 



Crocksr V. City op New York and others. 
{pirmit Court, 8. D. Nevt Tork. 1883.) 

1. Whatif ï^aitc|{ibb — Crrr Gramt — Bights p? Obaitteb. 

W h ère a city had full power derived from the state to establish wbaires and 
to cause them to be erected by the ownen of the adjacent property, and to 
grant the right to receive and collect wharfage, but was restrained from con- 
veying the land in controversy by an act of the législature, and the restricting 
act was subsequently repealed, with a proviso enacted that no grants should be 
made beyond the exterior Une flxed by statute, and it granted to theorator the 
land of which he was riparian owner to the exterior bulk-head Une, as flxed 
by the législature, upon which, by the tenus of the indenture, ho was required 
and covenauted to build a wharf, with the right to collect wharfage and cran- 
age advantages by or from that part of the exterior line of the city, but the grant 
wàs not to be construed as a warranty of seizin, or to operate further than 
to pass the title or interest the city may lawfully hâve or claim by virtue of it» 
charter and the various acts of the siate législature, hdd, that a preliminary 
injunction may issue to restrain the city from building permanent structures 
outside of the orator's wharf, which structures' would hâve the èffect to cul 
plaintift's wharf wholly ofl from the navigable waterè of the river and destroy 
his right to collect wharfage and cranage at his wharf without making com- 
pensation therefor. 

3. Bamb— Rights undbk Contract cannot bk Divksted. 

■Where the state législature flxed the exterior line of the city, and léft the 
city with authority to grant wharves to that line, and ezpressly declared that 
there g^iould be no solid flUing beyond that line^ the act of the législature Isa 
part of the considération for the purchase of the land and the building of the 
Wharf, and the city cannot divest rights which hàVe accrued linder its contract 
without juBt compensation therefor. 

In Équîty, 

Stephen A. Walker and Henry H. Anderson, for orator. 

James C. Carter, for défendants. 
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WflEÉiiEB, J. This cause lias been heard on the motion for the 
preliminary injunction to restrain the défendant from building new 
wharves in front of the orator's wharf in North river, between Twenty- 
sixth and Twenty-seyenth streets, in the city of New York. The facts 
are not much, if at ail, in controversy. The state owned the land 
under the water where the orator's wharf is, and about it. The cor- 
poration of the city had full power derived from the state to establish 
wharves, and to cause them to be erected by the owners of the adja- 
cent property, and to grant the right to receive and coUect wharfage, 
but was restrained from conveying this land by the act of the légis- 
lature of March 13, 1855. This appears from various acts of the légis- 
lature and from the answer. Act of 1798, §§ 1, 2; Act of 1813, §§ 
220-224; Valentine, Laws, 1286, 1292, 1294. 

By the act of April 17, 1857, a bulk-head line of solid ûlling was 
established, beyond which it was enacted that it should not be lawful 
to fill with solid material, or to erect any structures except piers of 
certain length, with intermediate spaces of prescribed width. Val. 
Laws, pp. 1308, 1309, §§ 1, 2. By the act of April 19, 1858, the re- 
striction upon convéyihg in the act of 1855 was repealed, with a 
proviso enacted that no grants should be made beyond the exterior 
line fixed by the act of 1857. Val. Laws, 771. By indenture made 
between the maj^or, aldermen, and commonalty of the city and Con- 
rad Long, the orator's grantor, dated October 22, 1858, the former, 
in considération of $2,962.50, granted, bargained, sold, aliened, re- 
mised, releasèd, and conveyed to the latter this land between Twènty- 
sixth and Twenty-seventh streets, and land of which he was riparian 
owner, and the exterior bulk-head line of the act of 1857, upon which, 
by the terms of the indenture, he was required and covenanted to 
build a wharf, and they covenanted that he should at ail times there- 
af ter receive and hold to his own use "ail manner of wharfage, cran- 
age, advantages, or émoluments growing or accruing by or from that 
part of said exterior line of said city;" and it was further therein 
agreed "that this présent grant, and every word and thing in the same 
contained, shall not be oonstrued to be a covenant or covenants of 
warrànty or seizin of the said parties of the first part, their succes- 
sors, or to operate further than to pass the estate, right, title, or in- 
terest they may hâve or may lawfidly daim in the premises hereby 
conveyed, by virtue of their said charters and the various acts of the 
législature of the people of the state of New York." 

The wharf was built upon the established bulk-head line pursuant to 
the indenture, and has, with its incidents and rights, passed to the 
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orator. By letters patent of the state dated Sèptember 28, 1871, ail 
the property, right, title, àbd intefest of the people of the state of New 
York in the land covered by water of the North or Hudaon river, 
lying within and easterly of an exterior Une, whieh includes ail thèse 
premises, was given, and granted unto the mayor, aldermen, and 
commonalty ôf the city, pursuant to the act of April 5, 1870, as 
amended by the act of April 18, 1871. Thedefendant corporation, 
and the oth'er défendants composing the board of the department of 
docks of the city, under this provision of the act of 1871, were about 
to ereet wbarves and permanent structures outside of the orator's 
■wharf, between it and the channels of the river, which would eut it 
■whoUy off from the navigable water of the river, and destroy the right 
to coUect wharfage and cranâge at his wharf, withput making com- 
pensation therefor, until restrained pending. this motion. 

At the timè of the grant to Long, the city did not own the land 
under water next to the bulk-head Une which the indenture covered; 
but when it is conceded or shown that the city did hâve the right to 
looate wharves and to cause them to be ereeted by the riparian owners, 
and to coUect or grant the right to coUect wharfage, it fpUows that 
the grant of the city was good to pass the right to erect this wharf 
and to coUeet wharfage thereon. And what the city did not own the 
state owned, and could grant by any instrumentality which the légis- 
lature should see fit to make use of ; and the repeal of the restriction 
of the act of 1855, with the proviso that conveyances should not be 
made extending beyond the bulk-head Une, implied that those author- 
ized to convey before the restriction should thereafter hâve the right 
to convey to the bulk-head Une, as the city undertook to do. The 
state bas, of itself, asserted no right thereagainst Long, or against 
the grant of the city. The grantee made large expenditures under 
the. grant, and the city ôannot justly be heard now to say, in its own 
behalf, that it did not hâve the right, to grant what it undertook to 
grant and was paid for granting. 

The right of the orator to the wharf appears to be weU established, 
so that he is the proprietor of it to ail intents and purposes, subjeot, 
however, to the right of the law-making power to regulate it on ac- 
count of its public charaoter. This must include the right to coUect 
wharfage and cranage, and to ail the émoluments pertaining to the 
use and enjoyment of the wharf, as it was made and intended to be 
used, under such régulations as èhonld be estabUshèd for its use. The 
city did not own any land outside of the bulk-head Une at that place, 
and had no right to convey any land there for wharf purpo'sesj aU 
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there was left belonged to the state or to Long. He took nothiiig 
but the right to the wharf and its eiùoluments. It is argued for the 
défendants that this was only the right to the wharf itself, and the 
right to colleot wharfage while it could be used as a wharf; and that 
whenever the state, as owner of the soil under water in front of it, 
should make such use of that soil as to prevent the use of the wharf 
for wharf purposes, his rights in that direction would end. It is true 
that the grant was of nothing beyond the wharf. Long had no 
rights outside the wharf. But he had the right to the wharf as a 
wharf on navigable water, and the right to collect the wharfage upon 
it. The public had the right to corne to his wharf and employ it. 
The character and usefulnesa of his property as granted to him 
would be taken away if they should be prevented from coming. 
They could not be prevented without derogarting from his grant. 
This franchise is like that of a ferry or a turnpike or a railroad. 
The owners of a ferry take only the right to land. Their right to 
cross cornes from the navigability of the water which is oommon to 
ail. The grantors of the ferry could not shut the public out from it 
without intringing upon the rights of the granteps. The grantor of 
a right to a turnpike or railroad could not hedge it about so as to ex- 
clude the public from it without derogating from the grant. This 
grant of this right to build a wharf and take wharfage on it can be 
understood to mean no less than that the public should hâve the 
same right of access to it as then existed. The indenture, taken ail 
together, is a quitclaim and not a warrahty deedof the property, but 
it is a quitclaim of ail that it assumes to cover, which includes the 
right to collect wharfage and cranage, and the right to the opportu- 
nity to hâve them to collect. The city cannot hâve the right to take 
away what it has so solemnly granted. 

The transaction by which Long acquired the right to construct Jiis 
wharf and receive his profits constituted a contraet, and were pàrtici- 
pated in by the state, as well as by him and the city. The authority 
of the city to make this grant of this land and right was derived whoUy 
from the state. It did not resuit merely from a grant of the land 
from the state to the city, for the city to grant as it should see fit, but 
it came from power to grant what was the state 's property until the 
grant should be made. 

Thus the state was a party to the grant, as if made by any other 
instrumentality. Then the state, by the act of 1857, fixed the exterior 
line and left the city with authority to grant wharves to that Une, and 
expressly declared that there should be no solid fiUing beyond that 
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Une. Act of 1857, §§ 1, 2. Thia act was a pari of the trans- 
action and entered into the contract for the wharf, and was a part 
of the considération for purohasing the land and building the wharf. 
That act made the wharf an exterior wharf. The city, through its 
officers, is now professedly acting under the authority of the state, 
conferred by the act of 1871, and is undertaking to make the wharf 
an interior wharf. The object is not merely to create rival wharves, 
which merely draw away the custom from this one, but it is to eut 
tbis wharf entirely away from its custom. This the state could not 
do, if it undertook so to do, as bas been with fairness fully con- 
ceded by the counsel for the défendant, if this would be the effect. 
The argument is that there was no private right which this course 
could eut off ; not that it could in any manner be eut ofif if there was 
one. The législature bas not, however, undertaken to take away any 
private right without making compensation, but bas carefuUy pro- 
vided, in the acts of 1870 and 1871, under which the commissioners 
are acting, for making compensation for ail such rights neoessary to 
be taken. 

The question is not, therefore, whether private rîghts canbe taken 
without compensation, but whether there is a private right proposéd 
to be taken. If the question was whether a rival wharf, which would 
merely draw away custom, côuld be erected, it would be like that in 
Charles River Bridge v, Warren Bridge, 7 Pick. 344, and 11 Pet. 420, 
which was so much consideréd by those courts. In that case, although 
it was held by a majority of each court that a merely competing 
bridge did not take away any right acquired by the grant of the right 
to build, and take toUs for passing over, the first bridge, against a 
strong minority who would hold that it did, no one of the judges of 
either the majority or minority of either court seems to bave doubted 
but that the obstruction of ail travel, for which toU was taken, would 
bave taken away such a right. In that case the bridge might bave 
been left intact, valuable as it coùld be for anything but a toU bridge, 
but valueless for that, the same as hère the wharf would be left val- 
ueless as a wharf, for which it was built, although it might be valu- 
able to some estent for other purposes. 

Thèse conclusions are supported by the décision in Langdon v. The 
Mayor, in the suprême court of New York, May, 1882, and Van Zandt 
V. The Mayor, 8 Bosw. 375. 

There are many provisions in the charters of the city, acts of the 
législature of the state, grants by the city, and courses taken and 
policies pursued by the authorities of the city, in relation to the 
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wharVes of thè city, whick hâve been coUected with great research 
and instructively presented by connsel, but none of them control or 
maierially vary the principal facts which hâve been referredto in re- 
spect to this particular wharf, therefore it is not deemed lo be need- 
ful or useful to further refer to them. 
The motion is granted. 



Western Star LodgE, No. 2, v. Schminke, Postmaster. 

(Circuit Court, D. Nébraska. January, 1883.) 

1. PoSTMAstens — Removal of Post-Offices — Pobtmabter Gênerai.. 

A postmaster ia a subordinate offlcer of the post-office departmeut, and bound 
to obey tlie orders of the postmaster ge.neral. 

The po-wer to remove the post-office in certain towns from one building to 
. anothér is vested by law in the postmaster gênerai, and can be exercised by him 
at his discretioii. 

3. SAmb. 

A. claim for rent of preniises occupîed, or leased to be occupied, by the gov- 
ernment as a post-office, shouM be Bued for in the court of claims. 

4. Samb. 

The circuit court has rio jnrisdiction to grant relief against the government. 

In Equity. On exceptions to answer. 

McCeary, J. This is a bill in equity brought for the purpose of 
restraining the respondent, who is postmaster at Nébraska City, Né- 
braska, from obeying an order of the postmaster gênerai of the 
United States, directing him to remove the post-oiBoe in that city 
from one building to another. This relief is sought upon the ground 
that a removal of the ofiBce, as proposed, would be in violation of a 
lease executed by the late postmaster gênerai, Horace Maynard, 
■whereby certain premises, in, which the complainants bave an inter- 
est, were leased for use as a post-office for a period of four years. 

The relief sought eannot be granted for sevecal reasons: (1) The 
respondent is a subordinate officer of the post-office department, and 
bound to obey the order of the postmaster gênerai. (2) The post- 
master gênerai is not made a party, and eannot, therefore, be en- 
joined in this proceeding, even if it were within the power of the 
court to control his action in the matter of locating and removing 
post-offices. (3) The power to remove the post-office at Nébraska 
City from one place within the city to another, is vested by law in 
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the postmasler gênerai, and can be éxercised by him at his discré- 
tion. (4) If the lease execnted by the late postmaster gênerai to 
complainant is a valid contract, the complainant is entitled to the 
stipulated rent for the entire term, and may reoover the same by 
suit in the court of claims ; but I know of no other remedy. The law 
does net authorize the postmaster gênerai to bind the United States 
by an agreement that a post-office shall not be removed from a par- 
ticular building during a period of four years, or any other period. 
Besides, the lease in c[uestion does not show that the late postmaster 
gênerai undertook to make such a contract, and the answer avers 
that the lease expresses the whole contract. (6) The contract, such 
as it is, is with the "United States, by Horace Maynard, postmaster 
gênerai," and this court has no jurisdiction to grant any relief upon 
it or against the government. 

The exceptions to the answer are overruled. 



United States v. Moyebs and others. 

( Circuit Court, W. D. Tennessee. December 23, 1882.) 

GniMiNAii Law— WiTHHOLDiNO Pension— Iliegal Febs; Rbt. 8t. f 5485. 

Any scbeme or contrivance by ■veliich, under the, guise of a loan or other 
dealing, the claîm agent or attorney retains more than bis légal fee, is a 
violation of the statute against withholding pension money or taking illégal 
fées. And while the pensioner, who has unconditionally and without re- 
straint or limitation received the money, may do with it what she pleases, — ex- 
cept to pay the attorney alarger fee for his services thanallowed by law, — ^may 
lend it to him, or buy property from him with it, theae transactions must be 
with the utmost good faith, and no use of them to évade the statute wlll be 
tolerated. 

Criminal Information. 

This was a criminal information against Gilbert and George G. 
Moyers, in which they are jointly charged with demanding, reoeiv- 
ing, and retaining from a pensioner illégal fées as her attorneys in 
the prosecution of her claim, and also with unlawfully withhôlding 
from her a portion of her pension money in violation of the provis- 
ions of section 5485 of the Kevised Btatutes. 

On motion of the défendant George G. Moyers, supported by affi- 
davits, a severance was granted, and thereupon Gilbert Moyers was 
separately put upon bis trial under a gênerai plea of not guilty. 
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' The trial of thîs case occnpîed six days, and was vigorously con- 
tested at everj point, resulting in a mistrial. The witnesses exam- 
ined on each side were numerous, and many questions were raised on 
objections to évidence, and by the efforts of both sides to impeach 
witnesses or their testimony. Only such features of the évidence 
are given in this report as will serve to explain that portion of the 
charge reported hère, whîch relates to the construction of the statute 
and the character of the offense charged under it. 

There was little or no contest on the proof showing that the claim 
of the pensioner, an old colored woman named Melvina Eogers, who 
can neither read nor write, was prepared in the claim office of the 
défendant Gilbert Moyers in this city, together with the proof in 
support of it, and was by him filed for allowance in the pension 
bureau at Washington, he being her attorney of record in the case 
there, and having also at the time an office in the latter city. Her 
pension was allowed, and the certificate thereof is dated December 
12, 1881. Pensioners in this district are paid by the agency at 
Knoxville, Tennessee, and accordingly a voucher was sent from said 
agency to be executed by the pensioner for the arrears of pension 
money due her. This voncher was fiUed up at the defendant's office 
hère by his brother, George G. Moyers, and executed by the pensioner, 
in whieh the agency was informed that the post-office addresa of the 
pensioner was "Gare of 56 Gourt street, Memphis," — that being the 
number and location of his office hère. A oheck dated December 31, 
1881, was thereupon issued by the United States pension agents at 
Knoxville, on the receipt of this voucher, for the sum of $1,674.13, 
and sent according to the above direction, and was received at the 
defendant's office from a letter-carrier. On Friday, January 6, 1882, 
the pensioner, on learning of the arrivai of this check, went to the 
defendant's office to see about it, when and where she met both the 
défendants. After some conversation about getting the check cashed, 
George G. Moyers took it from the office and made an arrangement 
with a Mr. Lehman for his indorsement of the same in considération 
of being paid 2 per cent, therefor, to which the pensioner assented, 
although there was some conflict in the proof as to why this assent 
was given. The money was then obtained from a bank hère by Leh- 
man, who retained his 2 per cent, (about $34) and handed the bal- 
ance of the amount to George G. Moyers. During the most of this 
transaction the pensioner remained in the office with Gilbert Moyers 
in conversation with him about this pension matter, and on the 
arrivai of George G. Moyers with the money it was ail placed in her 
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hands, and she immediately handed back to one of them (the proof 
was conflicting as to which one) the sum of $400. The tesUmony 
was very conflicting as to the nature of the transaction about the 
$400 ; that of the government tending to show that it was exaoted 
as compensation for the services of thèse men as her pension attor- 
neys, and that of the défendant tending to establish that it was a 
voluntary loan. The pensioner then left the office with the balance 
of her money, but without receiving or requesting of either of thèse 
défendants any note, due-bill, reeeipt, or other written évidence what- 
ever concerning this transaction about the $400, and without the 
same being tendered to her by either of them. The next day, Satur- 
day, a son of thei pensioner went to the office of thèse défendants 
and complained of his mother's dissatisfaction with what had occurred, 
and on the foUowing day, Sunday, George C. Moyers went to the pen- 
sioner's house, when further talk about it was had, and thenoe George 
C. and this son went together to Gilbert Moyers' résidence, where an 
angry conversation ensued, when finally Gilbert said he would hâve 
nothing more to do with it; his testimony tending to show that he 
directed bis brother to return the money to the pensioner. The next 
day, Monday, January 9, 1882, Gilbert Moyers having that morning 
left Memphis for Washington, George C. Moyers paid back to the 
pensioner's son $100 of the money for his mother, and gave him for 
her his own individual promissory note payable to her, simply, for 
$300, and due one year from date, without interest: The note was 
antedated January 6, 1882, It was proven that Gilbert Moyers 
was whoUy insolvent, and there was some conflict about the degree 
of George G. Moyer's solvency; the proof of the government tending 
to show that he had nothing in Tennessee subject to exécution, and 
that of the défense, that he was amply good for the amount of the 
note. 

After the institution of this case George 0. Moyers paid the pen- 
sioner $300, the amounts of the above note, but no interest was paid 
thereon. The payment was publicly made in the office of the clerk 
of this court and in his présence, and the pensioner executed to 
Moyers a reeeipt for the $300 paid to her, the clerk attending to the 
matter for her, and preparing her reeeipt. 

Wm. F. Poston, Dist. Atty., and John B. Clough, Asst. Atty., for 
the Government. 

H. C. Young and Geo. Gillham, for défendant. 

Hammond, J., (charging jury orally.) It is part of the history 
of this country that the government of the United States is more 
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libéral to ita pensioners than any other government. I hâve seen it 
stated, and présume it is true, that the military pension roll of the 
government of tlie United States exceeds that of ail the other civil- 
ized nations in the world, It is a matter whioh is known to you and 
to ail of us that enormous sums are annually appropriated, amount- 
ing to many millions of dollars, to pày pensioners. 

It is also a part of the history of thèse pension laws, that, owing to 
the déprédations made upon the appropriations by parties who were 
not entitled to' reçoive them, there came to be great scandais in the 
administratioû of the fund. Pension agents and parties who were 
interested in and about the collection and distribution of thèse funds, 
under the guise of ooUeoting fées and being paid for their services in 
one way and another, pocketed a great deal of the money, so that it 
did not go to the purpose for which it Was intended. In order to pro- 
teet thèse pensioners congress enacted a séries of laws, which hâve, 
from time to time, grown more rigid. They consist of two classes. 

In the early administration of the law the checks and money were 
sent in the ordinary course of business to the attorneys engaged in 
eoUecting pengions. Congress subsequently enacted statutes which 
prohibited the seuding of pension checks to the attorneys of the pen- 
sioners, and a System of laws and postal régulations which hâve been 
read and referred to in your hearing, making very stringent provis- 
ions against the delivery of thèse checks to agents and attorneys en- 
gaged in the collection of pensions. They cannot get possession of 
them except by some évasion of thèse statutes; and the books which 
contain the history of the prosecution of this class of offenses, show 
that there is always connected with thèse cases some method or scheme 
by which the laws protecting the delivery of the check are sought to 
be evaded, and the check diverted into the h'ands of the attorney or 
agent. To illustrate the strietness of those laws, — I am inclined to 
think when the postmaster of this city delivered the letter oontaining 
the check at the office of this défendant, he violated thèse statutes ; 
and, if so, he could be prosecuted for delivering the letter at the office 
of Gilbert Moyers. He should bave delivered it to the pensioner or 
some member of her family. 

In addition to the laws which were designed to prevent the check 
from going into the handa of any other person than the pensioner, 
congress enacted others imposing penalties upon agents or attorneys 
for the violation of its policy, and its declared purpose that the 
money should go to the pensioner and not to the agent or attorney, 
except the small fee that was allowed for his services. At first that 



CNIIED STATES V. MOÏEBB. 416 

fee might be fixed by agreement between the, parties' — the agent filing 
a duplicate copy of bis contract with the pension -office— provided it 
did net èxceed $25. Then thepensipnér had sofme pôwer to fix the 
amount within the limit. Congress ultimately repeàléd those provis- 
ions and enacteda more stringent law, that in ail easee the agent or 
attorney should reeeive only $10 for his éervicesr This may Beem, 
and perbaps is, in some cases, a small compensation, but we bave 
nothing to do with that; it is in the power of congress to do this, 
and it bas said tha>t in ail cases the agent or attorney âhall not re- 
eeive a larger compensation for his services than $10. The object 
of this législation was to fix a feebeyond which no one oan go, and 
in order to enforce that statute^ and see that it was not violated, con- 
gress bas enacted this statute, (Eev. St. § 5485:) , ;i 

" Any agent or attorney or other pelson instrumental in prosecuting any 
claim for pension ot bounty la,nd, who sball directly or lndired;ly contract for, 
demand or récejve, or retain, any greater compensation for his services or ia- 
strumeutality in prosecuting a çlaii» f or pension or bounty l^nd than is pro- 
vided in the title peftaining to pensipns, or who shall wrongfully withhpld 
from a pensioner or claimant the whole or any part of the pension or claim 
aUowed and due such pensioner or claitnant, shall be deemed guilty of a high 
misdemearibr; and, npon conviction thereof, shall, for every such offense, b'e 
fined not exceedin'g $500, or imprisoned at hard labor not exceeding twoyeans, 
or both, at thediscretion of the court." 

On a former occasion, in the trial of one of thèse cases, I had oc- 
casion to say vfhat I say to you iiow in the same way, about the pol- 
icy of the government with regard to pension f unds : 

" Tlie statute, you will perçoive, prescribes the punishment for two offenses 
in relation to the prosecution of a claim for pension, — one, the contracting fol-, 
deriûanding, réceivîng, or retaining of a greater compensation for the agent's 
services than allqwed by law; the other, the withholding by the agent of the 
whole, or any part, of the claim allowed. The plain purpose of ail those strin- 
gent provisions of the pension laws which the district attorney bas read in 
your hearing, is to secure absoïutely to the pensioner the bounty of the gov- 
ernment. It cannot, on any pretext, be lawfuUy diverted, directly or indi- 
rectly, while on ita way to the pensioner. It is not assets for the payment of 
debts, and can be in no way pledged or impounded for that purpose, and ail 
dealings in that direction are nnll and void. There is a somewhat analogous 
poliey which protects the salaries of the officers of the state and fédéral gov- 
ernments. aud it is generally reeognized every where. But hère congress has, 
by the most stringent spécial législation, sought to protect thèse pensioners, 
so muniflcently indowed, against ail possibility of being dèfrauded by the 
agents they employ to collect their dues from the government. Nothing less 
than the unconditional payment of thefull amount, less the small fee allowed, 
will disoharge the agent from the penalties of this statute^ whenever, by any 
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contrivance of his, he cornes Into possession of the warrants or the money they 
represent. Ail else is a wrongfal withholding under this statute. It is the 
duty of the courts and juries to so enforce thèse législative cominands that 
there shall be no évasion of them." U. 8. v. Ryohman, 12 Fbd. Rbp. 46. 

Now, gentlemen of the jury, it is perfectly plain from thèse statutes 
and from thèse cases — not only the one cited, but many others — that 
in the prosecution of claims like this there can be no scheme 
whereby this statute may be evaded; and any contrivance that the 
ingenuity of ttie agent or attomey can devise, even with the consent 
of the party entitled to the pension, to pay a larger fee than $10, 
violâtes the statute. It is immaterial whether the pensioner con- 
sents to it or not; nor how much he may be vrilling to waive this stat- 
ute, and pay the agent or attomey more than the law allows him. 
Under no possible construction of any contract that they make, or 
any agreement that the pensioner makes, can the agent receive or re- 
tain more than $10; and by no sort of contrivance or device, either 
under the disguise of a loan or the purchase of property or a gift, or any 
other scheme, can he demand or receive or retain any more than the 
fee allowed by law. The law proteots this pension fund as long as 
the relation of the agent or attomey exists ; and it makes no différ- 
ence what the relation is, or how it is created, — whether by the or- 
dinary contract of an agent and attorney, or by any implied con- 
tract , of an agent and attorney, which he holds or sustains in 
the case. Any person who becomes instrumental in the prosecu- 
tion of the elaim and the collection of the money is liable under the 
provisions of thèse statutes, if violated. If the pensioner carries one 
of thèse checks to the bank, and the bank takes it for collection and 
coUects the money, the bank becomes a person instrumental in the 
prosecution of that claim, and if the bank fails to pay it over, irre- 
spective of any discount, the bank would be liable under this statute. 
If a person should find one' of thèse pension drafts in the road, and 
thereby become the possessor and holder of it, and should undertake 
to collect it, and kept the money, he would become an instrument in 
the collection of that pension claim and would be liable. I am justi- 
fied in ruling this way by a décision of the suprême court of the 
United States : A man became, under the state laws, guardian of 
one of thèse pensioners. He executed a bond and filed it under the 
state law. A pension to which his ward was entitled came to him, 
and, he having a right to collect, it was paid him by the treasury of 
the United States. Many years afterwards he refused to pay that 
money over. He was proseouted under this statute for wrongfuUy 
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retaining pension money, convicted, and thé conviction was sus- 
tained by the suprême court of the United States. That establishes, 
beyond controversy, the policyof thèse statutes and the stringency 
with which they are enforced by the courts. U. S. v. Hall, 98 U. 
S. 343. 

Something has been said in the argument about thèse laws being 
unconstitutional. I cannot agrée to that. No man has any claim to 
this money as a matter of rigkt — no pensioner. It is paid to every 
pensioner as a bounty from the government. Every man, as a mat- 
ter of duty, owes his services as a soldier to the government, and 
thousands of men render those services and never receive any com- 
pensation except while a soldier; but the government has allowed 
and does allow thèse pensions and thèse rewards to the soldiers 
themselves while they are disabled, and to those who are dépendent 
on them wben they are deceased. Then it is not a right; it is a 
bounty ; and if the government chooses to say that the money shall 
go absolutely to the pensioner, irrespective of theclaims of any cred- 
itor or any one else, it has a right to say so ; and there is no doubt 
that such is the policy of the législation, and that this is the spirit in 
which it has been administered by both the state and fédéral courts, 
both of which hâve ruled upon thèse points just as I am ruling now. 

Af ter the pensioner reçoives his money it is his own, and he may 
do with it what he pleases, except to pay to his agent or attorney 
any greater sum than $10, directly or indirectly. An agent or attor- 
ney cannot receive such payment directly or indirectly ; if he does, 
he becomes liable under this statute, whether it is paid out of the 
pension fund or not. Outside of this the pensioner may lend him 
money or buy property of him, paying him for the same, whether it 
be with pension money or any other money, if it be a transaction 
made in good faith and not a device to évade this statute. But under 
any such device, no matter what form it takes, if this be the object, 
the statute is violated. 

We will now corne to the partioulars of this case. The défendant 
hère is indicted under six counts, the iirst four of which charge him 
with demanding, receiving, and retaining a l^rger fee than $10. The 
first charges him with demanding; the second, with receiving; the 
third, with retaining; and the fourth, with demanding, receiving, and 
retaining a larger sum than $10. The fifth and sixth counts charge 
him with wrongfuUy withholding a portion of the money. It is not 
necessary that there should be any formai demand. This statute 
v.l5,no.6— 27 



41Sr - : TEDERAL EEPOETEE, 

means that any request, fliirect or indirect, made by the agent for a 
larger fee than |10,is! a violation of the statute; and any receipt of 
it which is a rfeceipt fofcthe purposê of vîolating this statute, and re- 
tainirig or getting more than the law allows for hia services, is unlaw- 
ful. Of course, if the défendant reçoives the money for the purpose 
of depositing it in the bank, and he does that with it, this is not a 
wrongful receipt of it. If he reçoives it for the purpose of paying 
debts that the pénsioner wants him to pay, that is not a wrongful re-r 
e«ipt ; but if he reçoives it for the purpose of appropriating it tb the 
benefltof himself, the law implies, from the fact that he appropriâtes 
it to' his own use after he reeeivës it, an intention on bis part to vio- 
iate thisatatute, unless he can show to you that he bas received it 
for some other purpose and applied it to that purpose. The same 
may be said of "retaining" the pension ïnoney or a portion thereof. 
If a peraon kept the money, wïth.the consent of the pénsioner, for 
any other purpose than retaining it for his own nse, such rétention 
would be lawful; but whenever it takes the form of appropriating it 
to'his own use, the law implies an animus to violate this statute, and 
the only way to négative that is to show that it was received with 
some other intention and appropriated according to that intention. 

With référence to the subséquent payment of the money that was 
made : The fact that a man retains the money and subsequently repaya 
it is afact which dépends for its vaine on the circumstances under which 
the payment was made. Of course, if he retains the money but sub- 
sequently does pay it^over, and ther&was a misapprehension of some 
contract or other circumstance like that, and payment is voluntarily 
made as soon as the matter comes to his knowledge, that kind of 
payment may be a circumstance from which the jury might infer 
that it was not his intention to retain the money wrongfuUy and in 
violation of this statute. But after the offense bas been committed 
in wrongfully withholding the money, the mare fact that he repents 
and agrées to pay it back, either under the stress of threatened prose- 
cution or of some demand that is made of him, would not relieve the 
offense of its criminal eharacter. The subséquent payment must be 
made under circumstances that convmce you that the original with- 
holding was not for a wrongful purpose. If the refunding was made 
under circumstances which are inconsistent with the idea the original 
holding was rightful, such as being coerced by threats or demanda 
for the return of the money or of a proaecution, the return of it 
would not cancel the offense. That fact might be considered in miti- 
gation of the punishment, but with that you hâve nothing to do. 



rOWELL V. APPLEGAXB. 419 

Commg now to the testimony in this case, if you belieye the 
government's witnesses there can he no doubt whatever pf the 
defendant's guilt. They testify beyond ail question that thé' défend- 
ant did demand, receivé, and retain a largër compensation for his 
services than $10. If they tell the tçuth aboi^t it there c.an be cer- 
tainly no doubt of hia guilt, and the only question with y6u wjll be 
whether or not on thàt évidence you -will convict the défendant. 
Did they speak the truth and do you believe them, or do Jou believe 
the testimony of thé défendant, offered to show that thé transaction 
was a loan to hîm in good faith of the money, àhd not a rétention, 
receiving, or demanding more than his légal feés? That is a ques- 
tion with whioh this court has nothing to do. It is éntirely for you 
to détermine. It is a fuhction of yours upon which I would not 
trench, and I do not propose to say anything which would in any 
way influence your décision, and I wish tô bè véry careful not to say 
anything which shall interfère with your détermination of that ques- 
tion. But it is my duty to give you in charge certain rulôs for your 
guidance in weighing and testing the évidence on which you act. 

The court then proceeded to charge the jury upon the rules for test- 
ing evidenoe and applying them to the testimony in this case. 



DowEiiL V. Applegati! and otbers. 

(Cirouit Court, D, Oregon. Januaiy 6, 1883.) 

1 VOLDKTABY CONVETANCE TO CHILDHBal. 

A. was & surety on the oiBcial bond of M., and being liable thereon for dé- 
falcations of his principal, but without knowledge of the same, conveyed prop- 
eity to his children in considération of their having remained at home and 
worlied for liim on the farm during their nonage, ând in pursuance of a prom- 
ise made by him to that effect, wliich conveyance left hîm without sufflcient 
property to meet his existing liabilities under said bond. HM, that the services 
given to the father by the children were not a valuable considération for the 
promise or the conveyancea, as they only did what in law they were bound to 
do, and therefore the conveyancea were voluntary, withonfa valuable consid- 
ération, and invalid as against the lien of a judgment subsequently obtained 
against A. on account of said défalcations, either by the obligée in the bond or 
a co-surety who had paid the full amount thereof. 
2. Same — Grandchild. 

But a conveyance tô a grandchild under lîke circumstances, upon a promise 
to said child and Its father to make the sàme, is. not voluntary, but a convey- 
ance for a valuable considération, and therefore valid as against such lien. 
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8. ESCHEAT rUND. 

The secretary of state, as sncii. Is not anthoriised undor the laws of Oregon 
(chapter 16, p. 582) to collect esehout fiinds from the treasurer of state; and 
if he does so without authority from the party entitled thereto, or fails to 
account to him for the same, his sureties are not holden therefor. 

Suit in Equity in aid of a judgment creditor. 

Addison C. Gibbs and the plaintiflf in person, for plaintiff. 

W. Carey Johnson, for défendants. 

Sawteb, J. After a careful considération of the pleadings, évi- 
dence, and arguments of counsel in this case, I hâve reached the fol- 
lowing conclusions, which I shall announce without any elaborate 
discussion of the évidence, or the points presented. 

I am not satisfied that Jesse Applegate, or the other défendants, 
had any actual knowledge of any défalcations of May, prior to the 
appointmént of the investigatingcommittee of the législature in 1870, 
or at the date of the exécution of the several conveyances sought to 
be set aside. On the contrary, the évidence largely preponderates in 
favor of the opposite conclusion. I think those conveyances were 
made and accepted in good faith, and without any intent to defraud 
the state, or to évade the payment of any liabilities of Jesse Apple- 
gate on the officiai bond of May, sabsequently developed, and on which 
the judgment sought to be satisfied was afterwards recovered. There 
was, then, no actual fraud in making the conveyances, and they can- 
not be set aside on that ground. 

The conveyances bearing date in April, 1867, I am satisfied were 
executed in that year. They bear date in April, 1867, and hâve cer- 
tificates of acknowledgment appended thereto, which purport to 
hâve been made in May of that year, a few days after their dates; 
and ail the direct testimony is that they were fully executed and de- 
livered as early, at least, as the dates of acknowledgment ; and that 
possession and control were taken in accordanee with the conveyances. 
Conceding them to be voluntary conveyances from a father to his 
children for the purposes stated by them, they were made before any 
of the défalcations under the bond of 1866, and before any indebt- 
edness accrued thereby to the state ; and Jesse Applegate at the time 
owed no other debts than those arising upon the officiai bonds of May, 
1862 and 1866, upon which judgments were subsequently recovered. 
The indebtedness on the bond of 1862 was comparatively small, be- 
ing something over $1,300. If the défalcations on this bond had 
already arisen, it was not known to the défendants, and there was 
ample property of Jesse Applegate left after thèse conveyances were 
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made to satisfy this liability, as it was, in fact, àfterwards saiisfied 
out of other property of Jesse Applegate, without even resorting to 
any of the property subsequently conveyed tO bis other children by 
the remaining conveyances now in question. That judgment having 
been fully eatisfied, the liability upon which the reeoTery was had, 
arising out of défalcations under the bond of 1862, cannot attect the 
questions now involvéd, either as to the oonveyance of 1867 or those 
subsequently made, conceding them to be voluntary. 

At the dates of the several conveyances in 1869, and subsequently, 
I do not think Jesse Applegate had sufiScient property left, after mak- 
ing those conveyances, to reasonably satisfy the liabilities at that 
time accrued and existing on the bond of 1866, which hâve sinoe 
passed into judgment against him and complainant, Dowell, and 
been paid by Dowell. Those conveyances made by Jesse Applegate 
of hia rights to his children, I am satisfied were voluntary convey- 
ances. The only considération was a promise of the father to his 
several children that if they would remain at home with him, and 
work on the farm till they should, respectively, become of âge, or 
marry, he would do by them as he had done by the older brothers — 
convey to them a part of his lands, putting them ail upon an equality, 
without agreeing to convey any spécifie tract. This remaining with 
him was uothing more than they were bound to do under the law. 
They, therefore, neither gave nor promised any considération. They 
remained, and the father simply fulfiUed his promise, but the several 
conveyances can only be regarded in law as having been made upon 
considération of love and affection — a worthy, proper, and lawful 
thing to do, when the father is free from debt, and able todo it with- 
out injury to third parties. -But the law does not permit one to take 
that which really belongs, or ought to belong, to another, or is liable 
to satisfy another's demand, and give it to his children upon the con- 
sidération of love and affection. Some of thèse children, in fact, re- 
mained until after attaining their majority; but thereisno independ- 
ent additional agreement shown by the évidence, by which they 
were bound to so remain. There was no further contract for service, 
or further promise on account of their further services. I think, 
therefore, that thèse conveyances were taken subject to the rights of 
creditors existing at the time ; and that the interest in the lands of 
Jesse Applegate attempted to be conveyed, is liable to be sold for the 
satisfaction of the judgment in favor of the state, which Dowell bas 
paid ; and that Dowell is subrogated to the rights of the state as to 
one-half of the amount of the judgment paid by him. 
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The conveyance to Charles Putnam, the grandson of Jesse Apple- 
gate, stands upqo a différent footing. He was under no obligation 
to serve Jesa^e Applegate, but he did continue in his service from 14 
till over 21 years of âge, on a promise made to him and to his father, 
Bpme years before the exécution of the officiai bpnd of May, 1866, that 
Applegate would convey to him a portiQn of : land, in ail respects, 
as he hadj dope s and agreed to do to his other children. This serv- 
ice formed a good and valuable pecuniary considération, and the 
tesliimony showp that it was adéquate to the value of the land. I 
think this conveyance valid as against the judgment now sought to 
be enforced. Jesse Applegate had only a life estate in the south half 
of the donation claim. The deed of Mrs. Applegate to her husband 
in the papers is not set up in the bill or pleadings, and is not rele- 
vant to any issue made. It cannot be known what défense might 
hâve been made to it, had it been alleged and relied ou. It is not 
admissible, and cannot be considered. Mrs. Applegate's conveyances 
to her children are, therefore, valid as to her interest; and those in- 
terests are not liable to be applied to the satisfaction of the judgment 
in question. , 

A question arises on the record as to when the indebtedness to the 
etate attached as against Jesse Applegate and complainant Dowell in 
conséquence of the défalcations of May. Was it as to each embezzle- 
ment from the moment the f unda were respectively appropriated, or 
from a demand on the part of the state and a failure to pay over the 
fund? Or at the close of the term when he failed to pay over on his 
retiring from office ? Or when the amount was judicially ascertained 
by the judgqient in the suit of the state against May and his sare- 
ties ? Thèse questions, though important, hâve not been argued by 
counsel, and no authorities hâve been cited on the questions. I do 
not see the bond in the record, but I suppose it contains the usual 
conditions in officiai bonds. If so, there must bave been a breach at 
every time when May unlawfuUy appropriated the money of the state, 
as to the amount so appropriated, and I am disposed to think that 
this is the point of time as to each sum appropriated at which the 
liability or indebtedness of the sureties to the state attached. 

Neither the state nor the complainant, Dowell, is entitled to any * 
account of rents and profits of the lands from the dates of the sev- 
eral conveyauces to the présent time. DoweD has nothing in the 
land beyond a judgment lien, and this is neithèr a jus ad rem nor a 
jus in re, but simply a right to hâve his judgment satisfied out of the 
land. There is no trust in his favor, actual or constructive. Had 
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the property remaîned in Jesse Applegate, he woùld haVb been enti- 
tled to the use of it until' an aotual sale, as in the case of other real 
property sold on exécution. Hia grantees are in no worsè condition. 
The coh^eyances held valid I do not think void under the evidenàe in 
the caBe for want oî stamps of greater value than the ones usedi. At 
ail events, thecômplainant does not présent à ease of suoh superior 
equitiea as to entitle him to oaU'ûpon a court of equity to grant him 
affirmative relief upon that ground. - - 

A good deâl has been said in the case aboût the money drawn ont, 
ostensibly on bëhalf of an escheated estate, and used in the pufchase 
of an ôrgan for a ohur«h. Thàt money seèms to havé'been'réfunded 
by the church. l 'éo not pereeive thàt this mattér ih any way affects 
the case. I do not'ëveri see how the obtaining and use of this money 
by May, in themanner shown, oould be an erùbezzlément ôf the funds 
of the estate' foT which bis sureties are liable. Icdnnot find by the 
statute that he was în any wiay interested with' thàt fdnd. It was to 
go into thë tïeasury, and there remain until driawnoitt by some onè 
authorized to dlraw it. It wâs got out by May in some way illegally, 
in the assumed chàracter of agéht for the parties legally entitled to 
receive the ftind în a proper manner. Mia,y wàs not treasurer, and 
the fund was never intrusted by the state to his keeping for any pur- 
pose. He had no dutieS in connection with it: If, in bis assumed 
chàracter of agent for the parties, he unlawfully got hold of the money, 
he was doubtless Hable to them, and perhaps to the State ; but it was 
not aii" officiai aet for which his sureties were liable. But I do not 
understand that this forms any part of the judgment paid by Dowell, 
or that it can in any view affect the rights of the parties in this caSe. 

Upon the views taken, thère must be a decree for thé ôomplainant 
subjecting the life interest of Jesse Applegate in those portions of 
the south half of the donation claim, and the whole of the remainder 
of the lands deseribed in thé bill embraced in ail the cônveyances 
made în 1869, or so much thereof as may be necessâry to satisfy the 
judgment for ail moneys and interest thereon arising from défalca- 
tions which had accrued at the date of the several cônveyances 
respectively, and for costs 

Dbadt, J. 1 concur in the conclusions reaehed by the circuit 
judge in the foregoing opinion and the reasbns given therefor; and 
after hearing the counsel for the parties, aa directed by him, hâve 
settled the terms of the decrée in the case. 
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Sefore stating them, it may be well to call attention to some of 
the leading facts in the case. Ou September 6, 1862, Jesse Apple- 
gâte and others became sureties on the officiai bond of Samuel E. 
May, secretary of state, for tlie term of four yéars, and on August 4, 
186^, said Âpplegate and B. F. Dowell became such sureties on his 
second officiai bond for a like period thereafter. At both thèse dates 
Jesse Applegate's property consisted substantially of certain lands, 
including the donation claim No. 38, in township 22 S., of range 5 
W. of the Wallamet meridian, and situate in Douglas county, which, 
with the exception of a tract of 880 acres on Mt. Yoncalla, he sub- 
sequently conveyed to bis childreu and one grandchild, in consid- 
ération of services performed by them on the farm during their nou- 
age, and in pursuance of a promise by him to that effect, as foUows : 
To William H. Applegate, 160 acres of the N. ^ of the donation 
claim by deed dated April 6, 1867, and 80 acres of the same by deed 
dated April 19, 1869; to Daniel W. Applegate, 146 acres in the S. J 
of the donation claim, in which he had a life estate for his own life, 
by deed dated April 6, 1867, and 80 acres lying partly in the N. and 
partly in the S. |- of the donation, but the larger part in the latter, 
by deed dated April 20, 1869; to Peter Applegate, 175 acres of the S. 
^ of eaid donation and 41.31 acres in section 28 of the township afore- 
said by deed of April 21, 1869 ; to Sallie Applegate, 160 acres in sec- 
tion 23 of township 23 S., of the range aforesaid, by deed of December 
2, 1871, and to Charles Putnam, his grandson, 240 acres in township 
22 S., of the range aforesaid. At the date of the couyeyances, in 1867, 
May was a defaulter to the state uuder his first bond in the Bum of 
$1,328.29, and under his second bond he became a defaulter in the 
sum of $8,524.25, of which amount $5,546 was incurred before Janu- 
ary 1, 1869. In 1874 the state obtained judgments on those bonds 
for thèse défalcations, amounting, with costs and expenses, to $11,- 
258. 14. On June 27, 1878, Dowell obtained a judgment against Jesse 
Applegate in the circuit court for the county aforesaid for the sum of 
$4,882.19, the same being the one-half of the amount theretofore 
paid by him to the state on the judgment obtained by it against 
Dowell and Applegate on account of May's défalcations under the 
bond of 1866, together with $146.69 costs and disbursements, making 
in ail the sum of $5,028.88; and on November 16, 1878, Dowell paid 
the state the remaining sum due on said judgment against him self 
and Applegate, to-wit, $1,385.64, and gave notice to the clerk of such 
pajment, and his intention to claim contribution therefor, as pro- 
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TÎded în Bectîon 295 of the Code of Civil Procédure, and în pursuanee 
of such notice and claim çaused an exécution to issue upon said 
judgment against Âpplegate, upon which the Mt. Toncalla tract of 
laud was Bold, and the proceeds, less the costs of sale, applied upon 
said claim for contribution, so that upon May 81, 1879, there was 
only $284.61 due him from Applegate on that aceount. 

After making the conveyances of 18 67, J esse Âpplegate had still 
sufficient property to discharge his' obligations to the state growing 
out of May's défalcations up to that time, but at the date of the sub- 
séquent deeds the case was otherwise. The oonveyances of 1869 
left him without sufficient means to pay the défalcations which had 
then occurred under the second bond. 

The decree of thé court will be that the plaintiff bas a lien upon 
the property of Jesse Applegate for the sum uow due him on thèse 
judgments, to-wit, $7,488.48, and that the coi^Teyances aforesaid, 
made since 1867, except the one to Charles Futnam, are, as against 
the lien of the plaintiff, invalid, abàeo far null and Toid; and that 
unless Jesse Applegate pay to the plaintiff the sum now due him, with 
his costs and expenses, within 20 days herefrom, the niaster of tbis 
court will proeeed to sell, as upon an exécution, ail the interest of 
Jesse Applegate, on January 1, 1869, in tbepremises eonveyed since 
1867, except that portion eonveyed to Charles Putnam, and after pay- 
ing the expenses of the sale to bring the remainder of the proceeds 
into court for distribution or application, and that the purchaser at 
such sale hâve, if uecessary, due process from the court to put him 
in possession. 



No atithorîtîe3 neefl be cîted to the proposition that a conveyance hy a 
parent to his child, whether upon a valuable considération or merely in con- 
sidération of love and affection, is valid, in the absence of creditors claiming 
the rlght to a satisfaction of their debts out of the property of the parent. 
But if the parent be in debt and make a voluntary conveyance of his property 
to his child or children with a view to insolvency, or intending that the prop- 
erty shall be held in secret trust for hlmself, or that the conveyance shall 
hinder, delay, or def raud his creditors, then it is void, and will be set aside by 
the courts. Goodell v. Taylor, Wright, (Ohio,) 82; Carlisle v. Bich, 8 N. H. 
44; Pepper v. Cartp, 11 Mo. 540; Henry v. Fullerton, 21 Miss. 631; 
Wells V. Treadwelî, 28 Miss. 717; Maraton v. Maraton, 54 Me. 476; Atkin- 
mi V. Phillips,! MA. Ch. 507; Clayton v. Brovm, 17 Ga.217; Miaxll y, 
Lutz, 34 DL 882; MUUt v. Thompson, 8 Porti (Ala.) 198; 0ardner r. BoatK 
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Lutz, 34 m. 382;; Miller v. Thompson, 3, Port. (Ala,\ 198 ; ,(?(zr(î?^er v. isooth, 
31 Ala. 186; 5mto?i v. Jones, 8 Conn. 186; Clayton v. Brown, 17 Ga. 217; 
Shepardr. Iverson, 12 Ala. 97; Parîsh v. WurpTiee, 18 How. 92; Jomw v. 
Slubey, 5 Har. '& J. 372; Jffesèw v. Edmuhdson, 1 Ired. (K. G.) 180; Ring- 
gold y. Wàggoner, 14 Ârk. 69; Sioartz v. Hazlett, 8 Cal. 118; i^e/ZJ ifaum 
(S'te. Co. V. laiiderUlt, 16 Conn. 420; Steward v. iîoârera, 25 lowu, 395; 
-Bm(?,î/ V. Briscpe, 2 J. J. Marsh. (Ky.) 213; Rmker v. ^6eZ, 8 B. Mon. (Ky.) 
566; BirdsaU j, Lçihey, 6 La. Ann. 647; Rousseau y. Lutn, 9 La. Ann. 325; 
Hoye V. Pemt, 1 Blandi, (Md.) 28; WortMngton v. Shîpley, 5 GUI, (Md.) 440; 
BuUettv. WortMngton, B MA. Ch.W; Bryoe v. Meyers, 5 Ohio, 121; Cro/ï 
w. Arthur, 8.* Desaas. (S; G.) 228; Chamberlayne v. Temple, 2 Eand. (Ya.) 
384; Co?ema« t. C?oc&, 6 Eand. (Va.) 618; 4»»y v. rown^?, 15 IT. H. 522; 
Sewardv.Jacksm, 8 Cow. 406; Rohinsor),y. Stewart, 10 N. Y. 189; THpp v. 
CAi7ds, 14 Barb. 85; Pell v. Treadwell, 5 Wend. 661; S«er;-j> v. Arden, 1 
.Tohns.Ch. 261; Wallery. Mills, 3 l)ev, (?r. G.) Law,,5l5; /essM^) v. Johnson, 3 
Jones, (N. G.) Law, 335 ; Sm,ith v. Reavis, 7 Ired. Law, 341 ; Morgan v. IfcZeZ- 
?awri, 3 Dev. Law, 82; O'Baniet y. Crawford, 4 Dev, Law, 186; Freeman v. 
Eastman, Z Ired, Eq. 81; Black v.Caldwell, 4 Jones, Law, 150; Winchester 
y. Beid, 8 Jones, Law, 877 ; ' MoQill v. Barman, 2 Jones, Eq. 179 ; Broton v. 
fforfse^/, 2 Jones, Law,,41.7; MoKinnon y. Rogers, S Joaes, Eq.200; Edgington 
y. Williams, Wright, (Ohio,) 439; Greiger v. Welsh, l Eawle, 349; Miner y. 
Warner, 2 Griint, Cas. 448; Johnston y. Harvey, 2 Pa. St. 82; Nicholas v. 
Ward, 1 Head, 3?3; Hamilton v. TMmas, 5 Hayw. (Tenn.) 127; Billard v. 
JiïZarc?, 3 Hum ph. ^^t;' Martin v. OZten 9 Hutfiph, (Tenn.) 561; Redftéld y. 
Buck, 35 Conn. 328; Chà&é y.McÉay,2Ïlja. AiiQ.1%; Grimes y.RusseU,éb 
Mo. 431. ■ . • ..::.;: 

;It will be void though the conveyaucp be not directlyfrom the fatherto 
the son.ibut from the fathqris vendor to the son, by tbefather's direction, he 
paying the vend^y: the purehase money for the property. Doe v. MoKinney, 
5 Ala. 719; Patterson v. Campbell,'Q Arlsî.' 933; Ellîottv. tiom, 10 Ala. 348; 
Ewell, Lead. Cas. 75; Goodell y. Taylor, Wright, (Ohio,) 82; State Bank of 
Indiana v. Harrow, 26 lowa, 426, Elliott y. Horn, supra, is an interesting 
case illustrative of thls rule. 

So, although the son agrée to pay the father's debts. Swihart v. Shaum, 24 
Ohio St. 432; Brady v. Brisûoe, 2 J. J. Marsh; (Ky.) 212. See,also, Robimon 
y. Stewart, 10 N. y. 189. But see Patteson v. Stewart, 6 Watts & S. 72 ; Pres- 
ton y. Jones,>hQ Fat. St. 6i. ■ 

But w hère A. advanees money to Bi to be paid aa a part considération of 
the purehase of a tract of land for A.'s grandson. G., a child of 12 years, on 
condition tliat the title be made to that child, and B. gives his note for the 
vemainder of the considération,; and the tjtle is made by the vendor to the 
child, who is the son of B., it will vest the title ip C, and he will hoW the land 
as agkinst a subséquent purchaser at.sherifE'a, sale under a judgment obtained 
on said note of B. Boe v. Dpe, 32 Ga. 39. 

■ ïhe father's dèedisvoid although made in eompliauce witlv a previous ver- 
bal prorhiseto convey, ftiade when unembarrassed. Rucher y. AbëU,^ B. Mon. 
(Ky.) 566. So, also, an anténuptial conveyance by a widow to her children, 
just prior to her second marriage, is a f raud upon the second husband. Black 
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V. Jones, 1 A. K. Marsli. (Ity.): -Pe^^î/ v. Pe^, 4 B. Mon. (Ky.) 215. See.'àlsd, 
Ramseyv. Joyce, 1 McMuîl. (S. C.) Ch. 236; Mânes T. Dtiranti^ Kich. (S. C.) 
Eq. 404; But if has been held that an absolute volaiitaryconreyance o£ |)er- 
sonalty by a husband to bis ehildren by a former wife Is not a fraud on tbe 
rlghts of bis wife which will avoid the transf er as to her. Camefon v; Cam- 
eron, 18 Miss. 394. 

It iieed bardly be stated, so well setfcled 13 the -laiWj that a voluntary con- 
veyance is good between tbe parties, and the father may be corapelled to de- 
liver tbe property which he has conveyed. Greenwood v. Coleman, 34 Ala. 
150. When the property has been delivered to the child, the father cannot re- 
cover possession of it. Morris v. Haney, 4 Ala. 300. If tbe thiug is con- 
veyed to a son who lives at home and it remains in the family, possession ol 
it is presumed to be in tbe son, Humphries v. McCraw, 9 Ark. 91. 

Of course, if the conveyance from the parent is not voluntary, but is made 
upon a valuable considération, it is good. Thus, the marriage of the child, 
contracted in considération of the conveyance, is a valuable considération 
which ^vill snstain the transf er. Verplank v. Sterry, 12 ,rolins. 536 ; Sterry v. 
Arden, 1 Johns. Ch. 261; Wood v. Jackson, 8 Wend. 9; Whàan v. Whelar^, 
3 Cow. 537; Mills v. Morris, 1 HofE. 419. But the rule that marriage consti- 
tutes a good and valuable considération does not apply where a father œakes 
a voluntary convenance to his daughters, who afterwards marry.^he father 
continuing in possession of the property af ter the çonveyanoe^epntracting 
debts and dying insolvent, so as to enable the daughters to hold the property 
against creditors of the father. O'^tiçn v. Goulter., 2 Blackf. (Ind.) 421. See, 
;il80, iSto/te* V. /owes, 18 Ala. 734.= • 

Services rendered by minor ehildren to parents do not constitute a valuable 
considération for a conveyance by the parent to the ehildren.' Stearns v. Gage, 
79 F. Y. 102; Updike v. Titus, 13 N. J. Eq.l5i; King'y. Maîone, 31 Grat. 
168; Hack v. Stewart, 8 Pa. St. 213; Sanders V. Wagonéeïïèt',!^ Pa. St. 248; 
Miller v. Sauerhier, 30 N. J. Eq. 71 ; BartUtt v.Mereer, 8 Bfen. 439; Griffln v. 
First irai. Bank,7é IIJ. 259; Hart v. FUnn,m lowa; 366; Zerbe v. Miller, 
IQ Va. St. iB8; Van Wyckv.Seward, 18 WenÛ.BU. 

Where a son, after he had attained the ageof 21 years, continued for a few 
years to live with his father, support nim, and to labor on his farm as he had 
previously done, no express contract as tb the paymentcvf wages by the father 
for the services of the âon being proved to eXist between them, it was held 
that the father could not, after he had became indebted and insolvent, create 
a debt in favor of the son which would sustain aconveyançe from the father 
to the son. Hack v. Stewart, 8 Va,. St. Z^S- . 

A father agreed with two sons that if they would rem^ip on his farm and 
assist in carrying it on and in educating their brothers, He would convey the 
farm to them, àrid in considération of their èervicés and "thèîr agréement to 
support hini and their mother thë remalnder of t^eir liVeâ^ he sùbsequently 
executed the conveyance, and it was held void against creditors. Qraham v. 
Rooney, 42 lowa, 567. See, also, &riffin v. t'prst Nat.jgar^.li 111. 259. So a 
conveyance of re^ estate by parents to their daughter, thealleged considère 
tion being a cow and its increase, çiven to her by her grand;father many years 
before and services perfbrmédby nei; while in thefamily during two or three 
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years after attalnîng her majority, and without any agreement that she was 
to receive compensation, is fraudulent. Hart v. Flînn, 86 lowa, 366. 

As to the décision in the principal caae upon the ârst two points stated in 
the head-note, there can be no question as to its entire correctness, and the 
case affords an interesting and iustiuctive application of well-settled princi- 
ples. M. D. EwsLL. 

Chicago, March 2, 1883. 
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{Girewit Court, 8. D. Nm York. 1883. ) 

L Natioital Bank— Stolbn Deposits— Contract fob Rbcotbrt o». 

A national bankcannot enter into a valid con tract to undertake tlie buslnen 
of the recovery ot the stolen property of spécial depoaitonu 

2. BaMB — LlABILITT OF DiBBCTOBS. 

The directors might be liahle individually. 
S. BameI — Bonds Left as Gbatis Baïi-ment — Becovbrt from Baitk. 

To Teoàidt against a bacK for bonds 'left with the bank as a gratis bailment, 
somethisig iiiore is needed than the mère fact that tbey were stolen from the 
bank. , ' 

4. Same— CoïtriiAÉNT— Proof EssentiaIi to Suppokt ActioS. 

A complaint claiming that the bank recovered $1,500,000 back from the 
thieves, un an agreement that in considération of sucb recovery the bank al- 
lowed the thieves to retain the property of plaintifl and other spécial deposit- 
ors, States »yalid cause of action ; but hère there is no proof sufflcieut to go to 
the jury as to this branch of this cause of action. 

5. SamE— PbOOF of Î^BOUGESIfCB ALLBOpD. 

In siich an action the plaintiH will be beld to proof of the allégations made, 
and will notbe allowed io rest on proof of other négligence. 

The Northànipton National Bank was robbed of the property of it- 
■elf and of various spécial depositorg, including the plaintiff, to the 
amount of a,bo^t $1,600,000. Eive years later, ail but $lâO,000 of 
the property was recovered from the thieves. Among the property 
not recovered were bonds to the value of $10,180 belonging to the 
plaintiff. The other facts appéar in the statements of counsel and 
Uié opinion of the court. 

H^. G. Peclth,çm B,nà. É. W^Tyler, for the défendant, moved the 
court, at the close of tbe plaintiff 's évidence, to direct a veïdiot for 
the défendant. 

■ ÂB to the fîrst cause of aotion->-negligenc6 in the keeping of a 
gratis deposit-^the mère îact that the goods were stolen does not es- 
tablish négligence under the American décisions, {Comp. v. Cao'liile 

•Afflrmed. Seo 7 Sup. Ct. Rep. 268. 
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Bank, 94 Pa. 409; Foèter v. Essex Bank, 17 Mass. 479,) and 
proof of gross négligence was required, even in Nat. Bank v. Qraham, 
100 U. S. 699. Furthermore, plaintifif may not plead a tort that 
amounts to a crime, and attempt torecover on proof of a trifling négli- 
gence, not set ont in the complaint, viz, the not sending of notices 
of the robbery to Frankfort-on-the-Main, or the attempted proof 
that a director wrongfuUy recovered his own spécial deposit. Dvdley 
V. Scranton, 57 N. Y. 424; Parker v. Renna. é S. R. Go. 16 Barb. 
316; Ross v. Mather, 51 N. Y. 108; Delevan v. Simonson, 35 Siper. 
et. 243. The directors and ofBcers, ail of them, acting as indi- 
viduals, cannot bind the bank to such an undertaking as that in the 
complaint. They must, at least, hâve acted as a board in an offi- 
ciai eorporate capacity. Alleghany Go. Work-house v. Morse, 95 Pa. 
408; East Anglian R. Go. v. Eastern Go. 21 Law J. (N; S.) 23; 
Ghem.Nat. Bank r. Kolmer, 8 Daly, 532. Even in the 100 U. S. 
case the court says: "We do not mean, however, to say it [the bank] 
could convert itself into a pawnbroker's shop." Such an undertaking 
as this, a national bank bas no charter or power to undertake. Judge 
Wheeler, in Wylie v. Nat. Bank of Brattleboro, 47 Vt. 550, and 
Whitney Y. Same, 60 Yt. SS9. 

George H. Adaim and ArtemcLs H. Holmes, for the plaîntîff, oppose 
the motion, on the ground that in'New York practicé the proof of the 
négligence as to notice sent abroad, and as to acts of the director H. 
are admissible and sufficient, and that proof of dolus is not essential 
in an action for négligence; citing Whart. Neg.; Nat. Bank y. Qra- 
ham, 100 U. S. 699; and Abbott, (N. Y.) Foransof Pieading. 

The director H. and the vice-président promised to undertake the 
recovery of the plaintifE's property. Their action was approved by 
the other officers. The bank made similar agreements with the other 
spécial depositors, and in fact with ail the depositors, at a meeting. 

Wheeler, J., (orally.) The constitution givesthe right to trial by 
jury, not trial by the court in the présence of the jury, but trial by 
jury in fàct. At the same time it is th« duty of the court to décide 
■whèther there is any évidence to go to the jury tending to prove the 
fact. If there is not, why,' then, the court is not in duty bound and 
has no right to submit to the jury what the facts may be, in order to 
make out a case. It requires proof, and proof of facts, and proof of 
facts tei^dingto establish the ground of recovery. 

The complaint goes for this: négligence about keepîng the bonds 
in the first place. Then it gôes on and allèges an agreement by the 
bank to act for the plaintiff in recovering her bonds from the thieves 
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or persoiiâ who haà tliem,and for a breachof that agreement, — that 
is, neglect in not recovaring the bonds for her, — and spécifies as a 
ground of reeovery in the complaint that in recovering their own 
property they traded away hers; that thëy agreed with the robbers 
that if they would let the bank hâve what they didreturn, they might 
keep plainfciff's bonds. Of course, if the plàintiff could make that oat^ 
shé Wbuld bave a good case; but the évidence not only does not show 
that the barik rùadë that agreement with the robbers, but it shows they 
did not» The direct évidence upon the point of what the arrange- 
ment was, by which the bonds were finally recovered, shows that the 
bank did not agrée to that. The witness on that point so testifies. 
The évidence shows that that was not a part of the agreement, sa 
that partof the case is not made out. 

Now, then, as to the agreement to act for her. In the first place, 
I do ûot think that the stookholders of a national bank could be 
boundby ah agreement by their président or cashier or directors, or 
ail bî them together, ta undertake the job of hunting up any stolen 
bonds, as a bank. It is no part of the purpose for which a bank is 
ohartered; it is no part of the business of the bank. I do not think 
the bank would be bound by any such agteement. But suppose they 
could; Now, this complaint says that they agreed 4o act for her 
in negotiating for the reeovery of thèse bonds. That would mean 
that they were bound to do the best they could in making those nego- 
tiations. The matter of advertising the bonds had ail gone by when 
the agreement was made. Now, I think there is évidence sufficient 
to go to the jury that the plàintiff was fairly given to understand, hy 
the officers of the bank, that they would act for her. They had lost 
their own securities, and lost the securities of ; a great many other 
depositors, and they were trying to get them allback. I think they 
gave her to understand that in trying to get theirs they would try to 
get hers, or would do the best they could. Now, if they were bound 
by that agreement, and, did do as well as they could reasonably, they 
would not be liable. So we shall.have to look at this évidence and 
see if it shows any act — -anything — which we could see they did that 
they ought not to bave done, or did not do which they ought to hâve 
done. Now, I am not able to see, a,fter looking it ail over, anything 
that they could do that they did not do. Now, hère was Mr. Hinck- 
ley, a depositor who had $25,000, I believe, ôf bonds of a particular 
clasB> whicb be owned, which he got track of, which he negotiated 
for, and part of whitîh he got back. Now, they say the bank ought 
not to bave let him get back bis without getting back hers. They 
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could not hinder him any nioi'e tljan they could Kèr.' ' The most they 
(iould do would be to act on any information that they got.through 
him that the bOnds werè hère — hère in New York. They ■wereall 
the while seeking infofmatioû about that. ' There is nothing to shovir 
that they had anything defînite that they could act upon, or that 
they didn't do as well as they could. When they came to a final 
negotiation by which they got $1,500,000, her bonds were not hère ; 
they -were not with those they got. They did not agrée that theirs 
should be given up and hers should be lest. Her bonds were on the 
other side of the water. They were not hère at ail. They were not 
dealing with those who ha,d them, 

Now, I could not say to the jury that hère is anything that I sub- 
mit to you as proof of neglect on the part of this bank as a bank. If 
I were to say that we would hear the défense, and go along with a 
large number of witnesses, no matter what they should testify to, it 
would corne to this in the ejxà. The plaintiflF deçlared for a gpod 
case. If she could prove her complaint she would hâve an excellent 
case. If she could prove that this bank, having got track of thèse 
bonds, made ah' agreemerit with the robbers and thieves that they 
niight keep hers if they would giye up their?, that would be a good 
case anywhere. That is not proved; it is disproved. They didn't 
do any such thing. They didn't trade her out ; they didn't th^ow 
her stock overboard to get theirs ; and notwithstanding the plaintifî's 
ihisfortune,— which ail of us; <4f course, regret,— I don't think, as to 
that part of the case, thàt there is enoiigh of it thât tends to prove 
îXûy thing done or not done which ought to go to the jury; and I 
thisk, at the bottom of ail of it, that) the bank as a bank, to bind the 
etockholders so as to take a large sumoùt of their assets, could not 
undertake such a job; itis no part ôf its business. I Should hold 
that such a bargain as that' made with the directors was anandivid- 
ual thing, and bound them personally, if at ail, and not the bank. I 
should say that, so far aS this case resta on an agreement to do a 
thing and failure to do it, the bank was not compétent in la'w to make 
such an agreement; and, so far as doing anything about the bonds, 
Ihere is no proof that they ever could hâve got her bonds, ever had 
a. chance to get them, or acted about them in a way that thôy could 
be charged with neglect. ^ ,= ' 

Now, about the first part of the case, for the nëgligfent keeping^— ; 
fictual keeping^— of the bonds in the banb The proof that stands^ 
hère is that the Nôrthampton National Bank receitedtheSe bonds to 
fceep; she sigqing,' as she said she supposed she did, à certain pap^ 
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envelope in wliîch the bonds were placed. We hâve no proof hère 
except that the bonds were left there by her; that she called for them 
and didn't get them. They were gone; they were stolen. The 
pleadings say that, and I believe the witnesa says that the direetors 
said that. I am inolined to rule on that, also, in favor ot the bank. 
So you may take a verdict for the défendant. 
The jury aoeordingly rendered a verdict for the défendant. 



HiLL v. National Bask of Babbe. 

( Circuit Court, D. Termont.- February Terin, 1883.) 

1. UsnRT. 

Section 5198, Rey. St., makes the receiying or cliarging "a rate of interest 
greater tlian is allowed" "aforfeiture of the entire interest." In case a 
greater rate of interest has been paid, the debtor may recover back " twioe the 
amountof interest thus paid." 

2. Samb— Amount of Pjb;na.ltt— Not Limited to thb Excbss. 

The amount of penalty recoverable in an action against banks under section 
S198, Rev. St., is twice the whole amount of the interest paid, and uot merely 
twice tlie amount paid in excëss of the légal rate. 

W. Porter, for plaintiffi 

E. W. Bishee, for défendant. 

Wheelbr, J. This action is brought upon the second clause of 
section 6198 of the Eevised Statutes of the United States, to recover 
back twice the amount of illégal interest paid. The lawful rate hère 
is 6 per cent, and the plaiutiflf paid 8. The only question made is 
whether the plaintifif is entitled to recover the whole amount of this 
interest so paid, or only twice the amount in excess of the légal rate 
paid. The whole section must be read together to ascertain the 
meaning of this clause. Thé first clause provides that the taking, re- 
ceiving, reserving, or charging a rate of interest greater than is al- 
lowed by law, shall be deemed a forfeiture of the entire interest. 
Hère there is no distinction of the excess of the légal rate over the 
rest. Then the clause in question proceeds to provide that in case 
the greater rate of interest has been paid, the person by whom it has 
been paid may recover back twice the amount of the interest thus 
paid. The continuing the exaction till it had accomplished the pay- 
ment of the amount exacted is a greater offense than the mère stipu- 
lating for the payment, and would be treated with the greater se- 
verity. The first clause seems to be intended for the punishment of 
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the latter offense, and the second for that of the former. The greater 
rate in the second clause is the same as a rate ol iuterest greater in 
the first; and the amount of the interest thus paid in the second is 
the same entire interest mentioned in the first. The différence be- 
tween the offenses is the différence between exacting an agreement to 
pay and exacting actual payment; and the différence between the 
conséquences imposed is the liability to Ibae once the interest in the 
former case and twice the interest in the latter. This is in accord- 
ance with the great carrent of authorities. Cracker v. Bank, 4 Dill. 
358; Bank v. Davis, 8 Bliss, 100; Bank v. Moore, 2 Bond, 174; 
Brown v. Bank, 12 Pa. 211; Bank v. Karmany, 12 Reporter, 5éO; 
Oates V. Bank, 100 U. S. 239. 

Brown v. Bank, 72 Pa. 211, is relied upon as an authprity for the 
défendant, and the head-note to the case in the reports indicates it to 
be sûch. An examinatiôn of the case at large, however, shows to the 
contrary. The question there was whether the plaintiff in error had 
thé right to set-off in a suit by the défendant in error against.him on 
notes double the amount of, or the simple amount of, interest at an 
illégal rate, paid on previous notes, instead of the excess over the 
légal rate allowed by the court below. The décision seems to hâve 
been that he could not, on the ground that double the amount paid 
at greater than the légal rate could only be reached by the action pro- 
vided for to recover it; that the forfeiture of the entire amount stip- 
ulated for at a greater than the légal rate could be availed of only in 
défense to an action for the principal. Sharswood, J., in delivering 
the opinion of the court, said : 

"For if, on the payment, simple interest is forfeited, why nùt also provide 
for its recovery back by action as well as tlie penalty of double the amount? 
Kothing woûld hâve been easier than to have-expressed the intention that the 
entire amount should be recovered back in ail cases, but double the amount 
only by action instituted within two years. There may be good reasons for 
this, if it was the intention of congress to give the bank a loeim pœnitentiœ so 
far as a penalty for double the amount was concerned, and allow them to save 
it by not actually taking it upon the maturity and payment of the debt." 

The case is in accordance with the subséquent décision of the same 
court directly upon the question in this case of Bank v. Karmany, in 
the Eeporter. The construction contended for would make the con- 
séquences of agreeing to take greater than the actual taking in most 
cases, for the loss of the entire interest would be greater than the loss 
of twice the excess, unless the excess should equal or exceed half the 
v.l5,no.6— 28 
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rate 8tipuIated.for,wMcIi wouldnotbeusual. In every view, the plain-, 
tiiï seems by law tobe entitled to recover double tbe amount of iu- 
terest actually paid in this action. 
Judgmentfor plaintifi for $501.76 damages. 



Dallikoeb V. Eàpallo.* 
{Oireuit Oourt, D. Massachusetts. March 2, 1883) 

1. Taxation— Nok-Residknt Executoks— Absbssment of Personai- PaoPBRTT 

Held bt. 

The General Statutes of Massachusetts, e. 11, § 12, provide that property 
held by an executor residing out of thé state, in trust to pay the income toper- 
sons within the state, is taxable to the latter, but does not authorize the taxa- 
tion of person?il property in tho hand3.of an executor, residing out of the state, 
which is part of the estate of his testator and held by him in trust to pay the 
income for life to inhabitanta of the state, but is not shoi/rn to be itself in the 
state. 

2. Samk. 

The statute of ,1878; e. 189, } 2, bas for îts only object to amend the provision 
of chapter 11, { 12, Gen. St., in the single point, that ^fter the expiration of 
three j'ears from the appointraent oî the executor, the pfoperty, whether dis- 
tributed or not, should be assessed according to the provisions cited above. 

J. W. Hammond, for plaintiff. 

L. S. Dabney, for défendant. 

Before Gbay and Lowell, JJ. 

Gray, Justice. Since the décision in October last, sustainîng the 
defendant's demurrer, the plaintiff, by leave of the court, bas amended 
his déclaration, so as to show that, among other bequésts made by 
the will uiider which the défendant wds appointed and acted as exec- 
utor, the testator gave to each of three persons, who at the time of 
the probate and evec since were inhabitants of Cambridge, the in- 
come for life of a sumof $20,000, to be set apart and invested by 
the executor, and the principal, after the death of the beneflciary for 
life, to be paid to other persons who. are not shown to be inhabitants 
of Massachusetts; and that the personai property of the testator com- 
ing to the hands of the executor was suflBcient to provide for thèse 
three bequésts. The case bas now been argued upoû a, demurrer to 
the amended déclaration.. 

We are of opinion that the facts thus alleged and admitted do not 
vary the resuit; that neither the seventh clause of the General Stat- 

*See 8. C. 14 Fed. Rep. 32. 
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utes, c. 11, § 12, nor thc statate of 1878, c. 189, § 2, authorizes the 
assesemeût, to au executor residing out of the state, 6t an annual 
tax upon, or by reason of, personal property whicla is part of the 
cstate of bis testator, and is beld by him in trust to pay the inoome 
for life to inhabitants of the state, but is not shown to be itself within 
the state; and that the whaleobject and effect of the later statuts are 
to amend the earlier one in the. single point, that, after the expiration 
of thret jears from the appointaient of the executor, the property, 
whether distributed or not, shouid be assessed according to the pro- 
visions of the fifth clause of the General Statutes^ c. 11, § 12; and 
by that clause property held byan executor residing out of the state, 
in trust to pay thé inoome to persons within the state, is taxable to 
the latter only. 
Démarrer sustained, and judgment for the défendant. 



NicHOLn V. Beabd, CoUeotôr. 

[Pircuit Court, D. Maêgadiugetts. Jannaiy 31, 1883.) 

CosTOMB DuTiEB— Measurbmbnt o» Lk^uids. 

Ail importations of liquida, inclijdling aie and porter, are to be estfmated ac- 
cording to tiie standard of the w^ne gallon of commerce, coutaining -^ii cubic 
Inches of measurement. 

In Equity. 

Samuel W. Or eeeh,Jr.,ioï ■^aaï\àS. 

Géorgie P. Sangler, Dist. Atty., for défendant. . 

Nelson, J. ' This is an action against the collector of the port of 
Boston to recover back duties paid under protest. At the trial by the 
court without a jury the f oUowing f acts were proved or admitted : The 
plaintiff, a merchant and résident of New York, in February, 1880, 
imported into the port of Boston, from Liverpool,a quantity of aie and 
stout otherwise than in bottles, measuring 6,200 wine gallons of 231 
cubic inches eaeh, or 5,300 béer gallons of 282 cubic inches each. 
In the invoices and entry by the plaintiff the number of gallonâ was 
given in béer measure. The collector, taking the wine gallon as the 
standard of measure, assessed a duty of 20 cents a gallon on 6,200 
gallons, and exacted the same from the plaintiff, who, claiming that 
thé duty shouid hâve been assessed upon only 6,300 gallons, the 
number of gallons according to béer measure, protested against the 
payment of the duty upon the 900 gallons in excess of the number 
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of béer gallons, and paîd the duty thereon — $180 — nnder protest. 
He seasonably applied to the secretary of the treasury, and in due 
time, after an adverse décision of the secretary upon bis appeal, 
brought this action. The proceedings at the custom-house wero in 
due form of law. 

The only gallon of liquid measure authorized by tha treasury dé- 
partaient, and distributed to thû custom-houses for use therein, is 
the wine gallon of 231 cubic inohes, which was adopted as the stand- 
ard of liquid measure by the department in 1832. 

By a resolution of congresa, approved June 14, 1S36, providing for 
the distribution of weights and measures, the secretary of the treas- 
ury waa directed "to cause a complète set of ail the weights and 
measures adopted as standards, and now either made, or in the prog- 
ressof manufacture, for the use of the several custom-houses, and 
for other purposes, to be delivered to the governor of eaoh state in 
the Union, or suoh person as he may appoint, for the use of the 
states respectively, to the end that a uniform standard of weights 
and measures may be established throughout the United States." 
The only gallon of liquid measure distributed to the states by the 
secretary of the treasury under this resolution was the wine gallon, 

The wine gallon of the treasury department bas, for many years, 
beén the statute standard of liquid measure in most, if not in ail, of 
thè states. No other gallon than the wine gallon was ever used in 
the custom-house at Boston. In the New York custom-house, prior 
to 1871, the wine gallon was used in ail jases, except that aie and 
béer were returned ou the basis of the béer gallon. But in that year 
the attention of the secretary of the treasury having beén called to 
the practiee, he instruoted the coUector at New York, ih a letter dated 
January 5, 1871, as foUows : 

" Your communication of the fourteônth instant has been received, inclosing 
a letter from the surveyor, stating fchatlt îs the practiee at your port to return 
the ipeasure of imported aie in béer gallons ; and in reply you are informed 
that the department l)as this day decided, on the appeal of J. D. Richards & 
Sons, at Boston, that such practiee is incorrect, and that ail liquors subject to 
duty by the gallon should be returned on the basis of wine liquid gallons. 
This décision is the more readily arrived at in view of the repeal of the 103d 
section of the act of 1799, which originated the said practiee at your port, 
and also by reason of the gênerai commercial usage of the country in estimat- 
ing ail liqiiids by wine or liquid measure." 

Since the date of this letter the wine gallon only has been used at 
the New York custom-house. The sale of aie and béer in this coun- 
try, at retail, has for a long period of time been by wine measure. 
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Prof. Alexander D. Bâcher United States superintendent of weîghts 
and measures, in his report to the secretary of the treasury, dated 
December 30, 1856, says that "the standard of liquid capacity 
measures should be the gallon containing 231 cubio inches." See 
Senate Ex. Doc. No. 27, Séth Cçng. 3d Sess. Under the word "gal- 
lon, " in Worcester's dietionary, it is said that the wine gallon of 231 
cubic inches is the government or customs gallon of the United States; 
in Webster's dietionary, that the standard gallon of the United States 
contains 231 cubic inches; in Appleton's Cyclopedia, that the gallon 
of the United States is the standard or Winchester wine gallon of 
231 cubic inches. Bouvier, in his Law Dietionary, defines a gallon 
as "a liquid measnre containing 231 cubic inches, or four quarts." 
Heyl, U. S. Import Duties, Part 3, p. 53, states that "the United 
States standard gallon is to . the British impérial standard gallon 
nearly as 5 is to 6," which gives our standard gallon as 231 cubic 
inches. 

By Rev. St. § 2504^ SeheduleD, tMs duty is imposed "on aie, por- 
ter, and béer, in bottles, 35 cents per gallon; otherwise than in bot- 
tles, 20 cents per gallon." The question in the case is whether, un- 
der this clause, the duty is to be estimated on the wine gallon or on 
the béer gallon. Words and phrases found in the custom laws are 
to be understood in their commercial sensé, and are to be interpreted 
according to the known usages of trade and business. This is the 
uniform rule in the construction of thisclass of statutes. SOO Chests 
of Tea, 9 Wheat. é30; U. S. v. 112 Caskaof Sugar, 8 Pet. 277; U. 
S. V. Breed, 1 Sumn. 159. The act must therefore refer to the gallon 
of commerce. That this is the wine gallon is sufficiently évident 
from the facts found in the casej as well as from the known usages 
of the country, of which the court will take notice. This is in ac- 
cordance with ail the authoritiea. No authority bas been produced, 
and it is believed that none exista, to show that the old béer gallon 
is the standard of liquid measure în any part of the country, whether 
in the measurement of aie and béer, or of any other liquids. 

Thie practicé in the Newïork eustom-house prior to 1871, seems 
to bave had its origin in the act ôf March 2,1799, § 103, (1 St. 262,) 
which enacted that no béer, aie, or porter Should be imported into 
the country "except in casks or vessels, the capacity. Of which shàll 
not be less than forty gallons béer measiire, or in paôkages contain- 
ing less than six dozeh bottles." But whatever sanction was jgiven 
by this provisibn to the practicé, was removed by its repeal by the 
act of eighteenth July, 1866, § 43, (14 St. 188.) 
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The plaintiff relies upon the aot of first March, 1879, § 21, (20 
St. 351,) whioh enacte4 that "the word 'gallon,' whenever used in 
the internal-revenue law, relatirig to béer, aie, porter, or other 
similar f ermented liqiiors, shall be held and taken to mean a wine 
gallon, the liquid measure containiçg 231 cubic inches." But this 
act was plainly declaratory. of the law as it then existed, and was not 
intended to establish anew standard of measurement in thecustoma 
and excise departments* Its objeot was to put a stop to an erroné- 
ou s practice then prevailing in the internal-revenue department, of 
estimating domestic malt liquors by béer measure, and to require it 
to coûfôrm to the reorganized standard of the customs service and of 
the mercantile community. We are of opinion that the oolleetor was 
right in estimating the plaintiff 's importation by the wine gallon, and 
assessing the duty thereon acoordingly. 

The point was determined in the same way by Mr, Attorney Gen- 
eral Devbns, whose learned opinion isreported in 16 Op. Atty. Gen. 
359. We fuUy concur both in his reasoning and conclusion. 

Judgment for the défendant. 



Union Nat. Bank of Chicago, Illinois, v. Carr and others. 
(Circuit Court, 3. D. loua, U. D. 1883.) 

OfTION CONTRACTB— VALIDITr OP. 

Option contracta are not necesaarily illégal, and the incident of putting up 
margins amounts to nothing unless the contract itself is illégal. The validity 
of sucb contracts dépends upon the mutual intention of the parties as to the 
actual sale and delivery of the property, or a pretended and fictitious sale, to 
be settled upon différences. 

On Exceptions to Master's Eeport. 

Lekmann é ParA, for complainants, 

E. J. Ooode, for défendants. 

Love, J. There seems to be no senous question made in this case, 
except that of the legality of the contracts, which lie at the basis of 
the cpntroversy. It îs insisted that the contracts in question were 
illégal because they were "option" contracts, and because the défend- 
ant was charged with certain losses, by reason of his failure to put 
up "margins," etc. The évidence, bowever, falls far short of what is 
necessary to establish illegality in contracts of this kind. AU 
"option" contracts are not illégal, and the incident of putting up 
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margins amounts to nothing, unlesâ ' the contraot itsélf is illégal. 
The validity of "option" contracta dépends upoii the mutual inten- 
tions of the parties. If it be not their intention in making tbe 
contract that any property shall be delivered or paid for, but tbat the 
pretended and fietitious sale shall be settled upon différences, the 
agreement amounts to a mère gambling upon the fluctuations of 
priées, and the . contract is , utterly void. But if it is the bona fidc 
intention of the seller to deliver or the buyer to pay, and the option 
consists merely in the time of delivery within a giveu time, the con- 
tract is validi ' 

If the contract itself is lawful, the putting up of margins to cover 
losses which may accrue from the fluctuation of priôôs, and the final 
settlement of the transaotioù acoording to the usages and rules of 
the board of trade, are entirely legitimate and proper. 

Nothing whatevêr appears in the présent case to impettch the valid- 
ity of the transactions in question, excôpt that the défendant was 
dealing in options through his broker on the bOard of trade; tJïat he 
failed to putup reijuirednGiarginB; and that his transactions "were set- 
tled at heavy loBses, whioh were chargéd to him. This is «ntirely 
insufficient tô inValidate the ôharges made in the account against him. 

The exceptions tô the master's report will be overruled ànd a decfee 
entered for the complainant. ■ 

There is, at least, serions doubt whôther a decree can be entered till 
the next term. Let the catise, therefore, stand over till that time. 



The "Iolanthk" Casb. 
Cabte t?. Ford and another. 

(Oircuit Court, D. Marylaild. February 21, 1883.) 
Dbdtcatiôn of Opeka bt Publication of UNdôPrRioHTBD Score and Li- 

BHBTTO. 

The non-resident alien authora of the comio opéra of ", lolanthe,"^ having 
sanctioned the publication in the United States of the librettjo and voc?^! spore, 
with a piano accompaniment, and having feept the orchestration in manu- 
script, 7i«id, that a pcrson whohad independentlyàrrangeda new orchestration, 
using for that purpose only the' pùblished vocal and piano-forte scores, eould 
not be enjoined Irom publicly perfomiing the opéra witb the new orchestra- 
tiuu, .-..,., . •■ •■ . . ■ ; 
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2. Same— New Orchestration— Injchction Deioed. 

It appearing that the orchestration was asubordinate accesaory of the opéra, 
held, that the use of the composer's name and the title of the opéra would not 
be enjoined, provided the announcements of the performance were not so 
worded as to mislead the public into believing that the original orchestration, of 
which oomplainant had exclusive use, was to be performed. 

3. Injunction Gbanted to RBSTRAnr Mislbadino Advbktisemeitts — Fobm. 

Boosey v. Fairlie, L. R. 7 Oh. Div. 301 ; OoUma/rk v. OoUmer, Vit. Ot. Cook 
Co. 111.; Thomas v. Lennon, 14 Pbd. Rep. 849, commented on. 

In Equity. Motion for preliminary injunotion. 

Camten Browne and William F. Frick, for complainant. 

Thomas W. Hall, for respondents. 

Before Bond and Moebis, J. J. 

MoBKis, J. The complainant, R. D'Oyly Carte, of London, olaiin- 
ing to be the owner by purchase from Gilbert & Sullivan of the ex- 
clusive right to give public performances in the United States of the 
comic opéra of "lolanthe, or the Peer and the Péri," files this bill 
asjiing, with other relief, an injiinction restraining the respondents, 
who are citizens of the United States, from publioly performing with 
orchestral aecompaniment, or giving any public operatic performance 
of, any opéra containing the musio, or any material or substantial 
part of the music, of said opéra, or from announcing or advertising 
the publie performance of any opéra substantially as Gilbert & Sulli- 
van's opéra of "lolanthe." The material facts involved in this con- 
troversy are substantially admitted, so that, althougb the motion now 
before us is for a preliminary injunotion, it is practically a final hear- 
ing, and the question to be decided a naked question of law. 

The facts are as follows : 

Messrs. Gilbert & Sullivan, of London, are the composers of the opéra of 
"lolanthe," the subjectof this controversy. It is adramatic and musical com- 
position, consisting of parts to be spokeii and parts to be sung, with airs and 
harmonies for the voice parts, and an orchestral aecompaniment for an or- 
chestra or band of varions musical instruments, — the words of the opéra 
having been written by Gilbert and the music composed by SuUiVaii. 

The authors caused the opéra to be publicly performed for the flrst time in 
London on November 25, 1882, and the complainant having putchased the 
exclusive right to give public performances of it in the United States, pro- 
duced the opéra on the same date at the Standard theater, in New York. 

The orchestration composed by Sullivan bas been strictly kept in manu- 
script, copies having been fumished only to those employed or authorized 
either by the author or by the complainant to perform it. A fulî libretto of 
ail the parts to be sung or spoken, with some indications of the proper action 
on the stage and a full score of ail the voice parts to be sung, together with 
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an accompainment for the piano, and an arrangement o£ the overture for the 
piano, bas been printed and sold to the public in tlie United States by J. M. 
Stoddart, to whom the authors hâve granted, so far as they could, the exclu- 
sive privilège of publishing this and certain others of their opéras in this 
country. 

Some weeks af ter the performance at the Standard theater, in New York, 
and after the publication of the printed score in this countiy, the respondent, 
Charles E. Ford, employed J. P.Sousa, leader of the Marine band,at "Washing- 
ton, to prépare for him an orchestral accompaniment for the published vocal 
score, whlch he did, relying solely upon his owa skill as an arranger of or- 
chestral musie. 

The respondent John T. Ford disclaims any connection with or interest in 
the matter, but the respondent Charles E. Ford admits that, using the or- 
chestration so prepared, he has been for a month or more, and now is, giving 
public performances of the opéra in many cities of the United States, and has 
advertised it as Gilbert & Sulhvan's opéra of " lolanthe." He also states that 
he has in like manner obtalned an orchestration of most of Gilbert & SuUi- 
van's other comic opéras as they appeared and were published, and has per- 
formed them with success in great tmmbers of places in this country. 

The complainanc charges that he has been injured in two ways: First, 
because Ford's company, by traveling ahead of the company authorized by 
him, and being the first to performthe opéra in many places, forestall the per- 
formances licensed by him; and, seoondly, because, as he allèges, the opéra 
as given by Ford, without the original orchestration, Is an inferior and in- 
complète performance, and the public being led to believe by Ford's adver- 
tisements that he is presenting the opéra as played in London and New York, 
the réputation and success of the genuine work is injured. 

From the admitted facts, then, it appears that every word of the 
libretto, the music for every voiee part for every singer, including the 
ohoruses, and a piano-forte accompaniment for thèse, and a piano- 
forte arrangement of the overture, hâve been printed and are for sale to 
the public by the express authority of the authors. The only portion 
of the opéra, as presented on the stage under the supervision of the 
authors, or those authorized by them, whioh has not been thus 
printed and published, is the orchestration composed by Mr. Sullivan, 
which he has retained in manuscript. 

For the purposes of this motion it is conceded that the orchestra- 
tion used by respondent was made by the musician employed by him 
for that purpose, who, taking the printed musio, has, by his independ- 
ent skill and labor, arranged the parts for the différent instruments, 
which make up the orchestra employed by the respondent in the pub- 
lic performance of the opéra as given by him. The respondent's or- 
chestration not having been memorized or copied from the complain- 
ant'e unpublished score, nor obtained from it in any surreptitious or 
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unautharized manneti but having been arranged from an uncopy- 
righted published source, by the exercise of bo muoh ekill and labor 
as was re'quired to makeit, it îs obviously so far an original work 
that it could itself be protected. 

Under the ^!ppyri»ht laws of the United States, (Eev. St. § 4952,) 
any citizen or résident of the United States -who is the author of any 
dramatic composition (and donbtless this opéra as an entirety would 
be held to be of that Class) may copyright it, and he then has given 
him by the stâtute two distinct and separable rights, — one, the sole 
right to printand sell copies of the words and music, and the other, 
the sole rightito publicly perform it; and, doubtless, he could assign 
to one person the right to print, and reserve to himself or grant to a 
diffèrent person the right to publicly perform his composition. But 
it is a proposition now so well settled as to be almost axiomatio, 
that.except so far as prèàerved to him by statute, when the composer 
of any work, literary, musical, or dramatic, bas authorized ita publi- 
cation, in print, his control pvesr so much as he has so published, and 
of the use which others may make of it, is at an end. Wheaton v. 
Peters, 8 Pét. 691; Drone, Copyright, 101, 574, 577; Boucicault v. 
Wood, 2 Biss. 34; Mark Twain Case, 14 Fed. Ebp. 728; Tomp- 
kins V. Halleck,léÈi Mass. 32. And in the présent case it could not 
be and it is not denied that it is the right of any one to publicly 
perform ail that the book contains, whiçh would in fact be the whole 
opéra as composed by the authors, substituting the piano-forte accom- 
pariiment for the orchestra. 

The complainant, however, contends that while the opéra, as pub- 
lished, may be publicly performed with a piano-forte accompaniment, 
it must be with such an accompaniment only, and not with an orches- 
tra ; and that as some proper orchestration of the music, and its per- 
formance by an orchestra, are requisite to the successful public per- 
formance of the work as an opéra,, and as he has from Mr. Sullivan 
the soleright to use his unpublished orchestration in the United States, 
the opéra practically cannot be publicly performed in the United 
States without his sanction. 

Itis earnestly contended in his behalf that the publication of the 
airs and harmonies with a piano-forte accompaniment is a dedication 
which isrestricted to a performance with that accompaniment solely, 
and that it is a presumption of law that the authors intended to sell 
to the purchasers of the printed book only the right to use the con- 
tents as therein arranged, and not with an orchestration, because the 
orchestration was withheld ; and that the use which the purchaser may 
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mate of it should be restrieted to what may le iconsidered as reason- 
ably within the contemplation of the parties — the one in selling and 
the other in buying the bock. This, as a atàtement of the common- 
law doctrine of the restrictions imposed npon the use which mày be 
made of an unprotected published compositioB, it muât be admitted 
is novel. It would seetn to be an attempt to extend and amplify the 
reasoning of the décision in the case of Tompkins y. Halleck, 133 
Mass. 32, to reach this case. 

In Tompkins v. Halleck the suprême court of Massachusetts held 
(overruling an earlier décision of that court) that the purchàse of a 
ticket to witness the performance of an unpublished drama gave to 
the purchaser no right to publicly perform the drama, even if he 
should be able to carry away the whole of what he saw and heàrd by 
his unaided memory. And they so decided, because, as the public 
performance of a manuscript play had never been held to be a com- 
plète dedieation of it to the public, and injunctions had always been 
granted to restrain the use of any copy of such a play, obtained sur- 
reptitiously from the manuscript, or by the abuse of any trust with 
regard to it, or of a copy taken down at the performance by a ste- 
nographer, the court was of opinion that the exception which had been 
allowed by judicial décisions to prevail in favor of a copy obtained 
by memorizing, was an unsatisfaotory and illogical exception, not 
founded upon either reasonor justice. 

We bave no inclination to doubt the entire correctness of the dé- 
cision of the Massachusetts court, or that it will be generally accepted 
as an able and authoritative interprétation of the law, but we do not 
see the application of the décision or of any reasoning which sup- 
ports it to a case like the présent one. In that case the whole play 
was kept in manuscript — no part of it was in print and sold to the 
public — and the right to' witness its performance could by no fair 
and reasonable implication be supposed to include the right to carry 
it away in the memory and set it up as a rival performance. But if 
a part of a play were printed and published without copyright, and 
certain parts considered essential to its entirety as a playing drama 
and to its success on the stage were kept in manuscript, Tompkins v. 
Halleck would not be an authority for holding that one could not 
take the published parts and by independent invention add what he 
thought Buggested by them, and play what he had thus put together. 
On the contrary, the court distinctly adhères to the settled rule that 
the publication in print of a work of which no copyright bas been ob- 
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tained, is a complète dedication of it for ail purposes to the public. 
Page 36. 

In the case before us, the right to publicly perform the opéra with 
the piano accompaniment having been dedicated, why could net a 
violinist be employed to assist the piano, and so oue by one be added 
ail the instruments usually oonstituting an orchestra ? At what point 
wûuld the performance cease to be lawful and become piratical? 
Having enabled the purcbaser of the book to publicly perform the 
opéra, how can his manner of presenting it be restrained ? Could not 
the words of the songs be set to other airs? Could not the opéra be 
curtailed, the number of acts changed, or any other violence done 
to it ? If so, why is it unlawful for any one to arrange an indépendant 
orchestration ? Thp published libretto, airs, harmonies, and piano- 
forte score heing now an unprotected source open to ail who choose . 
to take from it, how can Mr. Sullivan, in the absence of any statute 
applicable to his case, bave any right to protection différent from any 
non-resident alien who should independently make an orchestration 
and keep it in manuscript ? 

It is urged, and with force, that the orchestration of the com- 
poser is essential to the entirety of the opéra as an artistic musical 
production, and that with the blundering or mechanical orchestration, 
of another many of the musical conceptions and efïects are frustrated, 
so that the opéra presented to the public under the composer's name 
is not his, and is injurious to his réputation and to the success of his 
work. This may be good ground for restraining misleading advertise- 
ments and announcements, but is hardly an argument to support the 
doctrine of a restricted dedication, and an infringement by an inde- 
pendent orchestration. Cases may arise in which the printed pub- 
lication may be so small a part of the whole musical composition 
that a court of equity might very properly restrain the use of the 
composer's name in connection with the proposed performance in 
any way calculated to deceive the public, and injure thoae having the 
right to pei'form the original score. To this ground of équitable 
jurisdiction and relief may, perbaps, be referred the case of Thomas 
v. Lennon, 14 Fed. Eep. 849, in which Judge Lowbll restrained a 
performance which was advertised as "Gounod's Rédemption." But 
it seems to us that this is a ground of relief which would afifect the 
advertisement rather the performance itself. 

In this case the affidavits show that ail the comic opéras of Messrs. 
Gilbert & Sullivan, and noticeably "Pinafore," eveu wheu performed 
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in this country without the orchestration in which the genius of Mr. 
SulliTan bas set them, bave bad a popularity and success quite uu- 
precedented, and bave been beard with enjoyment by tbousands of 
persons; and that as enjoyed by the vast majority of thèse persons, 
the musical niceties of tbe orchestration are quite subordinate to tbe 
wit of tbe libretto and tbe airs and harmonies of tbe voice parts, — tbe 
orchestration being indeed a subordinate accessory. 

Our attention bas been directed by complainant's eounsel to Boo- 
sey V. Fairlie, L. R. 7 Cb. Div. 801, and é App. Cas. 726, as a case 
directly in point, in wbicb tbe rigbt to the full orchestral score of 
an opéra was protected againstan independent orchestration made 
from a published score for the piano and voices. We tbink, bowever, 
that tbe report of that case disoloses that the court of appeal and 
bouse of lords of England so beld because the acts of parliament 
and the convention with France gave to Offenbacb, tbe author of the 
opéra then in question, the sole liberty of publicly performing bis 
opéra for a limited period, without regard to wbether it bad been pub- 
lished or nbt. Tbe principal question in the case very obviously was 
wbether the requirements of the statute with référence to registration 
bad been complied with. If Offenbaeh bad properly registered bis 
composition as required by the British statute, then the statute gave 
him tbe monopoly of its publie performance, altbough be had already 
published evéry note of it. i App. Cas. 727. 

There bad been published in Paris, with the sanction of Offenbaeh, 
the score for the voice parts of the opéra, with an arrangement for 
tbe piano by Soumis; and the proof showed that the greateppart 
of the music of the defendant's opéra was taken from this publica- 
tion. It was not merely that the défendant had attempted to make 
for himself an independent orchestration, or had from tbe piano-forte 
arrangement of Soumis reconstructed tbe music of the opéra, but be 
had taken the airs and harmonies of tbe opéra from tbe published 
score. He had taken, as tbe court finds the fact to be, a substan- 
tial and material part of the musical composition, which Offenbaeh, 
if he had complied with tbe statute, had tbe sole rigbt to publicly 
perform. 

Tberefore, when the court décided that Offenbach's opéra had been 
properly registered, and that he was entitled to the monopoly given 
by the statute, there was no question as to the infringement. If the 
défendant was not entitled to publicly perform the airs and har- 
monies of Offenbach's operatic composition, «f course the fact that 
be had arranged a new orchestration for them, or had derived tbem 
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f roman arrangement already published, did ndt hélp hiscase, for the 
court bad deoided that under tke statuts a publication by Offenbach 
himself would not affeot his monoply of public perfàrmance. Even 
if the court is to be considered as baving held that thé defendaut's 
composition would be an infringement, although derived excluaively 
from the piano arrangement of Soumis and not ail from the vocal 
score, the décisions in the two cases of Reade v.Conquest, 9 0. B. (N. 
S.) 755 and Toole y. Young, L. E. 9 Q. B. 523, show that the English 
courts recognize that the right of public performance given by their 
statute may be infringed by a substantially-identical composition 
derived by indépendant labor from a source whioh, but for the stat- 
ute, would be held unprotected; under their statutory protection that 
is held to be an indirect copying, which, but for the statute, would 
be held to be an indépendant work derived from a common source. 
Drone, Copyright, 456, 458. 

It is conceded by oomplainant'a counsel that the propositions of 
law upon which the complainant's case must rest hâve but very re- 
eently received any judicial récognition in this country. The case of 
Goldmark v. Collmer, decided by Chaneellor Tulbt in November, 1882, 
in the circuit court for Cook county, Illinois, is one of two cases cited. 
The facts of that case, however, were quite différent from this. There, 
although the songs and music, as arranged for the piano, had been 
published, the libretto bad been kept in manuscript. The respond- 
ents were, therefore, properly restrained from using the unpublished 
libretto of the complainants, of which, in some manner, they had ob- 
tained possession. The learned chaneellor hositated to say that the 
défendant should be enjoined from making from the published piano 
score an indépendant arrangement for an orchestra, and was inclined 
to think that was one of the uses any one might make of the published 
score; but he was clear that the défendant should be restrained from 
using such an orchestration in the production on the stage of that 
opéra of whioh he had no right to the libretto. In the opinion filed 
by the learned chaneellor he goes mucb further, and insists that by 
the common law a composer has the right to bave his opéra repre- 
sented on the stage with just that orchestration or combination of 
musical instruments which he has arranged for it, notwithstanding 
he has published a partial score; but we think that to the extent 
fitated in the opinion this doctrine will be found in direct conflict 
with authoritative décisions. 

The other authority in this country relied upon is the opinion by 
Judge LowiELL in Thomas v. Lennon, already cited. So far as the 
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décision of the learnetl oirtfnit judge in tliat case goes npon the ground 
of deceptive advertisements oalculated to mislead the public and in- 
jure the licensed performance, we do not doubt ita correctness ; but, 
80 far as it may be used as an authority for the doctrine of a restrîeted 
dedication, weare unable, for the reasons already.expressed; to con- 
cur in it; ' ■ 

In the présent case, if we look at the publications tkemBelves for 
any évidence of an intention to' reserve any rights as not dedicated, 
there does not appear a single fact which points in that direction. 
The librettos sold by the respondent to the audiences at his perform- 
ances are supplied to him by Stoddart, who publishea tbem with the 
express saiïetion of the àuthdrs. The book containing the music 
and vrords, with -the overture aîid accompaniment arrangea for the 
piano, is entitled "lolanthe, or the Peer and the Péri; written by "W. 
S. Gilbert; conàposed by Arthur Sullivan," — with no mention at ail of 
its being merely an arrangement to be performed on the piano; and 
the authority from the authors to Stoddart, printed on the titlepage, 
is an authority "to publish our opéras" in the United Statea. 

A case more bare of f acts indicating an intention to reserve any 
rights couid not well occur. 

While we are clear that the operajas performed by the respondent, 
is not an infringement of the composition which the complainant bas 
the exclusive right to perform, we are of opinion that thè absence of 
the composer's orchestration makés it a sufiSciently différent per- 
formance from that which was given in London and at the Standard 
theaterj in New York, and from that which the complainant allèges 
is being performed by the companies licensed by him, to entitle the 
complainant to an injunetion restraining advertisements or notices 
reasonably calculated to mislead the public in that respect to the 
complainant's in jury, or calculated to induce the belief that the re- 
spondent's orchestration is that composed by SuUivan. To what 
extent and in what manner relief of this character is to be given by 
injunetion must dépend very much on the facts and equities of each 
case, and in the présent case is not of importance, as the respondent 
bas in his answer declared his intention, since objection bas been 
made to the wording of his advertisements and play-bills, to so change 
them as to give the public ail reasonable opportunity of being in- 
formed that his orchestration is not that of the composer of the 
opéra. 

Bond, J., concurred. 
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Subsequently, on motion of oomplaînant, an3 without objection ob 
the part of respondeat, the foUowing decree was passed : 

This cause coming on to be heard, on the motion of the complain- 
ant, for a preliminary injunction, upon the bill, answer, afQdavits 
filed by the respective parties, and the said cause having been argued 
by counsel and fully considered by the court, — 

It is this seventh day of March, A. D. 1883, by the court hère ad- 
judged, ordered, and decreed that the bill of complaint be, and it is 
hereby, dismissed as to the défendant John T. Ford; and that the 
complainant is not entitled to an injunction against the défendant 
Charles E. Ford to the extent prayed for in this bill, but that he is 
entitled to a limited injunction restraining the said défendant Charles 
E. Ford, his agents and servants, from anuouncing or causing to be 
announced any public performance of Gilbert & SuUivan's opéra of 
"lolanthe," unless coupled with a reasonably-conspicuous announce- 
ment that the orchestral accompaniment used in such performance 
is not that oomposed by Sullivan ; and from announcing or causing 
to be announced any public performance of said opéra to be similar 
to that given in London or New York, unless coupled with a like an- 
nouncement in référence to the orchestral accompaniment; and from 
posting or distributing any placards or show-cards of the opéra of 
"lolanthe," in substantial imitation of that put in évidence for the 
complainant, and marked "W. P. Morse, Standard theater," until 
the further order of the court in the premises. 

And it is further ordered, adjudged, and decreed that each party, 
complainant and défendant, shall pay his own coats, to be taxed by 
the clerk. 



American BklI/ Téléphone Co. v. Dolbear and others. 

(Circuit Court, D. Massachusetts. January 24, 1883.) 

Patents fob Inventions — What not Patentable — Pbocess Patentable. 
There can be no patent for a mère principle, nor can the discoverer of a 
natural force or a soientiflc fact obtain a patent therefor; but if he in vents a 
process by which a certain effect of one of the forces of nature is made useful 
to mankind, and fully describes and claims that process, and describes a mode 
or apparatus by which it may be uaefully applied, he is entitled to a patent for 
tùe process, and is not rcstricted to the particular form of mechanism or appa- 
ratus employed. 
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2. Same— Tkassmission op Sotoîds bt BiiECTRioinr. 

AVhere a pariy dlscovered that articulate sounds eould be transmîtted byun- 
dulatory vibrations of electricity, and invented the art or process ot transmit- 
ting such Bounds by means of such vibration, the mère fact tliat such art or 
process is the only way by which speech can be transmitted by eleotricity doea 
not lessen the merit of the invention, or the protection which the la'W will give 
to it. 

S. Same — Process — Mode -and Appahàtus — iNFHiHGaMiiNT. 

Where a party avails himself of the prior disoOvery of a patentée, as 'well as 
of the process which he invented, and by which he reduced the discovery to 
practical use, and copies the mode and apparatus of the patentée, it is an in- 
f ringement of the patent and should be restraiued by injunction. 

In Equity, 

Chauncey Smith and James J. Storrow, for complainants, 

Causten Browne and James E. Maynadier, for défendants. 

Before Geay and Lowell, JJ. 

GrKAY, Justice. Few légal rules hâve been oftener mîsunderstood 
Lnd misapplied than the maxim that jou cannot patent a principle. 
But the confusion on this subject has been bo effeotually cleared up 
by the récent judgment of the suprême court, delivered by Mr. Jus- 
tice Beaclby, in Tilghman v. Procter, 102 U. S. 707, that it will be 
Buf&cient for the purposes of this case to state the conclusions there 
announced. There can be no patent for a mère principle. The dis- 
coverer of a natural force or a scientiûo fact cannot hâve a patent for 
that. But if he invents for the first time a process by which a cer- 
tain effect of one of the forces of nature is made useful to mankind, 
and f uUy describes and claims that process, and also desoribes a mode 
or apparatus by which it may be usefuUy applied, he is, within the 
meaning and the very words of the patent law, "a person who has 
invented or discovered any new and useful art;" and he is entitled 
to a patent for the process of which he is the first inventer, and is 
not restricted to the particular form of mechanism or apparatus by 
which he carries out that process. Another person, who afterwards 
invents an improved form of apparatus, embodying the same process, 
may indeed obtain a patent for his improvement, but he has no right 
to use process, in his own or any other form of apparatus, without 
the consent of the first inventer of the process, 

It was decided by this court in American Bell Téléphone Co. v. 
Spencer, 8 Fed. Ebp, 509, and is not denied by the présent défend- 
ant, that Bell is the first inventer of a speaking téléphone. The only 
controversy is the estent of his patent. The draughtsman of the 
spécifications has exhibited as clear and accurate a compréhension of 
v.l5,no.6— 29 
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the rules of the patent law, as the inventer has of the force of 
nature with which he was dealing, and of the means by which he re- 
duced thàt forde to a practical use. The patent is cléarly not intended 
to be limited to a form of apparatus, but embraces a method or pro- 
eess. This is apparent upon the face of the spécification. The in- 
ventor begins by saying : 

" My présent invention consists în the employment of a vibratory or undu- 
latory current of eleotricity in contradistinction to a merely intermittent or 
pulsatory current, and of a method of and apparatus for producing electrical 
undulations upon the line wire." 

After describing the advantages of an undulatory current, result- 
ing from graduai changes of intensity, over a pulsatory current caused 
by suddeu changes, of intensity, lie says : 

"It has long been known that when a permanent magnet is caused to ap- 
JM-oach the pôle of an electro-magnet,:a current of eleotricity is induced in the 
coils of the latter, and t^hat, wheu it is made to recède, a current of opposite 
polarity to the first appears upon the wire. When, therefore, a permanent 
magnet is caused to vibrate in front of the pôle of an electro-magnet, an un- 
dulatory current of electricity is induced in the coils of the electro-magnet, the 
undulations of which correspond, in rapidity of succession, to the vibrations 
of the magnet, in polarity to the direction of its motion, and in intensity to 
the amplitude of its vibration." 

Or, as he afterwards repeats in fuUer language : 

" Electrical undulations, induced by the vibration of a body capable of in- 
ductive action, can be represented graphically, without error, by the same 
sinusoïdal curve which expresses the vibration of the inducîng body itself, and 
the effect of its vibration upon the air; or, as above stated, the rate of oscil- 
lation in the electrical current corresponds to the rate of vibration of the in- 
ducîng body, that is, to the pitch of sound produced; the intensity of the cur- 
rent varies with the amplitude of the vibration, that is, with the loudness of 
the sound; and the polarity of the current corresponds to the direction of the 
vibrating body, that is, to the condensations and raréfactions of air produced 
by the vibration." 

He further says : 

"There are many ways of producing undulatory currents of electricity, dé- 
pendent for effect upon the vibrations or motions of bodies capabl^ of induc- 
tive action. A few of the methods that may be employed I shall hère specify. 
When a wire, through which a continuons current of electricity is passing, is 
caused to vibrate in the neighborhood of another wire, an undulatory current 
of electricilj is induced lu the latter. When a cylinder, upon which are 
arranged bar magnets, is made to rotate in front of the pôle of an electro- 
magnet, an undulatory current of electricity is induced in the coils of the 
electro-magnet. 
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" TJndiilations are eaused in a continuous voltaic current by the vibration 
or motion of bodies capable of induotive action, or by the vibration of the con- 
ducting wire itself in the neighborhood of such bodies. Electrical undula- 
tions may also be eaused by alternately increasing and diminishing the résist- 
ance of the circuit, or by alternately increasing and diminishing the power of 
the battery. The internai résistance of abattery is diminished by bringing 
the voltaic éléments nearer together, and increased by placing them further 
apart. The reciprocal vibration of the éléments of a battery, therefore, 
occasions an andulatory action in the voltaic current. The external résist- 
ance may also be varied. For instance, let mercury or some other liquid form 
part of a voltaic circuit, then the more deeply the conducting wire is im- 
mersed in the mercury or other liquid, the less résistance does the liquid ofEer 
to the passage of the current. Henoe the vibration of the conducting wire in 
mercury or other liquid included in the circuit occasions undulations in the 
current. The vertical vibration of the éléments of a battery in the liquid in 
which they are immersed produces an nndulatory action in the current by 
alternately increasing and diminishing the power of the battery. 

" In illustration of the method. of creating electrical undulationa, I shall 
Show and describe one form of apparatus for producing the effect. I prefer 
to employ for this purpose an electro-magnet, A, figure 5, having a coil upon 
only one of its legs, 6. A steel-spring armature, e, is flrmly clamped by one 
extremity to the uneovered leg, d, of the magnet, and its free end is allowed 
to project above the pôle of the covered leg. The armature, e, can be set in 
vibration in a variety of ways, one of which ia by wind, and, in vibrating, it 
produces a musical note of a certain deflnite pitch. When the instrument, • 
A, is placed in a voltaic circuit, g, &, e,/, g," (in which 6 represents the cov- 
ered leg of the first electro-magnet; / represents the covered leg of another 
similar electro-magnet, I, whose uneovered leg is marked h; and g and e rep- 
resent the two points of the voltaic circuit midway of the wire Connecting 
the two magnets,) " the armature, c, becomes magnetic, and the polarity of its 
free end is opposed to that of the magnet underneath. So long as the arma- 
ture, c, remains at rest, no effect is produced upon the voltaic current; but 
the moment it is set in vibration to produce its musical note, a powerful 
inductive action takes place, and electrical undulations traverse the circuit, 
g, 6i e, /, g. The vibratory current passing through the coil of the electro- 
magnet, /, causes vibration in its armature, h, when the armatures, e, h, of 
the two instruments, A, I, are normally in unison with one another; but the 
armature, A, is unaffected by the passage of the nndulatory current when the 
pitches of the two instruments are différent." 

Then, after showing how two or more télégraphie signala or mes- 
sages may be sent simultaneously over the same circuit without in- 
terf ering with one another, he adds : 

" I désire hère to remark that there are many other uses to which thèse 
instruments may be put, such as the simultaneous transmission of musical 
notes, diflering in loudness as well as in pitch, and the télégraphie transmis- 
sion of noises or sounds of any kind. When the armature, c, figure 5, is set 
in vibration, the armature, h, responds not only in pitch but in loudness. 
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Thus, wlien c vibrâtes with little amplitude, a very soft musical note pro- 
ceeds from h; and when e vibrâtes forcibly, the amplitude of the vibration of 
h is considerably increased, and the resulting sound becomes louder." 

Ile proceeds to say: 

" One of the ways in which the armature, c, figure 5, may be set in vibration 
has been stated above to be by wind. Another mode is shown in figure 7, 
whereby motion can be imparted to the armature by the huraan voice or by 
means of a musical instrument. The armature, c, figure 7, is fastened loosely 
by one extremity to the uncovered leg, d, of the electro-magnet, 6, and its 
other extremity is attached to the center of a stretched membrane, a. A 
cône, A, is used to converge souud-vibrations upon the membrane. When a 
Sound is uttered in the cône, the membrane, a, is set in vibration, and the 
armature, e, is forced to partake of the motion, and thus electrical undula- 
tions are created upon the circuit, B, 6, e,/, g. Thèse undulations are similar 
in form to the air-vibrations caused by the sound, that is, they are repre- 
sented graphically by similar curves. The undulatory current paasing through 
the electro-magnet, /, influences its armature, A, to copy the motion of the 
armature, o. A similar sound to that uttered into A is then heard to proceed 
from L." 

The référence to figure 7 will be better understood by repeating, 
slightly amplified, Judge Lowbll's explanation in Spencer'a Case. 
A cône of pasteboard or other suitable material, A, has a membrane, 
a, stretched over its smaller end; at a little distance is the armature, 
c, consisting of a pièce of iron magnetized by the coil of the electro- 
magnet, h, through which is passing a current of electricity, When 
Bounds are made at the mouth of the eone, A, the membrane, a, 
vibrâtes like the drum of a human ear; and the armature, c, which ia 
directly in front of the magnet, h, vibrâtes with this membrane, and 
its movements cause pulsations of electricity like those of the air 
which excited the membrane to pass over the wire, e, which stretches 
to another similar magnet, /, and cône, L, with its membrane, and 
its armature, h. The second armature and membrane take up the 
vibrations and make them audible by repeating them into the second 
cône, L, which translates them into vibrations of the air. In prac- 
tice, a metallic diaphragm or disk is often substituted for each mem- 
brane. 

The inventer adds this explanation : 

" In this spécification tlie three words ' oscillation,' ' vibration,' and ' undu- 
lation ' are used synonymously, and in coutradistinction to the terms • inter- 
mittent ' and ' pulsatory.' By the term ' body capable of inductive action,' I 
meau a body which, when in motion, produces dynamical electricity. 1 
incUide in the category of bodies capable of inductive action, brass, copper, 
and other nietals, as well as iron and steel." 
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His fiftli and fiual claim is of "the method of and apparatus for 
transmitting vocal or other sounds telegraphically, as herein described, 
by causing electrical undulations, similar in form to the vibrations of 
the air accompanying the said vocal or other sounds, substantially 
as set forth." 

In this claim, as throughont the spécification, the word "method" 
is evidently used, net as synonymous with "mode" or "apparatus," 
but as équivalent to "process;" ju«t as it jyas used by Chief Justice 
Taney, delivering the judgment of the majority of the court, in Morse 
V. O'Reilly, 15 How. 62, 117, as well as by Mr. Justice Gbibb (who 
diasented in Morse v. O'Reilly) in delivering the unanimous judgment 
in Corning y. Barden, 15 How. 252, 267. And the invention claimed 
is not merely the apparatus described, but also the gênerai process 
or method, by which the wind, or a musical instrument, or the human 
voice, produces in a current of electricity a succession of electrical 
disturbances, not sudden and intermittent or pulsatory, but graduai, 
oscillatory, vibratory, or undulatory, so as to give out at the further 
end of the conducting wire sounds exactly corresponding in loudness, 
in pitch, and in tone, character or quality, to the sounds committed 
to it at the nearer end. 

The opinion in Spencer's Case clearly points out that "Bell dis- 
covered a new^art — that of transmitting speech by electricity — and 
has a right to hold the broadest claim for it virhich can be permitted 
in any case," and "the invention is nôthing less than the transfer to 
a wire of electrical vibrations like those which a Sound has produced 
in the air ; " and that his patent, "while not covering the abstract prin- 
ciple, without regard to means, of transmitting speech by electricity, 
yet is not limited to a particular form of apparatus, but inoludes the 
process or method, (using the two words as équivalent,) the essential 
éléments of which are "the production of what the patent calls un- 
dulatory vibrations of electricity to correspond with those of the air, 
and transmitting them to a receiving instrument capable of echoing 
them." 

The évidence in this case clearly shows that Bell discovered that 
articulate sounds could be transmitted by undulatory vibrations of 
electricity, and invented the art or process of transmitting such 
sounds by means of such vibrations. If that art or process is (as 
the witnesses called by the défendants say it is) the only way by 
which speech can be transmitted by electricity, that fact does not 
lessen the merit of his invention, or the protection which the law 
will give to it. The mode or apparatus by which Bell effects his 
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purjnjse Î8 by using an electro-magnefc in the transmitter, and another 
eleçtro-magnet in the receiver. But the easence of his invention 
consista not merely in the form of apparatus which he uses, but in 
the gênerai process or method of which that apparatus is the embodi- 
ment. Dolbear likewise uses an electro-magnet in the transmitter; 
and both his method and his apparatus, as is admitted in his own 
affidavit, are substantially like Bell's, until he cornes to the receiver. 
For the magneto-receiver, Dolbear substitutes a condenser-receiver, 
consisting of two thin métal diaphragms or disks, of about the size 
and thickness of those used in an ordinary Bell téléphone, separated 
by a very thin air space, one or both disks connected with the con- 
ducting wire, and the speaking disk, if not so connected, otherwise 
charged with electricity; so that, as the varying currents flow into 
and out of this condenser, the two disks attract one another more or 
less strongly, and thereby vibrations are set up which correspond to 
the vibrations of the original sound, 

The main différence on which the défendants rely is that Bell uses 
what is called dynamic electricity, producing by its motion an elec- 
tric current ; while Dolbear, in his receiver, uses what is called static 
electricity, producing, while at reit, eleotrical attraction. And the 
learned counsel for the défendants illustrate the distinction thus : 

" It was known long before Bell's method that electricity had two proper- 
ties, very much as water haa two properties; namely, flrst, pressure or head 
or that property which tends to make it flow, and which can exist by itself 
only in the case of an insulated and charged body, or a réservoir of water; 
and, secondly, that dynamic property arising frotn its motion, and which can 
ne ver exist by itself, but dépends upon the quantityin motion and the rate of 
motion. This is not an absolutely exact way of expressing it, for the reason 
that electricity is not a fluid ; but, were it a fluid, the statement would be en- 
tirely exact." 

It does not appear to us to be important to détermine whether, in 
scientihc exactness, the varying influences of static electricity may 
properly be called currents; or whether the two properties of elec- 
tricity diiïer in kind and in substance, or only in degree, or in the 
form of manifestation and application; or whether the force of the 
property which tends to make a fluid, when stationary, change its 
place and flow, is différent in kind from that which it exerts when 
changing its place and flowing ; in short, whether the power of the 
pressure of water in a réservoir is différent in kind from water-power 
in a stream or current. Whatever name may be given to the prop- 
erty, or the manifestation, of the electricity in the défendants' re- 
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ceiver, the facts remain that they avail themselvés of Belï's discovery 
that undulatory vibrations of electricity can intelligibly and ac- 
curately transmit articulate speech, as well as of the prooess which 
Bell invented, and by which he reduoed his discovery to practioal 
use ; that they aiso copy the mode and apparatus by which he créâtes 
and transmits the undulatory ëlectrical vibrations, correspoûding to 
those of the air; and that in the plate eharged with electricity, which 
they bave substituted for the magnetic coil in the receiver, the charge 
constantly varies in aocordanoe with the principle which Bell discov- 
ered, and by means of the undulatory current caused by the prooess, 
and in the mode which he invented and patented. 

The défendants bave therefore infringed Bell's patent by using his 
gênerai process or method, and should be restrained by injunction 
from continuing to do so; and it is unnecessary, for the purposes of 
this décision, to consider whether the défendants' apparatus is a sub- 
stantial équivalent of the plaintiff 's, or whether it is an impfovement 
for which Dolbear might himself be entitled to a patent. Temporary 
injunction ordered. 



Singer Manuf'g Oo. v. Goodeioh. 

(Oireuit Court, D. Masiachusetta. Pebruary. 7, 1883.) 

1. Patents for Inventions— KœissnB—EinjABaHMBaîT op Olaiu. 

Where tbe reissue covers only claims which do not appear on the faoe of the 
original, it is invalid. 

2. Samb— Unrbasonable Dblat. 

If an altération and enlargement of the scope of a patent by reîssue is in any 
case allcwable, an unexplained delay oi more thau ûve years la taking out the 
reissue is an unreasonai)le delay. 

In Equity. 

Causten Browne, for plaintiff. 

E. A, West, for défendant, 

Before Lowell and Nelson, JJ. 

Nelson, J. This is a suit for infringement of reissue patent No. 
4196, granted to the plaintiff as the assignée of James Bolton, the 
original inventor, for an improved tuck-marker or creaser for sewing- 
machines. 

If the plaintifï's patent is valid, the defendant's tuck-marker is a 
plain infringement of it. But we are of opinion that the patent is 
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invalid under the rule established in MiUer v. Bridgeport Brass Co. 
104 U. S. 350. 

The original patent, No. 46,871, was granted March 21, 1865 ; the 
reissue was granted December 13, 1870, five years and nine months 
after the date of the original. If any invention claimed or deseribed 
in the reissue is identical with either of the claims in the original, it 
is to be protected, under the récent décision of Mr. Justice Gbay in 
GouM V. Spicer, ante, 344. Biit we are of opinion that the reissue 
eovers only claims which do not appear upon the face of the orig- 
inal. 

The spécification of the original patent states : 

" This invention conaists in a novel mode of constructing and operating 
markers or creasers to be used on sewing-machines, being composed of only 
two pièces hinged together so as to make one instrument, and so attaehed to 
a piesser-bar having a positive vertical motion as to be operated at every 
movement of the feeding devices. The drawing représenta the marker in po- 
sition on the table and attaehed to the presser-bar of a sewing-machine." 

After describing f urther the device, the spécification proceeds : 

"The arm, 6, [the upper arm of the marker,] carries an adjustable bracket, 
k, by passing through a vertical slot eut therein, as seen in figure 2, and in which 
it is free to slide. The bracket, k, extends at right angles from the arm, b, to- 
wards the plate of the presser-bar of a sewing-machine, and it is to be adjust- 
iibly attaehed to the inside of the presser-bar by means of an open slot, s, in 
said bracket, fltting over the shank of a serew which takes into a threaded 
liole made in said presser-bar. The bracket, k, can be attaehed to the presser- 
bar in niany cases by means of the same serew which secures the presser- 
foot to the bar. The open slot, s, in the bracket, k, enables me to fix it any de- 
sired height on the presser-bar, aecording to the latéral adjustment of the 
marker on the bed-plate for the width of tuck. When the bracket, ft, is flxed 
to the presser-bar, the arm, 6, of the marker, being carried in said bracket, re- 
oiproeates with the presser-bar ; that is, when the marker is used on a sewing- 
machine which has a reeiprocating feed, so-called, the said arm, 6, moving 
freely in its pivot, c. The material being sewn lies upon and moves over the 
arm,/, [the lower arm of the marker,] and at every advance of the feed the 
shoe, d, of the marker is raised ofE the material with the rising of the presser- 
bar, and afterwards borne down by the said bar and pressed upon the material 
while the needle is making anbther stich, the material being crimped between 
the slot, O, in the shoe, d, and the raised edge, n, of the arm, /, thus marking 
the place for the tuck step by step, as the sewing or the perforation of the mate- 
rial proceeds on a Une parallel with the seam or perforations, by means of the 
rising and falling of the presser-bar." 

In describing the manner in which the width of the tuck is de- 
termined, the spécification says : 
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" When a narrow tuck is to be made, the position of the joint, ?i:, of the arm, 
6, is moved to tiie right a suitable distance, and the extent of the reeiproeat- 
ing raovement of theflhoe, d; or, in other words, the extent of ita vibration is 
correspondingly lessened according to the distance of the shoe from the presser- 
arm. ïhe movement given to the shoe when it is near the presser-bar, as 
when it is marking for a narrow tuck, is sufflcient for successful opération, 
because the material which is being sewn is held and advanced smoothly be- 
neath the shoe for a considérable distance to one side of the Une of sewing, by 
the joint opération of the feeding devices and the needle. But when thé tuck 
js to be wide, the extent of the vibrating movement of the shoe needs to be 
greater, because that portion of the material which lies at a considérable f|[is- 
tance at one side of the seam has a tendency to drag or lag behind the advance 
of the seam, unless it is held extended and smooth by the hand of the oper- 
ator, or by some other means. It is therefore necessary that the shoe be 
raised suflSciently at each movement of the f eed to cletu* the material, This, 
it will be seen, is effectually accomplished by my invention ; the extent of 
vibration of the shoe being increased and diminished by the adjustment of the 
jointed arm, and the conséquent lengthening and shortening of the distance 
between the shoe and the presser-arm." 

The epeciâcation contains this disclaîmer : 

« I disclaim marking a tuck or line on material beîng sewn oti a sewîng-ma- 
chine by means of the needle-bar, as shown in the patent grauted to H. W. 
Fuller on the fifth day of June, 1860." 

The claims of the original patent are as f ollows ; 

" (1) The tuck-marker, A, for use with a sewiug-machine, made and operated 
substantially as al)ove described. (2) I also elaim marking parallel Unes for 
tucks, or for the seaming or perforating of material on a sewing-machine by 
mèans of a marker, which is operated by a presser-bar having a positive ver- 
tical motion, substantially as above described." 

In the Fuller patent, the upper arm of the marker dérives its mo- 
tion from and vibrâtes with the needle-bar, and the invention is 
stated to consist "in a vibrating marking instrument or instruments 
thatmove in unison with the needle, so as to crease or mark the cloth 
at a given distance or distances from the needle." One of the claims 
ofthat patent is "forming one, two, or more creases in cloth by means 
of markers on opposite sides of the cloth, one of which is connected 
with the bed of the machine, and the other opérâtes simultaneously 
with vibrations of the needle in a sewing-machine." 

It is thus apparent from the foregoing that a material and essential 
part of Bolton's original invention consisted in operating the upper 
arm of the marker in unison with and by means of the movement of 
the presser-bar of a sewing-machine. 

In the reissue the spécification contains this statement : 
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" In order that tUe two ereasing instruments may be intermittently separated 
and caused to approach each other, the upper one, 6, ia connected with some 
reoiprocating partof thesewing-maohine; and when said machine has a four- 
motion reciprocating feed, the part that I prêter to make the connection with 
is the shauk, B, of the presser-f oot, or the presser-bar, as it is sometimes called. 
In order that the tuck-marker may be readily adjusted to différent positions, 
notwithstanding its connection with the reciprocating part of the sewing-ma- 
chine, the connection is made by meana of a slotted bracket, k, having a slot, 
o, of sufflcient size to permit Ôie arin, 6, of the movable member, d, to slip 
readily through it." 

The reissue contaiiis two claims : 

(1) The ereasing tuck-marker hereinbefore described, consisting substan- 
tially of the spur, the fork, and the stock, ail permanently connected, so as to 
constitute a removable attachment to sewing-machines. (2) The combination 
of the arm of the movable meniber of a tuck-marker with a movable bracket, 
by which the said arm may be connected with a reciprocating member of the 
sewing-machine, substantially as before set forth. 

Prom a comparison of the spécifications and claims of the two 
patents, it will be seen that the inventor, in the first claim of the re- 
issue, either leaves out the presser-bar movement as an essential part 
of the improvement, and claims the movable attachment as a separate 
mechanism, or else, by référence to the spécification, claims a tuck- 
marker moving in unison with, and by means of, any reciprocating 
part of the sewing-machine, including both presser-bar and needle- 
bar; while in the second he boldly lays claim to a combination of the 
movable arm with a movable bracket connected with any reciprocat- 
ing part of the sewing-machine, whether presser-bar or needle-bar. 
The opération of the upper arm by the presser-bar movement thus 
eeases to be a material part of the invention, and the reissue claims 
and describes a différent invention from the original. If such an 
altération and enlargement of the scope of a patent by reissue is in 
any case allowable, an unexplained delay of more than five years in 
taking out the reissue must be deemed to be unreasonable, under the 
rule of Miller v. Bridgeport Brass Co. supra; and as neither of the 
■claims in the i:eissue is identical with those of the original, the case is 
not brought within the rule of Gould v. Spicer, supra. 

Bill dismissed, with costa. 
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DoANE & Wellington Mantjf'o Co. ». Smith. 
lOircuit Gowrt, 8. D. New York. December, 27, 1882.) 

1. Patent» foh Inventions — New Combinations — Rbissub Void — ^Introduc- 

tion OF New Mattbr. 

If the claim in a reissue of a patent for a new comMnatlon of known parts 
be substantially the same as that of the original, but expand the scope of the 
invention by assigning additional uses to certain parts which are prominent 
f eatures of another patent, made subséquent tô the original, so that one skilled 
in the art, coustructing accordipg taits terins,''would exclude some thingsde- 
scribed in the original and substitute others, the reissue, not being a correction 
provided for and allowed by law, but an altération, is invalid for showing a dif- 
férent invention ; though if the terms were so changea as not to avoid it on 
this ground, it might be void for the enlargement after the lapse of time. 

2. Samk— Infeinoement. 

A suit for infringenient cannot be maintainéd on such an invention againet 
a party constructing a différent arrangement, not involving ail the parts the 
other used. 

3. Bame— Reissuk No. 8,784 Votd. 

Reissued letters patent No. 8,784, for an improvement in vapor-burnere, Aeld 
invalid. 

Worth Osgood, for orator. 

James P. Poster, for défendant. 

Wheeleb, J. This suit is brought upon reissued' letters patent 
No. 8,784, dated July 1, 1879, granted to Christoph Wintergerst, 
assigner to Doane & Wellington, on an application, dated April 30 ' 
1879, upon the surrender of the original letters No. 82,262, dated 
September 15, 1868, for an improvement in vapor-bumers. There 
are défenses set up that the reîssne is too broad for the Original and 
void; and that the défendant does not infringe. The original 
patent was for the arrangement of a réservoir for the fluid, a tube 
to conduct the fluid to the burner, a burner regulated by a needle- 
valve operated by a thumb-screw, a ring over the burner to hold 
a thumb-screw projecting into it over the flame to divide the flame, 
and a winged plate behind ^.he flame and Connecting with the 
burner, aoting as a reflector, and as a generator of gas by con- 
ducting beat from the flame to the fluid by way of the burner. 
Each of thèse parts is conoeded to hâve been old ; and there was only 
one elaim which was for the arrangement mérely. There is no de- 
scription of the ring except that it is over the hdle in the burner for 
the escape of the gas to the flame with the thumb-serew in it, which 
divides the flame, and no office is assigned to it except to support the 
screw where it would divide the flame; and none of the plate, except 
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that it is a winged plate in the rear of the ring, extending upward, 
and to act as a reflector and generator. In the reissue the ring is 
described as a "protector, calculated to direct and steady the flow of 
fresh air which is to be mingled with the gas before burning," as a 
"ring opening at both ends, and affol-ding a channel through -which 
the gas-jet is directed, before being allowed to impinge against the 
plate," and as serving "to direct the mingled air and gas upon the 
plate, " and preventing "currents of air f rom disturbing the continued 
uniform flow of the burning mixture by conâning the air-currents to 
certain directions." And the plate is described as a "flame-plate," 
"against which the issuing gas is made to impinge as it flows îrom 
an orifice;" as serving "to spread the flame;" and as having "a 
burning at or verynear the uppereidge," "and the illuminating flame 
projeots beyond this edge." And there are eight claims for différent 
combinations of ail or some of thèse parts. 

It is obvious from this statement that the invention described in 
the original is not the same as that described in the reissue* The 
fing described in the original is a mère ring, not a tube. In the re- 
issue this part is still called a ring; but when its uses are described, 
as being those of a protector, calculated to direct and steady the flow 
of fresh air, and as being open at both ends and affording a channel 
through which the gas-jet is directed, and as preventing currents of 
air from disturbing the ûow, by confining the air currents to certain 
directions, a tube or conduit is described which is quite différent 
from a mère ring, having no office shown but to hold the dividing 
screw; and a plate against which the gas-jet is to impinge, and on 
which the flame is to spread, and over and beyond which it is to burn 
and extend, isnpt the same as a reflector beyond the jet and flame. 

Thèse two are the most prominent features of the oombination of 
the original, and of the various combinations of the reissue ; and a 
flame-plate against which the gas-jet impinges, and over which, with 
the mingling currents of air it spreadsj and over and beyond which 
it burns and the flame extends, and a shield on the opposite side of 
the jet affording a channel between the shield and flame-plate, 
through which the jet is directed, and by which the currents are pro- 
tected from disturbance, are prominent features of the defendant's 
burner» which is çlaimed to be an infringement, and without which 
there could be no foundation for such claim. The original patent 
would not, coyer thèse devices of the défendant» and still the claim in 
the reissue, which is said to be infringed is substantially the same as 
the. daim of the original. 
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The scope of the invention as well as of the claims is changed and 
expanded in the direction, toc, of covering the defendant's invention 
made subséquent to the original patent. Such a reissue seems to be 
wholly invalid. OiU v. Wells, 22 Wall. 1 ; James v. Campbell, 104 
U. S. 356. If the description of thèse parts had onlybeen more full 
and particular in the reissue, or if distinct functions of the parts not 
before mentioned had been newly set forth, or functions before men- 
tioned had beeu -wholly omitted, so long as the devices and their 
mode ol opération, as described, remained the same, the reissue 
might not be avoided for showing a différent invention, although it 
might be for the enlargement of the claim after such a lapse of time. 
Miller v. Bridgeport Brass Oo. 104 U. S. 350. The inventor was re- 
quired by law to set forth a description of his invention in such full, 
clear, and exact terms as to enable any person skilled in the art to 
make and use it. Act of 1836, § 6. The description of the parts in 
the original consisted largely in stating what they were to do. The 
ring was to hold the dividing screw ; the plate was to be a r^flector. 
A person skilled in the art, foUowing the patent, would construct 
them as such. The invention described consisted in thèse parts op- 
erating as such. The description in the reissue, to some extent, at 
least, excludes thèse things and substitutes différent things. So the 
reissue is not a correction which the law provides for and allows, but 
an altération which the law does not allbw. 

Furtl^er, Wintergerst was not the inventor of yapor-burners nor of 
any of thèse parts constituting such burners. HIb invention con- 
sisted merely in the new arrangement of thèse parts in a burner. 
His patent did not and could not cover any other arrangement. The 
défendant had no right to take that arrangement, even to improve 
upon, but ail others were open to him. The defendant's arrange- 
ment is différent from Wintergerst's. The défendant employs no 
rings or screw or reflector; Wintergerst's invention included ail 
thèse. Leaving to Wintergerst ail that he invented and patented, 
there was still room for the defendant's devioesi Consequently thère 
is no infringement. Ry. Co. v. Sayles, 9t U. S. 554. 

Let a decree be eutered disiiniBsing the biU of complaint, with costà. 
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National Car-Bbakb Shob Co. v. Boston & A.. E. Ce. and others. 

Samb V. Boston & M. E. Co. and others. 

Samb V. Old Colony E. Co. and others. 

(Circuit Court, D. Massaehutelts. February 7, 1883.) 

Patents i-ok Intentions— Combikation — Différent Abrangbment. 

Where the arrangement of a patented combination, many of whose éléments 
were in use before the patent was granted, has many advantages over the pat- 
ented device and is an improvement thereon, hdd, a différent combination and 
its use is not an infringement. 

In Bquity. 

E. Banning and H. A. Banning, for plaintiff. 

^. McCa^Mm, for défendants. 

Nelson, J. Thèse three suits are for infringement of patent No. 
46,106, granted to Joseph Wood, November 15, 1864, for au im- 
provement in car-brake shoes, and assigned to the plaintiff. The 
brake-shoe in use by the défendants is the one covered by patent No. 
49,948, granted to James Christy, September 12, 1865. The parties 
agrée that the Wood patent is valid, and the question submitted is 
whether the first claim of the Wood patent is infringed by the Christy 
patent. Both patents relate to the manner of attaching the sole, or 
the part which bears against the rim of the car-wheel, to the shoe. 

In the spécification of the Wood patent, the invention is described 
as foUows : 

"A is the casl-iron shoe, between the portiona, a and a\ of which Is an open- 
ing, X, two projections, h and h^ forming part of the shoe and embracing the 
brtake-beam, as shown by dotted Unes in figure 2. B is the sole-piece, the face 
of which is curved to suit the periphery of the car-wheel, the shoe fltting to 
the sole-piece between tWo luga, c and e\ cast on the same. At the back of 
the sole-piece is a lug, d, which projects through an opening in the portion, a, 
of the shoe into the recess, X; and transversely tlu:ough a hole in the lug 
passes a tapering pin, i, which, bearing against the inner side of the portion 
of a of the shoe, serves to secure the latter to the sole, while the two are re- 
tained in their proper relative position vertically by the lugs, c and o^," 

The first claim is thus stated : 

'^Firstly, the sole, B, its lugs, o and ci, the lug, d, in combination with the 
shoe, A, the latter and the sole being constructed and adapted to each other 
so as to be secured by a simple pin, i, substautially as specifled." 
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It 18 shown that pfior to the date of the Wood patent the side 
lugs, c and ci, and the central Ing, d, had been in use, and the sole 
had been secured to the shoe by a pin passing through a lug project- 
ing from the upper part or back of the sole into the ehoe. The in- 
vention must then consist of the combinaition of the side lugs, c and 
é, the recess, X, the central lug, d, on the back of the sole projecting 
through the opening in part a of the shoe in the recess, X, the pin, i, 
passing through a hole in that part of the lug, d, which extends into 
the recess, X, and bearing against the inner side of part a of the 
shoe. * 

In the Christy brake-shoe, the side lugs, c and c^, and the central 
lug, d, are présent. But the recess, X, the part, a, of the shoe, with its 
orifice through which the lug, d, passes, and against ■which the pin, i, 
bears, are absent. The central lug ia inclosed between two lugs ex- 
tending upon either side from the frame of the shoe, and the sole is 
secured to the shoe by means of a curved pin, which passes longi- 
tùdina;lly through the frame, the central lugs, and the two lugs which 
înclose and confine the central lug. This arrangement has many 
advantages over the Wood device. The pin is less likely to work 
loose and drop eut ftoia. the motion of the car, the sole is more firmly 
and Becurely fastened to thé shoe, and can be attached and detaohed 
by sliding it laterally on or off the shoe without moving back thé 
brake-beam, which iâ not the case with the Wood device. 

For thèse reasons we must hold that the Christy patent is for a 
différent combination of parts from the Wood patent, and that its 
use is not an infringement of the latter. 

The entry in each case will be, bill dismissed, with costa. 



Halii and others v. Stebn and othera. 

(areuit Court, 8. D. New York. October, 1882.) 

Patent Law— Inprinoement 

The aocomplishment, by a patented article, of the same resuit as that pro- 
duced by another patent, is not such an anticipation as will make it an in- 
fringement, unieas the result is produced by the same means, atid in subatau» 
tially the same way. 

Edmund Wetmore, for brators. 
Delos McCurdy, for défendants. ■ 
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Wheelee, J. This cause dépends upon the valididy of letters pat- 
ent No. 182,633, dated September 26, 1876, and issued to Pierre 
Leopold Brot, assignée of Ludger Tiburce Berton, for a compound 
mirror, consisting of a main mirror with side mirrors hinged within 
the frame of the main mirror on each side, and opening outward, so 
as when opened to présent opposite reflecting surfaces at angle to the 
main reflecting surface, and so as to fold one over the other within 
the main frame and présent outwardly only the cbvered backs of the 
outer mirrors. The défense is want of patentable novelty, in view of 
letters patent No. 62,526, dated March 5, antedated February 20, 
1867, and issued to Bobert H. Brown for an improved toilet-glass, 
and now owned by the défendants; letters patent No. 112,474, dated 
March 7, 1871, and issued to Eichard Mason for an improvement in 
back-reflecting mirrors; and letters patent No. 132,633, dated Octo- 
ber 29, 1872, and issued to John Vickery for an improvement in 
toilet-glasses. The object of ail thèse inventions is to show différ- 
ent views of the person at the same time by direct and repeated re- 
flections. Brown's is much-more like the orators' than either of the 
others. The principal différence between them is that Brown's bas 
ouly the two side mirrors hinged to a frame somewhat like the frame 
to the orators' main mirror. Mason's is a combination of hinged 
frames, levers, and cords for adjusting the mirrors from a stationary 
case. Vickery's is an attachment of toilet-glasses to the sides of the 
usual mirror to swing into various angles to it. Neither of the two 
latter is like the orators', except in the resuit produced. Brown's is 
not the équivalent of the orators'. Différent views of the person ean 
be obtained at the same time by Brown's two mirrors, but not so 
many, nor from so many différent points of view, as can be by the 
orators' combination of three mirrors. It is said that the orators' 
patent includes Brown's invention without disclaiming it, and that, 
therefore, a material part of the invention, coveréd by the "orators' 
patent, was patented bèfore and avoided the patent. This objection 
to the patent does not appear to be well founded. The combination 
or arrangement of two mirrors is not the same as of three, and is not 
included in that of three any more than the arrangement of one 
WOîild be the same as, or included in, that of two. The accomplish- 
ment of the same resuit is not an anticipation, unless it is done by 
the same means in substantially the same way. Obtaining différent 
views of the person at the same time by mirrors was not new to any 
of thèse inventors. Brown invented a method of doing it by bis ar- 
rangement of two mirrors, and, so far as appears now, he was enti- 
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tled to a patent npon his particular means of accomplisliing so much 
as he did aocomplish. So of Mason and Vickery. Berton took dif- 
férent means from either, and accomplished a more eiteneiTe resuit. 
His patent for his new method appears to be valid. The infringe- 
ment appears to be an exact imitation of the orators' patented mir- 
ror, and no question bas been made about that. 

Let a decree be entered for the orator according to the prayer of 
the bill, with costs. 



WiLLUMS and others v. Theobalb and others. 

{Ditiriet Court, D. California. January, 1883.) 

Chaktbtî-Partï-— JDÉTBNTioN— LiABUiiTY ov Chabtbebb. 

Where the voyage desoribed in the charter-party was a voyage " to San Fran 
Cisco, or as near thereto as the vessel can sat'ely get," and the cargo was to be 
delivered "along-side of any craft, steamer, floating dépôt, wharf, or pier, as may 
be directed by the consignées," and the consignées named a wharf to which, by 
reason of its crowded state, the vessel could not enter for a time greater than 
that within which, by other provisions in the charter-party, the discharge was 
to be efiected after it Iiad been commenced, ?ield, that the charlerer was 
liable for the détention. 

, In Admiralty. 

Milton Andros, for libelants. 

Edward J. Pringle, for respondents. 

HoFFMAN, J. The libel in this cause was promoted by Thomas 
Williams and others, owners of the British ship Cambrian Princess, 
against the charterers of the ship, to recover démarrage conséquent 
on the delay, occasioned by the fault of the latter, in discharging the 
cargo of the vessel at San Francisco. 

By the terms of the charter-party the vessel was to be laden with 
eoals at Sydney, New South Wales, "and being so laden shall there- 
with proeeed to San Francisco, or so near thereto as she can safely 
get." 

Having arrived at San Francisco, the cargo was to be delivered 
"along-side any craft, steamer, floating dépôt, wharf, or pier, * * * 
as may be directed by the consignées, to whom written notice is to be 
given of the vessel being ready to discharge." "The cargo is to be 
unloaded at the average rate of not less than 100 tons per working 
day, weather permitting, but, when required by the consignées, such 
v.l5,no.6— 30 
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extra quantîty is to be Unloaded as may be practicable, etc., or ohar- 
terers to pay demurrage at the rate of four-pence per registered ton 
per diem, exoept in case of unavoidable accident or other hindrance 
beyond charterer's control." Tliese are the only provisions of the 
charter-party material to this cause. 

The bill of lading contained the usaal conditions, and in addition 
thereto the provision, "«rad ail other conditions as per ckarter-party." 
No consignée of the cargo was named in the bill of lading, but, by the 
terms thereof, the cargo was to be delivered "to order." Previoua to 
the arrivai of the ship at San Francisco, which was on the twenty- 
first day of October, 1881, the cargo had been sold to the San Fran- 
cisco Gas-light Company, to which the fact of her arrivai was an- 
nounced on that day. 

On the twenty-second of October, the day after the arrivai of the ship 
at San Francisco, the written notice required by the charter-party, of 
the ship's readiness to deliver the cargo, was given by the master to the 
charterers' agent at this port.' The answer admits this fact, and 
avers "that immediately upon receiving notice from the master that 
the Cambrian Princess was ready to discharge cargo, the défendant 
directed the master to deliver the cargo in San Francisco at the 
wharf of the San Francisco Gas-light Company." The out-turn of 
the cargo was 1,808 1720-2240 tons, to discharge which, at 100 
tons per day, would hâve taken 19 working days. 

The ship was ready to discharge on the twenty-second of October, 
but, as that day was Saturday, the lihelants exclude that day andtbe 
following Sunday — not being a working day — from the computation 
of the Jay days, and daim only that they commenced on Monday, 
October 24th, 

From October 24th to November 14th, inclusive of both of said 
days, there are 22 days, three of which were Sundays, leaving 19 
working days, in which the cargo could hâve been fully discharged. 

The discharge of the cargo was commenced on the eighteenth day 
of November and wasfinished on the first dayof December following, 
a period of 17 days from and including the fifteenth day of Novem- 
ber, two of which were ooeupied by the ship in taking "stiffening." 
As thèse two days would hâve been used by the ship for the same 
purpose had the discharge of the cargo been commenced on the 
twenty-fourth of October, they are excluded from the 17 days, leaving 
the aetual number of days that the ship was on demurrage, 16. For 
thèse 15 days the libelants olaim demurrage at the rate of four-pence 
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per ton per day on the registered measurement of the sîiip — 1,350 
tons — equal to £22 10s. per day; or, reckoning the pound sterling 
at $4-.86 65-100, $109.50 per day, amounting to $1,642.44:. 

The charterers admit the fact that the cargo was not discharged 
as soon as it could hâve been if the ship had gone to the wharf on the 
twenty-fourth of October, but they attempt to excuse this delay: 

(1) Because at the time the ship was ready to maké delirery of the cargo 
" an unusual and extraordinary number o£ vessela had aiiived at the harbor 
of San Prancisco with cargoes of coal for* the saià eompany, and ail 
the wharyes owned or leased by said.- eompany, and àll the wharves near 
its gas-works, were occupied, and it was impossible to receive the Cain- 
brian Princesa at any of said wharves nntil the eighteenth day of No- 
vember, 1881." (2) " That the consignée waa entitled, under the said char- 
ter-party, to a reasonable time to obtaid a berth for said ship; that, by the 
cvistom of the port of San Francisco, flve running days are allowed to the 
consignée for bringing ship from anchorage to dock before the daya allowed 
by a charter-party for discharging cargo commence." (3) " That said ship 
waa not detained by any neglect or refusai to commence receiving the cargo, 
as alleged in the seventh article in said libel, but by a hindrance beyond char- 
terer's control." 

It appears from the testimony of Mr. Crockett, the superintendent 
of the gas-light eompany, that, although the coal could not hâve 
been, prior to November 18th, delivered at any wharf soutb of 
Market street, it could at any time hâve been delivered at the sea 
wall; but, if landed there, the hauling it thence to the company's 
yards would hâve cost the eompany an additional 50 cents per ton. 

It appears, also, from fais testimony, that the quantity of coals pur- 
chased by the gas-light eompany .to arrive and to be delivered on its 
wharves in the autumn of 1881, as well as the arrivai of many coal- 
laden vessels together, or at about the same time, and to be there 
unloaded, waa exceptional. 

It appears to be well settled in England that where, by the charter- 
party, the ship is to be brought to a particular dock, or as near 
thereto as she can safely get, and she is prevented from getting to 
her primary destination by any permanent obstacle other than an 
accident of navigation, the ship-owner is entitled to damages for the 
détention by reason of the charterer's refusai to reqeive the cargo at 
the alternative place of delivery, although the obstacle which pre- 
vented her from getting into the docks (viz., their crowded state) was 
not an obstacle endangering her safety. Nelson v. Dahl, 12 L. E. Ch. 
Div. 668, 583; Ford v. Coteeworth, L. E.-4 Q. B. 127; Cross v. Beaj-d, 
26N. Y. 85. 
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It is also settled that where the contract spécifies a certain number 
of days for loading and unloading, and provides that for any deten- 
tion beyond the lay days demurrage is to be paid at a fîxed rate per 
day, the shipper is lield very strictly to its termsj neither a munici- 
pal régulation of the port prohibiting the unloading for a limited 
period, nor delay occasioned by frost, tempest, or by the crowded state 
of the docks, will relieve him from the payment of demurrage. Ran- 
dall V. Lynch, 2 Camp. 352. But where no particular period for load- 
ing or unloading is stipulated in the contract, the freighter is bound 
to receive the cargo within a reasonable time, and for the breach 
of his implied contract to that effect he is liable in damages. Thus, 
where the freighter was allowed "the usual and eustomary time" to 
unload the ship in her port of discharge, and the crowded state of 
the docks delayed the discharge, Lord Ellensboeoogh held that, as 
the évidence showed that it was usual and eustomary in the port of Lon- 
don for ships laden with wines to take their berths in the dock by 
rotation and to discharge into bonded warehouses, there was no 
breach of the implied covenant to discharge in tbe usual and eus- 
tomary time. Rodgers v. Forrester, 2 Camp. 483. 

In a subséquent case, where the charter-party was silent as to 
the time for unloading, it was held by Sir James Mansfield that 
"the law could only raiae an implied promise to do what was usually 
stipulated for by express covenant, viz., to discharge the ship in the 
usual and eustomary time for unloading such a cargo, and that had 
been rightly held to be the time within which a vessel can be un- 
loaded in her tum, into the bonded warehouses." Burmester v. Hodg- 
son,.2 Camp. 488. 

When there is no undertaking to unload the ship within a speoified 
time, but it is agreed that she shall be discharged "with ail possible 
dispatch, "or "with usual dispatch," or "with the eustomary dispatch 
of the port," or "within reasonable time," the freighter is bound "to 
use reasonable diligence to do his part towards the unloading accord- 
ing to the tenns and meaning of the charter-party." Nelson v. Dahl, ubi 
supraf 583* 

What is a reasonable compliance with the terms and meaning of 
the charter-party will dépend on the circumstanoes of the case, and 
on the usages of the trade in which the vessel is engaged. 

In Rodgers v. Forrester and in Burmester v. Hodgson, which seem 
to be the leading cases on this subject, it appeared in évidence that 
the usual and eustomary time for discharging cargoes of the kind 
carried in those cases, was the time within which a vessel could get a 
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berth by rotation, and the wines could be discharged into the bonded 
warehouses. 

In the présent case no question arisea, suoh as that presented in 
Nelson v. Dahl, as to-whether the vessel was "an arrived vessel" be- 
fore entering a particular dock designated in the charter-party. The 
terminus of the voyage mentioned in the charter-party is the port "of 
San Francisco, or as near thereto as she can safely get." She had 
undoubtedly arrived at San Francisco. No specified number of lay 
days, at the expiration of whieh demurrage is to run, is mentioned. 
The average rate at which the cargo is to be discharged is stipulated 
for, and the failure of the cbarterers to discharge at that rate 
renders them liable to a specified demurrage per diem, "except in case 
of unavoidable accident, or other hindrance beyond cbarterers' con- 
trol." But this stipulation must, I think, be taken to apply merely to 
the rate at which the cargo shall be discharged when the discharge 
bas been commenced. The présent suit is for damages in the nature 
of demurrage for failure to designate a wharf where the discharge could 
be commenced. By the terms of the charter-party, the cargo, on ar- 
rivai of the vessel at San Francisco, is to be delivered "along-side any 
craft, steamer, floating dépôt, wharf, or pier, * * * as may be 
directed by the consignées, to whom written notice is to be given of 
the vessel being ready to discharge;" and the only question in this 
case is whether the consignées, for their own convenience and profit, 
had a right to designate a wharf at which they well knew the discharge 
could not be commenced until after a considérable détention of the 
vessel. 

In the case of Nelson v. Dahl, so often cited, James, L. J., by way 
of illustration, supposes the case of a vessel to be discharged at a 
dock to be named by the charterer, and observes: "Now, could it be 
reasonably held that under such a charter-party as that the charterer 
could sélect and name a dock which he knew would not admit the 
ship for.months, and so compel the ship to remain as a floating ware- 
house for him during those months ?" 

The case of Davis v. WaUace, 3 Cliff. 123, closely resembles the 
case at bar. The vessel was detained at the wharf designated by the 
charterer four days,^ — three because the borth was occupied, and one 
by lack of teams;' The charterer was held liable for the détention. 
But the charter-party in that case provided for "quick dispatch" at 
the port of delivery; and this contract, it was held, "overrides any 
custoinary mode of discharging vessels by which they are to take 
their turn at the wharf. The naming of a wharf is a warranty that 
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a berth oan be had there." TKacher v. Boston Gas-light Co. 2 Low, 
362; Keene v. Audenreid, 5 Ben. 635; Bjorq^wist v. Steel Rails, 3 
Fed. Eep. 717. 

In Dahl v. Nelson, 6 L. E. App. Cas. 44, Lord Blaokburn said : 
"If the charter-party had left it free for the merchant to aeleet a dock, 
it may well be that he waa bound to sélect one into whieh admittance 
could be procured." Ogden v. Oraham, 1 Best & S. 773, is an author- 
ity for this position. But the case of Ogden v. Graham, to which his 
lordship refers, merely décides that wh'ere the vessel is to proceed to 
a "safe port" of disoharge to be named by the oharterer's agent, and 
the latter named a port closed by the order of the Chilian govemment, 
and to which the ship could not proceed without confiscation, and 
the ship was in conséquence detained for some time at Valparaiso, 
after which, the port being opened, she proceeded thither and dis- 
charged ber cargo, the charterer was liable for the détention. 

In Cross v. Beard, 26 N. Y. 85, it was held that in the absence 
of express agreement a oon tract is implied that the consignée of 
goods will provide for discharging them within a reasonable time, 
to be judged of by the jury under ail the circumstances ; and that the 
refusai to admit évidence tending to show that it was in no respect 
his fault that there was a delay in loading or unloading the vessel, 
was error. But in this case there was no stipulation as to the time 
to be allowed for discharging the cargo, and the right of the respond- 
ent to receive it at his own wharf was oonceded. It will also be noted 
that the court, though holding that évidence showing that the delay 
in providing a berth for the ship was owing to a break in the Erie 
canal and a storm on the Iake was admissible, yet forbears to say 
that thèse facts would necessarily constitute a défense. "Whether," 
it says, "the défendant should be eonsidered in fault in not providing 
means for unloading a greater number of vessels at one time, or 
whether under the actual circumstances he ought to bave engaged 
another wharf to receive the coals, were questions for the jury to dé- 
termine." 

In Esseltyne v. Elmore, 7 Eisa. 69, the gênerai principle was rec- 
ognized that in the absence of express stipulation it is the duty of the 
consignées to furnish, within a reasonable time after the arrivai of the 
vessel was reported to them, a suitable place for her discharge, and 
alsô to complète it within a reasonable time ; and that the fact that 
a considérable number of vessels, consigried to the défendants, had 
arrived with cargoea about the same time, and there was delay in 
conséquence in assigning her a berth, was a circumstance for which 
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the ship-owner was not responsible. "It was a risk whicli the de- 
fendants themselves took when tliey agreed to freight the schooner." 

It is, perhaps, not easy to reconcile thèse cases, but it ought to be 
observed (1) that the New York case does not décide that the de- 
f endant's inability to f urnish a berth, by reason of the crowded state 
of the docks in conséquence of a storm, is an absolute excuse for the 
détention, but only that évidence of that fact may be given to the 
jury, leaving them to judge whether, under ail the circumstances, he 
ought not to bave provided additional means or furuish another 
•wharf; (2) that the authoritiea chiefly relied on are the cases of 
Eodgers v. Forrester and Burmestèr v. Hodgson, already cited in this 
opinion, within the reasons of which the case under considération by 
the court was supposed to fall. But we bave seen that in each of 
those cases it was proved that the customary time for discharge in 
the port of London, of the cargoes in question, was the time within 
■which the vessel "couldobtain a berth by rotation, and the cargo be 
discharged into bonded warehouses." No such proof was offered in 
that case or in the case at bar, and if it had been in the latter, it 
■would probably not hâve materially altered the case. 

If, then, the implied stipulation, where no spécifie time for discharge 
is mentioned, is that it shall be effeeted within a reasonable time, 
it appears to me that the case in Bissell lays dowu the more reason- 
able doctrine, and that the conséquences of the inability of the con- 
signée to furnish a place where the discharge can be effeoted within 
such reasonable time ought not to fall upon the vessel. 

Although the charter-party in the présent case does not specify a 
certain number of lay days, at the expiration of which demurrage is 
to run, it indicates the rate at which the disoharge, when commenced, 
shall be effected. The cargo is to be unloaded at the averagerate of 
not less than 100 tons per day, weather permitting, or charterers to 
pay demurrage at the rate of four-pence per "registered ton per diem, 
except in case of unavoidable accident or other hindrance beyond 
charterer's control." 

As the discharge, when commenced, was not interrupted by any 
accident or hindrance whatever, but was conducted with dispatoh, 
this clause maybe left out of considération. Thatcher v. Boston Gas' 
light Co. 2 Low. 363. 

The cargo actually delivered at San Francisco was 1,808 tons. 
Dividing this by 100, the least number of tons to be secured daily, 
and we bave 19 working days for the period within which the cargo 
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was io be discharged; and this perîod is fixed with as much certainty 
as though 19 working days had been originally written in the charter- 
party as the number of lay days. Sanguenette v. P. S. Nav. Co. L. 
E. 2 Q. B. Div, 238. 

The vessel was reported ready to diseharge on the twenty-second 
of October. It is only claimed, however, that the lay days began to 
run on the 24th. 

The discharge was not commenced until November 18th, and was 
finished on December Ist. Excluding the Sundays which intervened 
between October 24th and November ISth, the vessel was thus de- 
tained for a perîod greater by severâl days than the whole time al- 
lowed by the charter-party for her diseharge. 

It bas already been observed that there is no évidence to show 
that by the customs of the port or the usages of this particular trade 
vessels are required to await their turn to unload at the dock which 
may be specified in the charter-party or designated by the con- 
signée, so as to bring this case within the reasons of the nigi prius 
cases reported in 2 Campbell. If such usage had been shown, and a 
particular dock had been mentioned in the charter-party, a reasona- 
ble détention while awaiting a berth might be deemed within the con- 
templation of both parties, but not aven then, as we hâve seen, any 
permanent or protracted détention, Nelson v. Dahl, uhi snpra. But 
in this charter not only is no particular dock mentioned, but the ves- 
sel is required to discharge "along-side any craft, steamer, floating 
dépôt, wharf, or pier, as may be directed by the consignées." It may, 
perhaps, be doubted whether it was contemplated by either of the 
parties that a dock might be selected by the consignées into which, 
by the usage of the port, (if such usage had been shown,) vessels 
could only enter in their turn. If a usage had in fact existed requir- 
ing Australian coal vessels to discharge in their turn at particular 
wharves, the parties do not seem to hâve contracted with référence to 
it, for the charterer reserved the right to designate "any craft, 
steamer, floating dépôt, wharf, or pier" he might sélect. Some reli- 
ance is placed on a régulation of the Marchants' Exchange of San 
Francisco, to the effect that for vessels with coal from the Atlantic 
or Australian ports the lay days shall commence five running days 
after arrivai, providing that discharging berth can be proeured. But 
there is no proof that this régulation was known to the parties, or 
that they acted with référence to it, nor that it is or bas been acted 
on by any one. Its mère existence, perhaps as a dead letter, is 
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clearly insufficient to prove a usage in conformity to it. 10 B. & C. 
770. Even if it were allowed as ûxing the time when the lay days 
began, viz., five days after the vessel's arrivai, it would only make a 
différence of three days. The vessel arrived October 2l8t. The libel- 
ants only daim that the lay days began to run on the 24th. K, 
by a well-established and generally-recognized custom of the port, 
the charterers in this trade were allowed a certain number of days to 
fînd a berth for the vessel, (e. g., three days, as in New York,) the lay 
days would be reokoned (in the absence of a spécial contract) from 
their expiration. But no such usage is shown, and the détention was 
not eaused by the consignee's inability to procure a berth, but by 
this selectipn of a dock where he well knew that no berth could be 
obtained. 

It seems to me that the faîr and reasonable interprétation of the 
contract is that the charterer was, unless in case of unavoidable acci- 
dent or other hindrance beyond his control, to reçoive the cargo at 
the rate per working day mentioned, and therefore within the time 
thereby indicated, and that he had no more right to sélect a wharf at 
which the discharge could not be oommenced until the twenty-seventh 
day after the vessel's arrivai, than he had to designate a "craft, 
steamer, or floating dépôt" which would not be ready to reçoive the 
cargo until after a similar delay, or which had not the capacity to 
take on board the number of tons per day agreed to be received; and 
for the détention eaused by this sélection he is liable. 

We hâve already seen if the charter-party had contained a provis- 
ion for "quiok dispatch," "the utmost possible dispatch," or the like, 
any custom of the port by which vessels in the trade are required to 
discharge at particular docks, and to await their turn for a berth, 
would be overridden by the express agreement of the parties. 

In the entire absence of proof of any such custom, and in présence 
of the stipulation fixing the rate at which the discharge should be 
eSected, I think that, even under a provision for "customary dispatch," 
the delay in commencing the discharge in this case would, in view of 
its duration and its causes, hâve been wholly unjustifiable. The 
libelants claim that the vessel was detained 15 days. I think she 
was, in fact, detained for at least that number of days. The dé- 
marrage agreed upon for the détention of the ship by reason of the 
charterer's failure to discharge at the rate per diem specified in the 
charter-party would seem to afford a prima fade rule of damages for 
delay in commencing the discharge. 
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It is snggested that tbis îs not, in fact, an accUrate measnre of tbe 
damag«s aetually sustained. A référence will therefore be had to the 
eommissioner to take testimonj and report tàe actual damages sus- 
tained by the 15-days' détention. 



Tbb MohtioelijO, eto. 
(Umriet Court, S. D. New York. March 6, 1883.) 

l East-Riveb Navigation— Bule 21. 

Steamers navigating the East river are bound to keep as near the mlddle of 
the river as may be, and under rule 21 must stop and reverse, if necessary, to 
avoid a collision. The steamer J. O. held liable in this case for disregarding 
both thèse obligations. 

2. Same— Febrt-Boat — VioniANCB Reqttibed. 

Ferry-boats, in Crossing the East river, are bound to maintain a vigilant 
watch before leaving their slips to avoid danger from vessels which may be 
passing near. The ferry-boat M. hdd liable for a collision oocurring about 
140 feet outside of her slip, Where she started without any lookout upon her 
bows, it being held that the steamer J. O., approaching witbiu 50 feet of the 
wharf next above her, might hâve been seen by sucb lookout, or by the pilot, 
shortly after starting. 

8. Both in Fault— Damages DivroED, 

Where both vessels are guilty of independent faults contributiof to the col- 
lislou each is liable and the damages are divlded. 

In Admiralty. 

L. UUo, for libelant. 

B. D. Silliman, for claimant. 

Bbown, j. The libel in this case was filed to recover damages to 
the British steamer Jenny Otto from a collision with the ferry-boat 
Monticello a little outside of the Hamilton ferry slip, in the East 
river, on the Brooklyn side, on the sixteenth of January, 1879. 

The Jenny Otto was an iron steamer 275 feet long, and about 941 
tons measurement. She left her dock at Columbia stores, at the foot 
of Atlantic avenue, Brooklyn, at 2 :40 p. m., about half an hour before 
high water. She was proceeding out to sea, intending to go by way 
of Buttermilk ehannel. About 300 feet out from the wharf at the 
Columbia stores there is a sand-spit or shoal in the East river, which 
extends to the south-westward, and which it is unsafe for vessels such 
as the Jenny Otto, drawing 20 feet, to attempt to pass. The shoal 
recèdes from the Brooklyn shore to the southward, so that in the vi- 
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cinity of Hamilton îerry it is from 500 to 600 feôt outside of the slip. 
About 140 feet above the upper pier of the ferry slip is a pier termed 
the slied pier, which extends about 40 feet further eut into the stream 
than the piers above or below, and is covered by an elevator and a 
shed 23 feet higb, extending to within 13 feet of its outer end. 

The witnesses on the part of the Jenny Otto testify that upon leav- 
ing the Colamhia stores she proceeded down the stream at least 250 
feet off the end of the piers, as near as it was safe to go to the sand- 
bar, at the rate of not over three knots; that she had got to tho 
Union stores, about 300 feet above the Hamilton ferry slip, when, 
seeing a bark coming up the Buttermilk channel, her engines were 
stopped; that a few seconds afterwards the Monticello was seen 
coming out of the slip, when the steamer starboarded her helm so as 
to go astern of the ferry-boat, but struck her abaft the wbeel, 
whereby two holes were stove in the steamer's port bow, which de- 
tained her six days for repairs. 

On the part of the steamer it is claimed that she was in fuU view 
from the pilot-house of the ferry-boat before the latter left the slip ; 
that the ferry-boat had no proper lookout; and that the collision was 
solely the resuit of her négligence. 

On the part of the ferry-boat several witnesses testify that the 
steamer came close tothe wharves and passed the shed pier not more 
than 25 or 50 feet distant therefrom; and the respondent contends 
that the collision is, therefore, due solely to the f aulty navigation of 
the steamer in going so close to the shore, and also in giving no 
whistle signaling her approach. For the steamer it is alleged that 
whistles were sounded. 

One pièce of testimony, the correctneas of which I see no reason 
to doubt, serves to &x pretty acourately the place of collision and its 
distance outside of the ferry slip nearly in aecordanee with the other 
testimony for the respondents ; and this goes far to résolve the other 
doubts in the case arising from the usuai conflict of testimony. The 
Baltic, companion boat of the Monticello, had crossed from the New 
York side, and was waiting about 100 feet outside of the lower end 
of the slip for the Monticello to come out. The pilot, in crossing, 
had observed the Jenny Otto coming down the stream, and says that 
as he lay waiting the Jenny Otto appeared to be designing to pass 
astern of bis boat. As the Monticello came out, the Baltic proceeded 
ahead to enter the slip, and when about half way in the slip the 
force of the collision, the pilot says, carried the stem of the Monti- 
cello down the stream, so that she struck about 10 feet of the stem of 
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the Baltîc. None of the three boats were stopped in tLeir course, and 
the Jenny Otto passed down between the sterns of the two ferry-boats. 
The latter were each 17é feet long; and as the Baltic was half way 
inside of the lower slip when struck by the stern of the Monticello, it 
follows that the stern of the Monticello was about 77 feet outside of 
the end of the lower pier of the slip and her stem about 250 feet out- 
side of it, and that the stem of the Jenny Otto, when she struck the 
steamer, could not hâve been more than 130 or 140 feet outside of 
the lower pier, and that, consequently, to reach this position she must 
hâve passed within about 50 feet of the end of the shed pier, as an 
inspection of the map will show. 

From this détermination of the place of collision and the course of 
the Jenny Otto within 50 feet of the end of the shed pier next above 
the ferry slip, she must necessarily be held in fault, becp,use she had 
no right to be navigating in that part of the stream so close to the 
wharves. The state statute which requires steamers to proceed in 
the middle of the stream, the local ruies, and repeated décisions of the 
courts, ail unité in condemning navigation so near to the slips as 
dangerous and unjustifiable. The matter has been so repeatedly dis- 
cussed, and the obligation of steamers to keep away from the ends of 
wharves and ferry-slips so forcibly stated, that it is whoUy unneces- 
sary to repeat it hère. The Ferry-hoat Relief, Ole. 104, 108-9; The 
Favorita, 18 Wall. 598, 601-2; 8 Blatchf. 539, 541; 1 Ben. 30, 39. 

In this case there is no excuse or palliation for the Jenny Otto's 
proceeding so near the wharves. She drew less than 21 feet, the tide 
was high, and she could hâve proceeded with perfect safety at least 
400 feet further out in the stream at that point. Had she been half 
that distance further out the collision would hâve been avoided. On 
this ground alone, tberefore, she would be held chargeable with 
fault. She is also chargeable with fault because she did not "stop 
and i-everse," under rule 21, § 4233, Eev. St., when it was clearly 
"necessary" to avoid the collision. Her pilot testified that he saw 
the ferry-boat coming from the time she leît her slip; that bis en- 
gines were already stopped; and that he did not reverse because he 
considered it unsafe to do so, from the peeuliarities of the steamer's 
propeller. This excuse cannot possibly be accepted. There was 
plenty of room for the propeller to hâve reversed and checked her 
speed to some extent, She backed out of her position on starting 
from the Columbia stores in a ohannel-way of one-third the width, 
and her log shows her engines repeatedly reversed. A slight check- 
ing of her speed, sufScient to hâve allowed the ferry-boat five or six sec- 
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onds more time, would hâve avoided the collision. There was no dif- 
ficulty in reversai at low speed; and for her fault in not doing so, as 
required by rule 21, the steamer is chargeable. If it were true that 
the propeller could not safely reverse at ail, then her fault in pro- 
ceeding along near the wharves beeomes only the more gross; for, if 
under that disability, she should hâve taken the principal channel on 
the New York side of the sand-pit, as other vessels often do on leav- 
ing the same stores, and as she might hâve done, instead of proceed- 
ing down the narrower passage on the Brooklyn side. 

As respects the Monticello, I think the proof s show conclusively that 
the approachof the JennyOtto could hâve beenseen from the bowof the 
Monticello before she started from her slip, and also by the pilot in the 
pilot-house, 36 feet back from the bows, in ample season to bave 
avoided the collision, had any proper lookout or watch been main- 
tained. The statute, the local rules, and the décisions of the courts, 
which require steamers to keep away from the wharfs and slips, are 
designed for the greater security of life and property only ; they are 
not designed to relax in the slightest degree the obligation on the 
part of the ferry-boats to maintain ail that care and watchfulness 
against danger which the livesin their keeping demand. 

There are fréquent cases where of necessity, in the busy traffic of 
tbis région, water-craft of various kinds are passing up and down in 
the immédiate vicinity of the wharfs and slips, to which the gênerai 
rule requiring them to keep off is not applicable. Moreover, it ap- 
pears, from the testimony of the pilot of the Monticello, that vessels 
were in the habit of going from one to two hundred feet off from thè 
shed pier ; while the pilot of the Jenny Otto speaks of it as a con- 
stant practice to keep as near to the wharfs as possible, illégal and 
dangerous as that practice clearly is. The practical necessity, there- 
fore, for constant vigilance against danger in leaving the slips is mani- 
fest ; and a f erry-boat must be held in fault if she leaves her slip at 
the full speed of her engines, as in this case, when another vessel 
within view is crossing her path just outside of the slip. 

In the case of The America, 10 Blatchf. 155, 159, the court say: 

"Whatever be the rule respecting the duty of ferrj--boats to keep a lookout 
from the forward deck, one thing is certain, that in the navigation across this 
crowded channel a most vigilant lookout from some place on the beat is re- 
quired; and I can hardly coneeive of any navigation in which, iu viewof the 
interests of life and property and the dangers of inadverteuce, it is more im- 
peratively demaudeU." 
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Thîs gênerai duty is not denied by the learned counsel for the 
claimant ; nor is it denied that one of the deck-hands, wliose duty it 
was to act as lookout, was on the after part of the boat and did not 
reach the bows at the time of starting from the slip, nor, indeed, up 
to the time of the collision. But it is contended that the absence of 
this deck-hand from the bow as lookout in no way contributed to the 
collision, because the Jenny Otto oould not hâve been seeu if he had 
been there. The prineiple invoked is unquestionable, but I cannot 
hold it applicable upon the facts in this case. On the contrary, it 
seems to me very clear that the Jenny Otto could hâve been seen 
from the bow of the boat before she started. • 

From ail the testimony, as well as from the necessities of the case, 
the place of collision being fixed, as I hâve above determined, the 
stem of the Jenny Otto must hâve been less than 300 feet from the 
place of collision when the Monticello started at the full speed of her 
engines. The latter was at full speed, as her pilot testifies, by the 
time she had moved 60 feet, or about one-quarter part of the way, 
out of the dock, and she had moved hardly more than 300 feet up 
to the time of the collision ; most of the way, therefore, being at her 
full speed of seven to eight knots, while the speed of the Jenny Otto 
is not estimated by the pilot of the ferry-boat at over five knots, and 
her own witnesses place it at only twp or three knots. The steamer, 
therefore, could not bave moved more than about 200 or 250 feet be- 
tween the time when the Monticello started and the collision; and 
this agrées well with the position of the steamer as given by several of 
the witnesses. This would bring the steamer's amidships about in 
front of the Union stores and her stem nearly down to the shed pier, 
as several witnesses aiso testify, so that her bows could not bave 
failed to be observed by a lookout stationed on the bow of the Monti- 
cello and looking along a line either forward of or crossing the end 
of the shed pier, outside of the sheds, where the wharf was but four 
feet above water; and this is confirmed by the pilot of the Jenny 
Otto, who says he saw the ferry-boat when she started; nor could 
the pilot of the Monticello also, after moving outward a very little, — 
less than 50 feet, — hâve failed to observe the steamer if he had been 
on the lookout. His testimony on the subject of his own observation 
at the time of starting to leave the slip is so loose that it would seem 
designed to avoid any direct testimony on the subject. He was 
asked : 
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"Question. Was aiiy object visible above you as you canoë out ot the slip? 
Answer. The shed of the elevator pler was visible. Q. \f ell, sir, did you see 
any vessel? A. No, sir. Q. What did you first see, and hqw did it occur? 
Just describe what occurred. A, As we were going eut of the slip I saw tlie 
covered shed above, and a ship was lying in along the pier, and when I came 
out I saw ttie Jenny Otto coming close in, and I could not bacli. I went 
right out, and she hit me on the atarboard side," 

On cross-examination he says : 

^^ Question. Wereybu alone in the pilot-house ontbatday? Answer. Yes, 
sir. Q, Had you any other person besides yourself that would look out? A. 
Thelookout hadnot timeto getthere; he was coming for ward." 

He testifies that he could not see over the top of the shed at high 
■water; but I look in vain in his testimony for any statement or inti- 
mation that before starting he made any careful observation to see 
what vessels, if any, were coming, or that from the time of starting 
out of the slip he kept any definite watch for that purpose ; while it 
is admitted that there was no other lookout on duty at that time. 
The distance from the bow to the pilot-house is put at 37 feet. He 
is asked : 

" Question, Jlrid you seen the Otto whéïi you were there, 57 feet out of the 
slip, could you then hâve istopped and a voided a collision ? Answer. No, sir." 

This is undoubtedly true whe^a they were 57 feet "out of the slip;" 
but if it were meant as a statement (which it is not) that he could 
not hâve stopped after having gone 57 feet from theistart, it is mani- 
festly untrue; for her bows were then not outside of the lower pier, 
and she plainly could hâve been stopped inthe same further distance, 
or about the same as she had then made, which was less than one- 
third of the distance to the place of collision. It is impossible to ex- 
cuse any remissness in the duty of keeping a vigilant watch against 
danger on the part of ferry-boats laden with precious lives. I am 
satisfied in this case that there was such remissness in not observing 
the steamer as she might and ought to hâve been observed in season 
toavoid the collision. 

The faults of the Monticello do not excuse the steamer for her own 
independent faults, nor serve to charge the former alone for the dam- 
ages, as contended by the counsel for the libelant. It was no more the 
duty of the ferry-boat to be watchful before starting and in coming 
out of the slip, so as not lo run into visible danger ahead, than it was 
the duty of the steamer to keep further out in the stream, and to re- 
verse her engines when a collision was seen to be probable. And so. 
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though the Jenny Otto was navîgating close to the wharf where she 
had no right to be, that did not authorize the Monticello to ran into her, 
nor to leave her slip without the exercise of that vigilance and nauti- 
cal skill in avoiding danger which the law imposes upon ferry-boats 
as mach as upon other vessels in order to secure the safety of life 
and property. The Continental, 14 Wall 345, 359; The Louisiana, 
2 Ben. 371, 380; The Vint, 12 Ped. Ebp. 906, 913, and cases there 
cited. Had either performed its own légal duty, the collision would 
hâve been avoided. Each is, therefore, chargeable with con tribu tory 
négligence, and the damages in such cases in admiralty are divided. 
An order of référence is direoted to compute the damages, with costs. 



The Sbobet. 
(Circuit Court, 8. D. Km York. December 1, 1879.) 

CHARTBEBns' PowBB TO Bnn> Vessbl for Coal. 

It was held in this case that the charterers of a vessel had no authority to 
bind her owners or the vessel, for a supply of coal in a foreign port, and that 
the vendor was put upon inquiry to ascertain the fact of authority. 

H. E. Tremain, for libelant. 

T. E. Stillman, for claimants. 

Blatchfobd, J. Although the Secret was în a foreign port, and 
although Murray, Perris & Co., when ordering the coal, stated to 
Eussell & Hicks that it was for the Secret, yet the circumstances 
were such that the libelant's agents, Eussell & Hicks, were put on 
inquiry, from which theycould easily hâve learned this, notwithstand- 
ing the above facts. Murray, Ferris & Co. were the charterers of the 
vessel, and had no power to bind the claimant or the vessel to pay 
for coal bought for her. If they had used due diligence they would 
hâve ascertained such want of power. TheLulu, 10 Wall. 192; The 
Patapsco, 13 Wall. 329. 

Moreover, I concur with the district judge in the view he took of 
the case, in the opinion delivered by him. 
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StAOKHOTJSB ». ZUNTS.* 
fOireuU Court, B. D. Loxiielana. Januaiy, 1883.) 

JlTBISDICTION — RbmOVAI.. 

A suit was instituted in a Louisiana court by a citizen of that state against a 
citizen of Mississippi, and a preliminary writ of injunction issued, enjoining 
the défendant from proceeding under an exécution issued upon a judgment 
obtained in that court, on the grounds that said judgment had been extin- 
guished by compensation, and had been rendered by reason of error both of f act 
anà4aw,and was therefore null and void. On the application of the défendant 
the suit was removed to this court, and the plaintiS moved to remand on the 
ground that the fédéral court had no jurisdiction, thèse proceedings being 
merely incidental and auxiliary to the original action in the state court, and 
80 within the décisions in Bank v. Turnbidl, 16 Wall. 190, and Barrow v. 
Sunter, 99 U. 8. 80 ; held, that the proceeding instituted and removed is not 
only " tantamount to a bill in equity to set aside a decree for fraud in obtain- 
ing it," but really amounts to " a new case arising on new facts, although hav- 
ing relation to the validity of a judgment," as laid down in Barrow t. Hunter, 
99 U. B. 83. 

Bondurant v. Watgon, 103 U. 8. 281, foUowed, 

On Motion to Eemand to State Court. 

E. D. White, H. B. Magruder, and F. L, Bichardson, for com- 
plainant. 

A. C. Leivis and T. M. OUI, for défendant. 

Pâbdeb, J. This case cornes ap on a motion to remand to the 
Btate court, where it was instituted, on the ground — 

"That this court has no jurisdictîon of a suit seeking to enjoin the exécution 
of a judgment rendered by a state court, neither to pass upon, dissolve, nor 
perpetuate such an injunction granted by a state court, and more especially 
where the complainant or plaintifE obtaiuing said injunction is now, and was 
at tlie time of the rendition of the judgment enjoined or sought to be en- 
joined, a citizen of this state, and within the jurisdiction of said state court." 

The transoript shows that the suit was instituted by filing in the 
state court a pétition of the foUowing substance : 

"The pétition of Herbert W. Stackhouse, a résident of the parish of Plaque- 
mines, respectfully shows that James E. Zunts, a résident of Harrison county, 
and a citizen of the state of Mississippi, claiming and pretending to be the 
subrogée of one Euggles S. Morse, a citizen of Maine, résident in the city of 
Portland, has caused to be issued out of this honorable court two writs of 
fleri fadas in the suits entitled Jî. S. Morse, James B. Zunts, subiogated, v. 
Herbert W. Stackhouse, and numbered 371 and 372 of the docket of this hon- 

*Reported b; Joseph F. Hornor, Esq., of tbe New Orléans bar. 

v.l5,no.7 — 31 
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orable court; and under said writs the sheriff of the parish of Plaquemines 
has seized, advertised for sale, and will sell, on the first day of April, 1882, 
the foUowing-described property, to-wit," 

Then follows a description of the property and advertisement. 
" Unless restrained by the order and injuuction of this court." 

Then foUow matters set eut at great length, called reasons, sum- 
marized by the pleader as follows: 

"As grounds for injunction, petitioner, therefore, allégea compensation, er- 
ror of faet and of law, the nuUity of the judgments sought to be enforced." 

The errors of fact and of law, as set forth in the pétition, consti- 
tute a case of constructive, if not actual, fraud. And the compen- 
sation of the judgments, as pleaded, amounts to about the same 
charge. The relief sought is an injunction restraining the sale of 
the property said to hâve been seized and advertised, and for gên- 
erai relief. That the case, as made by the record, shows "a contro- 
versy between citizens of dijïerent states;" and "a controversy which 
is wholly between citizens of différent states, and which can be fully 
determined as between them, " cannot be disputed with any show of 
reason. And if it is such a controversy, then the suit was remov- 
able to this court. 

If a case is properly removable, and is properly removed, to this 
court, then, as we hâve had occasion to hold several times, this court 
is vested with the jurisdiction to grant any proper relief the case 
may demand, to as fuU an estent as the state court could hâve 
granted had the case not been removed. And it seems clear that 
the suprême court bave so settled the law. See Gaines v. Fuentes, 
92 U. S. 10. 

"A party, by going into a national court, does not lose any rigîit or appro- 
priate remedy of which he might hâve availed himself in the state courts of 
the same locality." Davis y. Qray, 16 Wall. 231. 

The point is urged in argument that the proceedings, removed to 
this court, are merely incidental and auxiliary to the original action 
in the state court, and so within the décisions in Bank v. Turnhull, 
16 Wall. 190, and Barrow v. Hunton, 99 U. S. 80; but the pétition in 
the case does not make such a showing. The proceeding, instituted 
and removed, is not only "tantamount to a bill in equity to set aside 
a decree for fraud in obtaining it," but really amounts to "a new case 
ariaing on new facts, although having relation to the validity of a 
judgment." The case of Barrow v. Hunton, supra, fully supports 
the right to remove in this case. The case of Bondurant v. Watson, 
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103 U. S. 281, cited by counsel for défendant, does not confliet with 
the conclusions reached hère ; it is in f uU accord, and it seems to me 
■would be couclusive authority for this court to retain and hear this 
cause, if tbe court had any doubt in the case. 
The motion to remand is denied, with costs. 



Stanley ». Boabd Sop'as Albany Co. 
(Oireuit Court, K D. Nm Tm-h. February, 1883.) 

1. Taxation — NatiofaIi-Bank Shabes — Ovbbabsbssmbnt. 

It is not Bufflcient to invalidate the taxation of national-bank shares to show 
that in the case of a single state bank, the shares of which are subject to a like 
taxation, the assessors, either by mistake or intention, hâve shown f avor. The 
System of assessment of bank shares, owing to the fact that the shares of difl«r- 
ent banks are diSerently rated, must necessarily be imperfect, and the law does 
not require absolute accuracy. It was the intention of congress to prevent 
the State by hostile législation, and the taxing offlcers by a hostile rule; from 
discriminating against national banks ; to place ail bank shares, state and na- 
tional, on a common level. Where the shareholders hâve the same rights as 
other individuals taxed for moneyed capital, they should look to the atatutes 
of the state for relief. 

2. Tbanbfeb of Causes of Action. 

Where a party, who is entitled to sue in the fédéral courts, transfers his cause 
of action to another who has the same right, tne fact that the transf er was made 
for an inadéquate considération will not invalidate it, so long as the légal title 
is transferred. 

3. Same— RroHT to Sue m Fédéral Courts, whebe Claim is Made Up op 

Items op Less I'Han $500 Each. 

If a party is the houest owner of a claim which he la entitled to enforce in 
the fédéral courts, his right should not be defeated by proof that the claim was 
at one time composed of several separate and distinct items of less than |500 
each. 

Matthetr Haie, for plaintiff. 

Rufus'W. Peckham and Simon W. Rosendale, for défendants. 

CoxB, J. The plaintiff, a citizen of Illinois, seeks to recover of the 
défendants certain moneys alleged to hâve been illegally exacted as 
taxes from varions shareholders of the National Albany Exchauge 
Bank. The demands in suit were first assigned to Mr. C. P. Will- 
iams, a citizen of this state. Williams thereafter assigned to the 
plaintiff, in circumstances which would probably require a dismissal 
of the suit, pursuant to the fifth section of the act of March 3, 1875, 
were it not for the fact that the court had jurisdiction prior to and 
irrespective of the assignment. That the plaintiff's immédiate as- 



éSé FSDEBAL SEPOBTEB. 

signor miglit hâve maintained ibis action, because tbe controversy is 
one arising "under the laws of the United States," was directly de- 
cided on the former trial, and is rea adjudicata in this court. 

The assignment was not made for the purpose of "creatinga case" 
within the jurisdiction of the court, for such a case was already in 
existence. As the court must, in any event, retain jurisdiction, an 
inquiry into the relations existing between the plaintiff and his 
assignor can lead to no tangible resuit. Where a party, who is en- 
titled to sue in the fédéral courts, transfers his cause of action to an- 
other who bas the same right, of what moment is it that the transfer 
was for an inadéquate considération, or was whoUy without consid- 
ération, so long as the légal title is transferred? The défendant bas 
no reasonable ground for complaint, and the court, for whose advan- 
tage the statute was framed, bas not been imposed upon or burdened 
with an improper or collusive controversy. Eegarding the other 
point — that the court cannot retain jurisdiction where the amounts 
assigned were lésa than $500 — there is more doubt. The assign- 
ments were made without any other considération than that con- 
tained in the agreement, viz., the assignée was to bring suit, pay ail 
expenses, and, in case of recovery, acoount for half the net proceeds. 

It is very certain that a shareholder, whose claim against the 
défendants amounted to less than $500, could not maintain an 
action in this court. It would also seem clear that Mr. Willia;ms 
was not prohibited from making a bona fide purchase of ail the 
claims. Being the absolute owner of ail, he could institute suit in 
this court for the wbole amount. "The matter in dispute" would 
then be the property of one man. In other words, if a party is the 
honest owner of a claim which be is entitled to enforce in the fédéral 
courts, his right should not be defeated by proof that the claim was 
at one time composed of several separate and distinct items of less 
than $500 each. It would be otherwise if the amounts were trans- 
ferred solely to make a case; such a transaction would come within 
the inhibition of the act of 1875, and the ruie as laid down in Will- 
iams V. Nottawa. But the proof being elear that, before a single 
shareholder assigned, Mr. Williams was the owner of a claim suffi- 
cient in amount to give the court jurisdiction, it can hardly be said 
that the transfers were collusively or improperly made. 

In view of the conclusion reached upon the mérita in favor of the 
défendants, the foregoing considérations are, perhaps, unnecessary; 
but it is thought that every question should be passed upon in order 
that the case, should it again reach the suprême court, may tliere be 
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finally disposed of. Upon the merits, the main question which pré- 
sents itself is the folio wing: Did the assessors, in the langnage of 
the suprême court, "habitually and intentionally, or by some rule 
prescribed by themselves, or by some one whom they were bound to 
obey, assess the shares of the national banks higher in proportion to 
their actual value than other moneyed capital generally?" The 
amended complaint contains a broad allégation, designed to meet the 
suppositive case suggested by the suprême court. As originally 
drawn, however, the averment was, in substance, that the assessment 
was at a greater rate than that imposed upon the shares of a local 
state bank and other moneyed capital in the hands of individuals. 
Eegarding this allégation the suprême court says : 

"We hâve, however, much difBculty in flnding a solid ground of recovery 
in this statement. * * * We are quite clear that the shares of the plain- 
tifif are net relieved f rom taxation because a single bank of the state has been 
favored by mistake or by intention. For errors of this kind the statutes of 
New York provide the correction, which should be taken in time, and we 
should be very reluctant to hold that, when it has been shown that a single 
bank or a single individual has been taxed less than he should be, ail other 
taxes, however just, are thereby invalidated." 

Do the proofs in this case show more ? Does not the language just 
quoted apply with great force and directness to the présent status of 
the case? The évidence shows that in the years 1873, 1874, and 
1875, there were in Albany seven national and two state banks — the 
Albany County and the Mechanics' & Farmers'. Ail of the nine banks 
■were located in the Sixth ward of that city. The stock of each was 
assessed at par. There were then no "individual bankers" — within 
the meaning of the law — in the city. There was no évidence of 
other moneyed capital, disconnected from personal property, in the 
ward. The assessors denied that there was ever any intent to assess 
national bank shares at a higher rate than other moneyed capital, 
and that any rule having such a resuit in view was ever prescribed or 
followed. They further assert that the assessment at par was satis- 
factory to ail the banks except the Bxchange Bank, and to the share- 
holders generally, except Mr. Williams and a few others. It is con- 
tended on behalf of the plaintiff that because other bank stock was 
worth more than that of the Exchange Bank, the latter was, within 
the meaning of the act of congress, assessed at "a greater rate" than 
other moneyed capital. 

The plaintiff submits varions statements and estimâtes, ftom which 
it appears that the rate of assessment of the shares of the Exchange 
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Bank, in proportion to their actual value, was 77 per cent., and of the 
tvfo state banks 100 per cent, and 35 per cent., respectively ; one state 
bank being assessed at a less and the other at a greater rate. AU 
of the national banks were assessed at a less rate than one of the 
state banks — the Albany County Bank — and at a greater rate than 
the other — the Mechanics' & Farmers' Bank, The assessment of bank 
shares at par is, in the ciroumstances developed hère, not only un- 
equal and inéquitable, but unnecessary and indefensible. And y et, 
even though a more perfeot System were devised, it would be impos- 
sible to maintain it long, if the contention of the plaintiff is correct. 
Where the shares hâve no market value, there being no sales; where 
bank ofiScials, who hâve the best means of observation, are réticent; 
where intelligent men differ widely in their estimâtes, — how are the 
tasing officers to ascertain the true, the actual, the exact value of 
bank stock? Even though sales are numerous and open, no safe 
criterion is f urnished. 

A récent instance is recalled where the shares of a national bank 
were eagerly purchased at 175, though at the time the bank was in- 
solvent, its failure ocourring a few weeks later. But the inévitable 
déduction from the argument of the plaintiff would seem to be that if the 
System is imperfect, if it resuit in placing a higher tax-^even though 
the différence be infinitésimal — upon bis shares than upon the shares 
of a few other stockholders, state and national, the rule which pro- 
duces this resuit is radically vicions, an infraction of the act of 
congress, and void, everywhere and at ail times. 

If this be true, taxation of national-bank shares must cease, for 
there must always be a system of assessment, and it must be fallible 
and full of imperfections. It is thought that the law does not re- 
quire such absolute accuracy. If there are hardships, do they not 
fall on state and national banks alike ? If errors are to be corrected, 
should it not be done in the manner pointed out by the state stafcutes ? 
Or, if relief is there ref used, by the sélection of better and more com- 
pétent men to act as assessors ? Af ter the budgets hâve been made 
up, and the taxes levied and paid, it is too late to take advantage of 
what, in its légal aspect, is little more than a mistake of judgment 
on the part of the officers charged with judicial functions. This 
would seem to be so in any case, and especially where it is sought to 
recover, not the excess alleged to be illégal, but the whole amount of 
the tax. 

It was the intention of congress to prevent the state by hostile 
législation, and the taxing officers by a hostile rule, from discriminât- 
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ing against national banks. But was the law intended to apply 
where ail bank shares, state and national, are placed on a common 
level? It is thought not. While the administration of the law dé- 
pends upon human agency, there necessarily must be imperfections 
and unjust discriminations. 

Assessments are made by men residing in différent localities and 
entertaining opinions regarding property totally at variance with each 
other. While this is so, and it must be so always, it will be found 
impossible to devise a System of taxation which is absolutely équi- 
table and fair, — which is entirely free from partialities and mistakes. 
To use the language of Mr. Justice Milleb in the State Railroad Tax 
Cases: 

■ " Perfect equality and perfect uniformity of taxation as regards individuala 
or corporations, or the différent classes of property subject to taxation, is a 
dream unrealized. * * * But the most complète System ■which can bede- 
vised, must, when we consider the immense, variety of subjects which it 
necessarily embracea.beimperfeot; * ♦ * mustinevitablypartakelargely 
of the imperfection of human nature, and of the évidence on which human 
judgment is founded." 

No authority bas been cited, and it is thought none can be found, 
where a recovery bas been had upon facts at ail approximating those 
developed hère. There is not proof sufficient to induce the court to 
say that the assessment was made pursuant to a uniform rule de- 
liberately adoptedby the assessors for the purpose of discriminating 
against the shares of national banks; there is no proof which would 
justify a conclusion that the taxing officers habitually and inten- 
tionally, or by an obligatory and potential rule, assessed the share«« 
in question higher in proportion to their aotual value than othex 
moneyed capital generally. 

It follows, therefore, that the plaintiff is entitled to judgment on the 
fourth count and the défendants on ail the other counts. 



SoooLA, Ex'r, V. Gbant and Wife.* 
[Cireuit Court, S. D. Louisiana. January, 1883.) 

1. Equitt Pleading. 

To allège that a sale is simulated, and if not simulated is fraudulent, mean- 
ing thereby that it is a sliam sale, and if not a sham then a real sale, but fraud- 
ulent, may be consistent, but it is not certain ; and certainty is a requisite in 
equity pleading as well as consistency, 

•Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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2. Equitt Praoticb. 

■Where, on démarrer, exception was taken to a bill for repugnancy, and but 
one clause in the biU was subject to such imputation, and said clause was un- 
necessary, tlie court ordered tliat clause to be stricken out, and overrul&d the 
demurrer. 

In Equity. On demurrer. 

E. Howa/rd McGaleb, for complainant. 

John D. Rome and William Grant, for défendant. 

Pardeb, J. The bill is brought in this case to annul an alleged 
fraudulent simulation. In the courts of the state from whioh it came 
the action was a revocatorj action. See Willis v. Scott, 33 La. Ann. 
1027. 

The demurrer to the bill is gênerai, but the ground asaigned in 
argument is repugnancy, in that it is averred in the bill that the 
transfer in question was a simulation, and that it operated a préfér- 
ence, and that the prioe was inadéquate. A careful examination of 
the bill shows that the complainant sought only to charge a fraud- 
ulent simulation ; and there is only one clause contained in it that 
looks to any other view of the case, to-wit : 

" Tliat no price is stated in said agreement, and the moneys advanced and 
to be advanced as mentioned therein were in tact, as your orator is informed 
and verily believes, never advanced, and if any money was advanced as 
claimed by Mrs. Catherine G. Grant, andwhioh your orator dénies, the sum 
thereof was far below the real value of said property, which was at the time 
fully worth $5,000." 

This clause does not aver that there was a sale of the property ; 
on the contrary, it dénies it. And as the bill is complète without this 
clause, it had been better, perhaps, if the clause had been omitted. 

The charge of redundancy, however, is more appropriate than that 
of repugnancy. The most that can be made out against the bill, on 
the ground of repugnancy, is that, in effect and scope, it charges 
that the transfer in question is simulated, and, if not simulated, is 
fraudulent. If we take this as the correct view of the bill, and yet 
foUow the Louisiana law, which gives the action, and under which 
the rights of the parties must be determined, there is no inconsist- 
ency in complainant's position. 

In the case of Johnson v. Mayer, 30 La. Ann. 1203, the suprême 
court of Louisiana déclares : 

" We see no inconsistency in saying that a sale is simulated, and, if not 
simulated, tbat it is fraudulent. * * * When sales are attacked by a 
direct action, there is no reason why the party may not demand relief from 
them by alleging simulation or fraud, or both." 
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In an equity case in this court I am not prepared to hold that a 
pleader may take such apparently antagonistio positions. He may 
allège a sale to be simulated and fraudulent, for it may be both ; but 
a sale cannot be botb real and simulated. To allège that a sale is 
simulated, and, if not simulated, is fraudulent, meaning thereby that 
it is a sham sale, and, if not a sham, then a real sale, but fraudulent, 
may be consistent, but it is not certain ; and certainty is a requisite 
in equity pleading as well as consistency. 

It seems to me that, if there is doubt as to the nature of the trans- 
action, the créditer, who has "to strike in the dark," shonld charge 
a fraudulent simulation, and, on discovery, amend if necessary. In 
this case there is no uncertainty except what may arise from the 
clause above quoted, and as that clause was unnecessary, and adds 
nothing to the force of the bill, I will direct that it be expunged from 
the bill, but the demurrer should be oyerruled. 



Laoboix FiiiS V. Sabbazin.* 

{CiriMit Court, E. D. Louisiana. January, 1883.) 

Pdblic Tbbatibs— Pleaddio. 

The court takes judicial notice of the public treattes between the United 
Btates and f oreign countries, and a citizen of such a foreign country, in bring- 
ing a bill against a citizen of Louisiaaa, need not allège that theie is such a treatj 
in force. 

In Equity. On demurrer. 

B. King Cutler, for complainants. 

Andrew J. Murphy, for défendant. 

Paedeb, J. This court takes judicial notice of the public treaties 
between the United States and foreign countries. Where à citizen 
of France has, in compliance with the trade-mark laws of the United 
States, duly registered a trade-mark, he need not, in bringing an ac- 
tion against a citizen of Louisiana for violation of his rights in such 
trade-mark, allège that there is in force a treaty between the United 
States and France affording privilèges in France to citizens of the 
United States similar to those given by the trade-mark laws of the 
United States. 

Let demurrer be overmled. 

«Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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BrESBBAOH ». GOODTEAR EoBBEE Co. 
{Circuit Court, B. D. Wisconsin. January 17, 1883.) 

1. Nboligenob— Pkrsoitai. Injubies— Collision on Highwat. 

Where teams hâve a right in tbe ordinary course of business to follow eacli 
other, tum about, pass aud repass, that degree of care and caution must be 
exercised by parties uaing suob bighways, when in proximity to eacb other, to 
avoid doing eacb other injury, as might be expected of a person of ordinary . 
care and prudence ; and it is not enougb to exonerate one from a charge of nég- 
ligence, that after a collision had become inévitable he did ail that be could to 
avoid it, when it appears that if he had exercised tbe proper degree of care 
and prudence in keeping at a safe distance bebind tbe plaintifi's vehicle the 
accident never would hâve happened. 

8. SaME— OONTRIBUTOBT Negligenok. 

The law does not impose upon tbe driver of a vehicle in a crowded city thor- 
ougbfare tbe duty of giving a signal to the vebicles bebind hira of bis inten- 
tion to turn; it is the duty of the driver iù the réar of such vehicle to be on tbe 
lookout for such a déviation from the course by the driver in the advance. 
Altbougb both parties are bound to use ordinary prudence and care, yet ordi- 
nary care on the part of a driver of a team foUowing another team in tbe 
Streets of a city may mean, in tbe circumstances in whicb tbe parties are 
placed, a bigher degree of care then would be exacted from tbe driver of tbe 
team in advance. 

8. Same — Excessive Damages— Pbaoticb es the Fedebal Courts. 

The court will not, as a rule, disturb a verdict in an action for damages 
resulting from négligence, unlesa it is apparent that tbe verdict was tbe resuit 
of passion, or préjudice, or partiality pn the part of the jury. It is the prac- 
tice pf the fédéral courts, where excessive damages are believed to bave been 
awarded, to give to the recovering party an option to remit a part of the ver- 
dict, and, if a rémission is made, then to refuse a new trial. 

At Law. 

Austin d Runkel and Geo. B. Goodwin, for plaintiff. 

E. P. Smith, N. Pereles é Sons, and Jas. G. Jenkins, for défend- 
ant. 

Dyee, J. This action, to recover damages for personal injury oc- 
casioned by a collision between a vehicle owned by the plaintiff and 
in which he was riding, and a vehicle in charge of the defendant'ô 
servant, was tried at the last term of this court,* the trial resulting 
in a verdict for the plaintiff of $4,500, A motion to set aside the 
verdict was duly made, has sinçe been argued, and is now to be de- 
cided. The motion is based on three grounds : First, that sufficient 
proof was not made of the alleged négligence of the defendant's 
driver; second, that the évidence showed contributory négligence on 

♦SeeHFED. REP..826. 
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the part of the plaintiff; third, that the damages awarded by tlle 
jury are excessive. 

Atter a careful review of the case I am satisfied that the- motion 
ought not to prevail on either of the two grounds first stated. The 
collision occurred on one of the thoroughfares of this city. The horse 
and wagon of the défendant were foUowing the plaintifif's horse and 
wagon. They were from 10 to 15 feet apart, and both going at a 
moderate rate of speed. The place between the plaintiff's wagon 
and^the right margin of the street was sufficient to enable the defend- 
ant's vehicle to pass the plaintifPs. While in the respective posi- 
tions stated, the plaintiff's driver undertbok to tum his horse and 
wagon about— their movement being to the left — and while thus 
turning, the left fore wheel of the defendant's wagon struck the right 
hind wheel of the plaintiff's wagon and overturned it. The plaintiff 
was thrown violently to the ground, and, as I think the évidence 
shows, was seriously injured. 

I concur witbout hésitation in the finding of the jury that the de-' 
fendant's driver was guilty of négligence. It is true that after a col- 
lision was imminent he made energetic effort to avoid it. But it was 
then too late. And I am convinced he did not observe with needful 
attention the proximity of the two vehicies, and was not sufficiently 
watchful of the movements of the horse and wagon in advance of him 
before a collision was unavoidable. He seems to hâve been thought- 
less of the comparatively slight space there was between the two ve- 
hicies. He kept directly in the rear of the plaintiff's wagon, and 
evidently without regard to the possibility of any change in its po- 
sition or movement ; and at last, as an unavoidable resuit, the two 
wagons came in violent contact. I think that with the seasonable 
exercise of prudence on his part the collision would not bave occurred. 
The plaintiff had a right to tum his horse and wagon around at that 
place. It is matter of common observation that in the streets of a 
city like this, where teams are constantly coming and going from and 
to almost every locality, passing, repassing, following, and meeting 
each other, the demands of business of ten require thôm to suddenly 
stop, to tum about, or otherwise change their course, and this they 
hâve a right to do. 

If the plaintiff was guilty of contributory négligence, that négli- 
gence consisted in the act of turning his horse and wagOn about 
when the defendant's horse and wagon were in his rear, without giv- 
ing some signal in advance that he was about to tùrn. And if that 
was contributory négligence, per se, then it was the dlity of the court 
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to take tlie case from the jury on that ground. But I do not thiak 
the law imposed upon the plaintiff, in the locality where he was, and 
in the circumstances of bis situation, the duty of giving to the defend- 
ant's driver previous 'warning of his intention to turn about. The 
latter had no right to act upon the presumption that the plaintiff 
would or might not deviate from the course upon which he was go- 
ing up to the time wben he turned his vehicle. Both were bound to 
exercise ordinary prudence; but ordinary prudence on the part of a 
driver of a team, foUowing another team in the streets of a city, may 
mean, in the circumstances in which the parties are placed, a hfgher 
decree of care than would be exacted from the driver of the team in 
advance. While ordinary care is the universal rule, it is not to be 
understood that in such cases what would be ordinary care on the 
highways of the country, or in the streets of a village, would, of ne- 
cessity, be a degree of care that would exonerate from liability in the 
thoroughfares of a city, where the needs and courses of wagon trans- 
portation are as manifold and varied as are the requirements of busi- 
ness. 

If there was contributory négligence in this case, it arose from the 
mère act of turning about at that time and place; nothing more — 
nothing less. I cannot give légal sanction to such a conclusion. It 
behooves a person, situated as the defendant's driver was, to take into 
account the liability of a vehicle immediately in advance of him to 
suddenly change its course, rather than to thoughtlessly act upon the 
presumption that itwill continue in a given course withoutdeflection 
or change. The whole question of négligence of the defendant's 
driver, and of contributory négligence on the part of the plaintifs 
driver, was, I thiak, fairly submitted to the jury, and the court cannot 
say that it disagrees with the jury in the conclusions they reached 
upon that branch of the case. 

The collision oocurred in July, 1880. It was proven on the trial 
that in January, 1876, the plaintiff accidentally received a dangerous 
wound in the neck just below the jaw from a pistol shot. As shown 
by the évidence, the injury was one that, in conséquence of the course 
of the bail, to some extent affected the vertebra, and its locality ap- 
pears to hâve been, in part at least, the very seat of the injury claimed 
to bave been sustained by the fall from the wagon. It was claimed 
by the plaintiff that he was entirely cured of the pistol-shot wound, 
and that the disabilities from which he is now suffering are wholly 
attributable to the wagon accident. On the part of the défendant it 
was contended that the présent weaknesses and suffering of the plain- 
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tiff arisè from the first and not the second injury. Much testimony 
■^vas addueed in support of thèse conflicting théories. The jury -were 
instrueted that the plaintiff's recovery,if entitled to recover, must be 
limited to such damages as were purely compensatory, and that it was 
not a case for exemplary damages; sCnd this proposition was consider- 
ably emphasized by the court. They were also told that the extent 
of the plaintiff's recovery should be limited strictly to compensation 
for injuries and losses oceasioned by the wagon accident, and that the • 
prior injury should not be made an élément of recbverable damage, 
except that if that injury and its effeots were shown to hâve been 
aggravated by his fall from the wagon, damages for the aggravation 
thereof might be allowed. The jury awarded $4,500. 

After careful considération of ail the facts of the case I am con- 
strained to think that this verdict in its amount is not warranted by 
the évidence. Many authorities hâve, been cited to show that the 
court wUl not disturb a verdict in such a case as this unless it is ap- 
parent that the verdict is the resuit of passion or préjudice or par- 
tiality on the part of the jury. Admit ting this to be the gênerai raie, 
I suppose, in a case where only compensatory damages are allowable, 
if the court is satisfied that by mistake or from any cause the jury 
bave given what is équivalent to exemplary damages, the right of the 
court to set the verdict aside would be hardly debatable. Hàving 
heard the testimony as the witnesses gave it, and having ' considered 
it in ail its bearings, although the court would by no means unjustly 
disparage the plaintiff's claim, it is diffieult to reconcile the verdict 
with the belief that the jury were governed only, by the principle of 
compensation. The case was one calculated to arouse the feelings 
and sympathies of a jury. Although one of the physicians testified 
that, after prolonged treatment of the pistol-shot wound, he regarded 
the plaintiff as pratically restored, it was apparent that he meant to 
speak guardedly upon that point; and, after ail the evidènôe was in, 
it seemed to the court to be very well established that a considérable 
part of the plaintiff's présent disability is really attributable to' the 
■pistol-shot injury. It is, of course, quite impossible to draw the Une 
hetween the effects of the original injury and the effects of the second 
injury, or to discover the extent to which the last injury may hâve 
aggravated the first. But on the whole, and with such light as the 
entire évidence throws upon thë question, I hâve a strong conviction 
that this verdict exceeds what the plaintiff ha,8 shown himself entitled 
to recover. 
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It is the practice in this court, ^here excessive damages are be- 
lieved to hâve been awarded, to give to the recovering party an op- 
tion to remit a part of the verdict, and, if a remission is made, then 
to refuse a new trial. It bas been decided by the suprême court of 
this state that in a case where a verdict includes damages which a 
party is entitled to recover, with those which he should not recover, 
and they are not clearly severable, then the only correct course is to 
grant a new trial. It is said that for the court in such a case to fix 
the amount of damages to which the party is entitled, and to permit 
the balance of the verdict to be remitted, is to usurp the functions of 
the jury. It bas long been the practice of the circuit judge of this 
circuit, in cases of personal injury, where he was of the opinion that 
the verdict was excessive, to indicate the amount to which the party 
was justly entitled, and to permit the plaintiflf to remit the remain- 
der of the verdict as a condition upon which a motion for a new trial 
would be refused. However, I will not undertake to state just what 
amount the court would award to the plaintiff as damages, if the 
question were submitted to it for its sole détermination ; but will say 
only this: that if the jury had retumed a verdict for $3,000 the court 
would not deem it within its province to disturb it. And so, if the 
plaintiff chooses to remit $1,500 and to let judgment be entered for 
$3,000, the motion for a new trial will be refused; otherwise, it will 
be granted. 



ScOtt and another v. Fequonnock National Bank of Bridgeport, 

CONNECTIOOT. 

lOireuit Court, S. D. New York. January 16, 1883.) 

1. Tranbfbr of National- Bamk Stock— How Regulated— Effkot of Décis- 

ions OF Statb Coubts. 

The rules which regulate the transfer of the stock of national banlcs are to 
he foùnd in the statutes of the United Btates. The national banking act pre- 
scribea no exclusive method of transfer, but authorizes every association to do 
so. The décisions of the courts of the state in which the bank may be located 
do not control it. 

2. Samb— Pbecbdencb otbb Attachment of Vbndob's Creditor Qiven to 

Unrecobdbd Tranbfbrs. 

Precedence should be glven to unrecorded transfers of shares of stock of a 
national bank, which had passed no by-Iaw on the subject, located in a state 
wbose courts leaned strongly against guch transfers, but whose statutes gave 
the attaohing creditor no peculiar rights, by delivery of certiflcate^ and a writ- 
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ten assîg iment with power to transfer, both executed in blank, over subséquent 
attachment of a créditer of the original veudor in whose name tUe sliares still 
stood on tbe booka of tlie bank. 

3. SaMK — Q-EOUNDS. 

Where no specifled acts are by positive requirement made prerequîsite to the 
vesting of a valid new title, creditors without notice take their debtor's property 
subject to ail bona flde liens and équitable transfers. No registre being re- 
quired, non-recording was not évidence of fraud. The tendency is to regard 
State certificates, attached to an executed blank assignment and power to 
transfer, as approximating to negotiable securities and to favor attaching cred- 
itors less than when attachment and sale on exécution alone could compel 
payment of a claim out of debtor's property. Fédéral courts hâve so decided. 

4. LiEGAL Rate of Inteeest m New York — Action oh Tobt poe Unliqui- 

DATED Damages. 

In an action of tort to recover uniiquidated damages, if interest as a part of 
damages is to be added to the principal sum found to be due, the rate in New 
York is 6 per cent. 
6. Unbecordbd Tbanspee op Stock — Right op ATTAOHnia Cbbditob— Ruuœ 

IN OONNEOTICUT AND MASSACHUSETTS. 

The courts of Connecticut and Massachusetts hâve quite rigidly maintained 
that where a statute or charter prescribes an exclusive manner of transfer of 
ths stock of a corporation, an unrecorded transfer shall not be valid against 
the attaching creditors of vendor ; and the courts of the former hâve strongly 
leaned towards a construction of the charters of its cerporations compélling 
record of such transfers. 

Agreed Statement of Pacts, Admission of Documenta, eto. 

The foUowing is hereby agreed upon and admitted as a statement 
of the facts of the above-entitled case, and the said facts are hereby 
admitted to be true for the purposes of the trial of this action : 

On the twentieth day of May, 1863, one Samuel "Wilmot was the owner of 
10 shares of the capital stock of the Pequonuoek National Bank, the above- 
named défendant, a corporatioa creatëd by and under the laws of the United 
States relating to national banking, and located and doing business as a na- 
tional bahk in the city of Bridgeport, state of Connecticut; the said 10 shares 
standing in his name on the books Of the said bank, and he was the lawf ul 
holder and owner of a stock certiflcate of the said lO-shares duly and regularly 
issued theref or by the said bank, and marked Plaintifls' Exhiblt No. 2. 

On or about the said twentieth day of May, 1868, the said Siamuel Wilmot 
assigned in the usual mode the said 10 shares of capital stock ta one George 
O. Dunbar, who carried on a banking business in the city of New York, by 
delivering in the said city, to the said George C. Dunbar, the said certiflcate 
and a wvitten assignnent of and a power of attorney te transfer the said 10 
shares; the said written assignment and power of attorney being executed in 
blank and marked PlaintifEs' Exhibit No. 1. 

Subsequently, on or about the flrst day of January, 1869j in the said city of 
New York, the said George 0. Dunbar, in the usual course of business, as- 
signed for full and valuable considération the said 10 shares to William B. 
Scott and Albert E, Scott, composing the flrm of William B, Scott &Co., who 
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were anJ still are résidents of and domiciled in tlie state and city of îfew 
York, and carried on a gênerai bauking business in the said city, under the 
flrm name of William B. Scott & Co., by delivering to the said William B. 
Scott & Co. the said certiflcate, written assignment, and power of attorney. 

Subsequently, on the thirteenth day of August, 1869, the said William B. 
Scott & Co. made demand upon the said bank, at its place of business in the 
said city of Bridgeport, state of Conneoticut, to transfer the said 10 shares 
from the name of the said Samuel Wilmot, in which name the said 10 shares 
still stood, to thetr own names on the books of the said bank. and to issue a 
new certiflcate theref or in their names ; and at the same time the said Will- 
iam B. Scott & Co. presented the said written assignment and power of at- 
torney, and the said cei'tiflcate, and offered to surrender the same for the pur- 
pose of having such transfer made. 

The said bianfe, however, upori the ground that the said 10 shares had, on 
the twenty-sixth dayof July, 1869, been levied upon by virtue of a writ of at- 
tachment, as hereinafter mentioned, refused to issue a new certiflcate, or to 
transfer the Said 10 shares, as requested. 

Prior to the said thirteenth day of August, 1869, the said William B. Scott 
& Co. had not madeany demand for transfer upon the said bank, nor given 
notice to the said bank of the assignment to them as aforesaid, nor of their 
possession of the sajd stock certiflcate, and the said 10 shares of stock still 
stood in the name of the said Samuel Wilmot on the books of the said bank. 

On thetwentiethday of July, 1869, one Ethan F. Bishop commenced an action 
in the superior court of the state of Connecticut, in and for the county of 
Fairfleld, against tlie said Samuel Wilmot, and on the twenty-sixth day of July, 
1869, the sherifE of the said county of Fairfleld levied upon the said 10 shares, 
under and by virtue of a writ of attachment issued out of said court in said 
action against the property of the said Samuel Wilmot. 

On the thirteenth day of August, 1869, the said Ethan F. Bishop duly re- 
covered judgment against the said Samuel Wilmot, and within the time pre- 
scribed by law, for the purpose of perfecting the lien of an attachment, 
to-wit, on September 4, 1869, exécution issued upon the said judgment to the 
said sherifl of the county of Fairfleld, and on the flrst day of October, 1869, 
the said 10 shares were seized by the said sherifif under the said exécution, and 
on the twenty-second day of October, 1869, the said 10 shares were sold at 
publie auction, by the said sheriff, to one Robert T. Clark, to whom the said 
sheriff issued his certiflcate, and thereupon the said bank, upon the présenta^ 
tion of the said certiflcate, transferred the said 10 shares on the books of the 
said bank from the name of the said Samuel Wilmot to the name of tlie said 
Robert ï. Clark, and delivered to him a new certiflcate therefor, and has 
since paid and continued to pay the dividends accruing on the said 10 shares 
to the said Robert T. Clark or his assigns, instead of the said William B. 
Scott & Co., the holders pf the old certiflcate heretofore mentioned. 

It is hereby f urther agreed and stipulated that the statutes of Connecticut, 
and the décisions of the suprême court of the state of Connecticut, as re- 
ported in its regular séries of reports, which décisions are hereby made part 
of this statement, may be referred to as évidence of the law of the state of 
Connecticut, 
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It is hereby further agreed and admitted that if the court stiould find that 
the plaintifts are entitled to reeover judgment of the said défendant upon the 
facts of this case, the amount of damages to be awarded by the said judgment, 
exclusive of costs, is the su m of $1,030, the amount realized at the said 
auction sale of the said 10 shares, plus the lawf ul interest on the same from 
August 13, 1869, to date. 

It is hereby further agreed and stipulated that the following documents 
may be admitted without further proof, and read at the trial of this action 
as évidence of the facts herein recited ; namely, the exemplifled copy of the 
judgment roll in the above-mentioned action of Bthan F. Bishop v. Samuel 
Wihnot, marked Defendant's Exhibit No. 1, and the above-mentioned written 
assigument and power of attorney and certiflcate of stock, maiked, respeet- 
ively, Plaintiffs* Exhibit, No. 1 and No. 2. 

It is hereby further agreed and stipulated to waive a jury trial, and to sub- 
mit to the honorable court ail the issues of fact, as well as the issues of law, 
in this action. 

Dated New York, October 23, 1882. 

Gbokgb y. Canfibld, 
Attorney for the Plaintiffs, W. P. Scott & Co. 

L. B. BUNNELL, 

Attorney for Défendant. 

It is hereby further admitted that the bank bas no by-laws; that the prac- 
tice of the bank from its organization bas been uniformly to require the trans- 
fer, or to authorize the transfer, on the transfer books of the bank, either in 
person or by attorney, on the surrender of the outstanding certiflcate. 

It is hereby further stipulated that the two letters from the seàretary of 
the state of New York, marked Plaintiffs' Exhibit No. 3, may be admitted and 
read as évidence of the facts therein recited. 

George E. Canfield, 

Attorney for the Plaintiffs. 

L. B. BUNNELL, 

Defendant's Attorney. 

Shipman, J . This is an action at law to reeover damages from the 
défendant corporation for a refusai to allow a transfer upon its books 
to the plaintiffs of 10 shares of its stock. By written stipulation of 
the parties the case was tried by the court upon the hereto .prefixed 
agreed statement of facts, and a jury was waived. Said facts are 
also found to be trae. In the absence of a statate or of a provision 
in the charter, or of a by-law passed in pursuance of authority eon- 
ferred by the charter, prescribing the exclusive manner in which the 
stock of a corporation shall be transferred, the stock-owner has a 
right to transfer such property to a purchaser by the delivery of the 
stock certiflcate, with a written assignment thereof. The title of a 
hona fiie purchaser, to whom such certiflcate and assignment ha^e 
v.l5,no.7— 32 
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been delivered, will not be divested by tbe subséquent atfcacbment of 
the stock at the suit of a créditer of the vendor. Boston Music Hall 
V. Corey, 129 Mass. 435. 

In some of the states statutes hâve been passed, or provisions bave 
been inserted in the charters of the corporations, prescribing, either 
expressly or by implication, au exclusive method of transfer. ïtie 
courts of Conneoticut and of Massachusetts hâve been quite rigid in 
maintaining the doctrine that \rhen such statutes or charter pro- 
visions exist, an unrecovered transfer of stock shall not be valid as 
against attaching creditors of the vendor, and the courts of the for- 
mer state hâve strongly leaned towards a construction of the charter 
of Connectiout corporations that shall compel a record of the assigu- 
ment. 

The Connectiout décisions, especially the earlier ones, which -were 
made at a time when the rights of attaching creditors were strongly 
favored in that state, were fco the effect that "in cases where the lég- 
islature in the act of incorporation either prescribe the mode of trans- 
ferring stock, or authorize the company to do it in their by-laws, and 
the company do in their by-laws prescribe a mode as the only one to 
be pursued, that mode must be foUowed, or the légal title will not 
pass by an assignment which would be good at common law had no 
particular and exclusive mode of transfer been prescribed." Coït v. 
Ives, 31 Conn. 25, The reason of the raie is stated by the court in 
Coït v. Ives as f oUows : 

"In regard to chattels there must be a substantial change of possession ac- 
companying and following the sale, or it will, unexplained, be conelusive evi, 
dence of fraudulenfc trust, which will render the sale void.as to creditors. * * * 
And in the case of the purchase of stock in a corporation, there must be such 
a transfer of it as the législature in the charter or by statute prescribes; and 
notice of the assignment of choses in action, and the transfer required by 
statute of corporate stock, stand in lieu of the taking and retaining of the 
possession of personal chattels sold, being the only possession the nature of 
the property admits of." 

In Fisher v. Essex Bunk, 5 Gray, 873, Chief Justice Shaw, after 
saying that whatever common-law rules, in the absence of any ex- 
press rule of law, courts bave adopted to détermine what act consti- 
tutes the actual ti-ansfer of shares, when the transfer is so regulated 
such law must govern, held that an express provision in the act of 
incorporation of a bank that the stock should be transférable only at 
its banking house and on its books, made a transfer at the bank im- 
perafcive as against an attaching creditôr without notice of the pre- 
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vious asBignment and delivery of the certificates to a purchaser. 
Judge Shaw's reasoning was to the effect that it is necessary to fix 
some act and some period of time at which the property changes and 
vests in the vendee, " and that by the charter the transfer at the bank 
is made "the décisive act of passing the property — the légal, trans- 
férable, attachable interest." 

The défendant claitns the benefit of this séries of décisions in the 
présent case, and especially insiste that as the défendant corporation 
is located in Connecticut the décisions of the courts of that state 
should bave a controUing effect. — 

The défendant having been incorporate'à'under the national bank- 
ing act, the rules which regalate the transfers of its stocks are to be 
found in the statutes of the United States. The twelfth section of 
the act of 186é (13 St. at Large, 102) provided that the shares of 
the stock of a national bank shall be "transférable on the books of the 
association in such manner as may be prescribed in the by-laws or 
articles of the association." In the eighth section of the same act 
the direotors were empowered "to define and regulate by by-laws, 
not inconsistent with the provisions of the act, the manner in which 
its stock shall be transferjed." Thèse provisions are continued, in 
Bubstantially the same terms, in sections 5139 and 5186 of the 
Eevised Statutes. The construction of the statute, and the question 
of title as between the assignée and the attaching creditor, are not 
controUed by the ténor of the décisions of any one state. 

The construction which bas been more generally placed upon those 
provisions in charters which require that the transfer shall be made 
only upon the books of the corporation, or upon provisions of a sim- 
ilar character, is that this régulation is designed for the security of 
the bank and of bonajidè purchasers who take transfers of the stock 
and possession of the certificates, without notice of any prior équi- 
table transfer ; and that, as between the parties to the sale, a trans- 
fer not in conformity to such provisions passes the équitable, though 
not the légal, title, and vests the right to the shares in the purchaser. 
Black V. Zacharie, 3 How. 483; U. S. v. Cutta, 1 Sumn. 133; 2V". F. 
é N. H. R. Co. V. Schuyler, 34 N. Y. 80; McNeil v. Tenth Nat. 
Bank, 46 N. Y, 335. The New York décisions are to the efïect that 
such a transfer conveys the légal title. 

In Johnston v. Laflin, 103 U. S- 800, a case involving the transfer 
of shares in a national bauking association, which, like the défend- 
ant, had made no by-laws on the subject of transfers of its stock, 
the court say : 
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"Shares in the capital stock ot associations, under the national banking law, 
are salable and transférable at the will of the owner. They are, in tbese re- 
spects, like other personal property. The statute recogiiizes this transferabil- 
ity, although it authorizes every association to prescribe the manner of their 
transfer. * « * It js not necessary, however, to consider what restric- 
tions wouldbe within its (the bank's) poweir, for it had imposed none. As 
between Laflin and the broker, the transaction was consummated when the 
certificate was delivered to the latter, with the blank power of attorney in- 
dorsed, and the money was received from him. As between them, the title 
to the shares then passed. Whether there be deemed a légal or équitable one, 
niatters not; the right to the shares then vested in the purchaser. Theentry 
of the transaction on the books of the bank, where stock is sbld, isTrequired, 
not for the translation of the title, but for the protection of the parties and 
others dealing with the bank, and to enable it to know who are its stockhold- 
ers, entitled to vote at their meetings and reçoive dividends when declared. 
It is necessary to protect the seller against subséquent liability as a stock- 
holder, and perhaps also to protect the purchaser against proceedings of the 
seller's creditors." 

From this récent décision of the United States suprême court it 
appears that no exclusive method of transfer of stock in a national 
banking association is imposed by the provisions of the national 
banking act in regard to transfers, when no by-laws on the subject 
hâve been passed by the bank whose stock is in controversy, and that 
an unreoorded transfer is good as between the parties, and that the 
question of the rights of an attaching créditer to stock transferred 
by an unrecorded assignment, was regarded by the learned judge 
who wrote the opinion as one not definitely settled. 

In holding that the unreoorded transfer has préférence over the 
attachment, I am influenced by the following considérations : 

First. In the absence of positive provisions of iaw or rules of évi- 
dence, either statutory or by décisions of courts, whereby transfers 
of property, made without notice to the public or without registry, 
are declared fraudulent or void as against attaching creditors without 
notice, or whereby certain specified acts are made prerequisite to the 
vesting of a new title, creditors take their debtor's property subject 
to ail honest and honafide liens and équitable transfers. Boston Music 
Hall V. Cory, 129 Mass. 435; Continental Nat. Bank v. Eliot Nat. 
Bank, 7 Fed. Eep. 369. In this case there is no statutory provis- 
ion, and no by-laws, which require that a transfer of the stock aaust 
be recorded, and, in the absence of such provision, the non-record- 
ing of the transfers is not evidential ôf fraud, as is thé case when the 
vendor retains possession' of chattels after a sale, The delivery of 
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the certificate and the assignment and the power to transfer is a 
sufpcient delivery at common law. 

The statutes of Connecticut, in regard to the attachment of stock 
and the levy of exécutions thereon, do not give to attaching creditors 
any peculiar right in stock which has heen transferred by the un- 
recorded transfer. The estent of the rights whioh the attaching 
créditer would hâve in suoh stock of a Connecticut corporation is to 
be determined by other statutes than those which relate to attach- 
ment and levy of exécution. Boston Music Hall v. Cory, 129 Mass. 
435. 

Second, The tendency of modem décisions is to regard certificates 
of stock attached to an executed blank assignment, and power to 
transfer, as approximating to negotiable securities, though neither 
in form or character negotiable. Bank v. Lanier, 11 Wall. 369; 
Railroad Co. v. Bank Bridgeport, 30 Conn. 270. 

Third. The courts of thèse states, which hâve most strongly up- 
held the superior rights of attaching creditors of the vendor as against 
the unsecured equities of purchasers, regard the attaching créditer 
with less favor than formerly, "when attachments and sales on exé- 
cution were the only compulsory mode of securing an appropriation 
of a debtor's property to the payment of his debts." Coït v. Ives, 31 
Conn, 25. 

Fourth. Décisions of high authority in the fédéral courts hâve 
given unrecorded transfers of stock for value precedence over subsé- 
quent attachments in behalf of creditors of the vendor, or over the 
claims of creditors. U. S. v. Cutis, 1 Sumn. 133, approving U. S. 
V. Vaughan, 3 Bin. 394; Continental Nat, Bank v. Eliot Nat. Bank, 
by Judge Lowell, 7 Fed. Rep. 369. 

In the agreed statement of facts it is agreed that, if the plaintiffs 
are entitled to judgment, the amount of damages is the sum of 
$1,030, plus the lawful interest on the same from August 13, 1869, 
to October 28, 1882. In an action of tort to recovor nnliquidated 
damages, if interest as a part of the damages is to be added to the 
principal sum found to be due, the rate of interest is now, in this 
state, 6 per cent. Salter v. Kailroad Co. 86 N. Y. 401. 

Let judgment be entered for the plaintiffs in the sum of $1,845.41, 
and costs of suit. 
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Union Cément Co. ». Noble and another. 

(Circuit Court, W. D. MicMgan, 8. D. June 30, 1882.) 

1. Pi/BADiNG — Existence of Cokpobatiost. 

In an action brought by a corporation it la not necessary to allège that it Î9 
a corporation ; it ia aufflcient if the name be stated at the commencement of 
tlie narration, aince the plaintiff need only prove the material allégations of 
his déclaration. Non constat why there should be required proof of the existence 
of plaintifE corporation, not averred and not challenged by the défendant. 

2. BaîiIB — Dbnial — RuLE IN Fedbeai. Coubts. 

In fédéral courts the existence of foreign and domestic corporations alike can 
be denied only by a spécial plea in abatement or bar, or notice. 

3. Same — Oenebal Issue. 

The pleading of the gênerai issue in an action of oiBumpùt by a foreign cor- 
poration admits the corporate existence, and évidence should be received to es- 
tablish the cause of action without proof, but not to show want of corporate 
capacity to sue. 

Assumpsît. 

James B. Petes and John E. More, for plaintiff. 

Hughes, O'Brien d Smiley,toTc A.Qle>ii^&nii. 

WiTHBY, J. This case is hère by removal from a court of the state 
upon défendants' pétition, and bas been tried without a jury. The 
déclaration consista of the common counts, and a notice that four 
promissory notes, of whioh copies are annexed, constitute the cause of 
action. Plea, gênerai issue. At the outset the notes -were offered in 
évidence, and their admissibility objected to on the ground that under 
the gênerai issue plaintiff must prove corporate existence to entitle 
the notes to be read. They were admitted, subject to the objection 
and the opinion of the court. Then plaintiff rested, and défendant 
offered évidence to prove that plaintiff was not a corporation at the 
time the notes were made, nor at any time since. Objection was 
made to the introduction of the évidence on the ground that the plea 
of the gênerai issue admits the corporate existence of plaintiff. 

The déclaration, in the commencement, merely states that "the 
Union Cernent Company, of Buffalo, New York, plaintiff herein, " by 
attorney, "complains," etc., and does not otherwise aver the fact that 
plaintiff is a corporation. Was the objection to the admission of the 
notes well taken? I am of opinion that it was not, and that the 
notes were properly admitted. 

It is not necessary for a plaintiff corporation to allège that it is a 
corporation in the pleading; it is suiîBcient to state in the commence- 
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ment of the déclaration the nâme of the corporation, as was done 
hère, just as the name of a natural person suing is stated. 2 Ch. 
PI. (16th Ed.) p. 13, form 22; Woolf w. Steam-hoat Co. 1 G. B. 103; 2 
Ld. Kaym. 1535; i Black, 267; 16 Ind. 278; 14 Johns. 245. 

It is a gênerai rule that a plaintiff need prove only the material 
allégations of his déclaration; therefore, in the absence of an aver- 
ment of being a corporation, it is not plain ■wby proof should be 
necessary that the plaintiff is such, unless défendant challenges the 
fact by plea or notice. But the courts are far f rom unif orm upon 
the question, and this does not seem to arise from a considération 
whether the déclaration avers or omits to aver that the plaintiff is a 
corporation. 

In several states the courts hold that a corporation instituting suit 
upon contract, or to recover land, must, upon thé trial under the gên- 
erai issue, prove the fact of incorporation. Ang. & A. Corp. § 632, 
note 3. In many other states the courts hold that a plea of the gên- 
erai issue admits or waives proof of the plaintiff's corporate existence. 
Ang. & A. § 633, note 1. There is a collection of cases in the notes 
referred to in Angel & Ames, and also in noie g', 1 Ch. PL (16th Ed.) 
464. Some of the courts hold one rule as to domestic corporations, 
and another as to foreign corporations. 12 Ohio, 132; 8 Vt. 445; 2 
N. H. 310; 6 N. H, 198. 

The suprême court of the United States, as early as 1828, in Co- 
uard V. Atlantic Ins. Go. 1 Pet. 450, held that by pleading the gên- 
erai issue the défendant necessarily admitted the capacity of thé 
plaintiff corporation to sue, as that is a plea to the merits only. The 
suit was by a corporation, created under the laws of a state other 
than Pennsylvania, where it was tried, and was, therefore, a foreign 
corporation as to Pennsylvania, though in the fédéral court it would be 
regarded as a domestic one. In the Society for the Propagation of the 
Gospel V. Powlet, 4 Pet. 500, the same court said : 

" The gênerai issue is pleaded, which admits the competency of the plaintiff 
to sue in the corporate capacity in which they have sued. If the défendant 
rneant to have insisted upon the want of corporate capacity in the plaintiff to 
sue, it should have been insisted upon by a spécial plea in abatement or bar." 

The Society for the Propagation of the Gospel was organized under 
the laws of Great Britain. The two cases lead to the conclusion 
that in the fédéral courts the rule is the same whether the corporation 
is domestic or foreign. Judge Stobï cites 1 Peters, and other Ameri- 
can and English décisions. 
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A statute passed in the state as early as 1846, copied from tlie stat- 
utes of New York, déclares that corporations "created by or imderthe 
laws of this state" shall not be required to give évidence of being a 
corporation unless the question is raised by plea or notice, supported 
by affidavit. Comp. Laws 1871, § 6547. The courts in New 
York, prior to such statute there, held that when the gênerai issue 
was pleaded a plaintiff suing as a corporation must prove corporate 
existence. The New York statute was enacted in Michigan, manifestly, 
because it was supposed that, under the plea of gênerai issue, with- 
out the statute, it was necessary for a plaintiff corporation to make 
the proof which the New York courts held to be necessary, prior to 
the passage of said statute. As early as 1844 the suprême court of 
Michigan said : 

" It is well aettled that under a plea of the gênerai issue a corporation must 
prove ail it would be required to prove under a plea of nul tiel corporation." 
1 Doug. (Mich.) 464. 

The suit was by a New York corporation. 

In 1850' the same court declared that at common law a plaintiff 
corporation must make proof of its existence under a plea of the 
gênerai issue. 1 Mich. 498. It is singular that in neither case did 
the court take notice of the many cases opposed tothe view it as- 
serted to be unquestioned law. But in a suit brought by a corporation 
organized under the national banking law, and where the gênerai 
issue was pleaded, the suprême court of Michigan, in 1876, disre- 
garded its former utteranoes by saying in that case that for the 
purposes of the action the corporate existenco of the plaintiff stood 
admitted ; and they cite 4 Pet. 480, snpra, in support of the view ex- 
pressed. Garton v. Union City Nat. Bank, 34 Mich. 279. In that 
case the court also refers to two state statutes. One I hâve referred 
to; the other is now section 6959, Comp. Laws; but, as neither hâve 
any possible application to the case, they did not aid the conclusion 
reaehed by the court. 

Section 6959 enacts that "whenever ît shall become necessary or 
material" for a corporation to prove corporate existence, évidence of 
user shall be prima facie évidence of the fact. There was no question 
of user in the case. The other statute relates exclusively to cor- 
porations "created by or under the laws of this state," and the corpo- 
ration suing was created under a law of congress. Again, the 
suprême court of Michigan, as early as 1858, promulgated law rule 
78 for the circuit courts, which provides, in substance, that in actions 
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by foreign corporations the plaintiff may, with his déclaration, file 
•with the clerk an affidavit stating the plaintiff is a corporation under 
the laws of some other state, territory, or country, and serve a copy, 
"which shall be prima fade évidence of the existence of such corpora- 
tion. This rule ia not alluded to in Oarton v. Nat. Bank. The bank 
was not entitled to the benefit of the statute relating to corporations 
"created by or under" the state law, and hence the court seems to 
hâve adoptedthe views expressed in 4 Pet. 480, cited in its opinion; 
leaving the inference that law rule 78 has no praotical effect, except, 
possibly, when a plaintiff wishes to make a prima facie case, in an- 
ticipation of a plea or notice denying that plaintiff is a corporation. 

I hold that the notes were properly admitted in évidence. 

The other ground of défense rests upon the right of défendants, 
under the plea of the gênerai issue, to prove that plaintiff is not a 
corporation. The views already expressed control the décision of this 
question, viz., such plea admits plaintiff's capacity to sue, and that, 
as its name imports, it ia a corporation. See Bos. & P. 40; 3 Camp. 
29; 32 N. H. 472; 10 Mass. 360; 1 Oh. PL 467, notes h' and i. In 
the Bank o/Havana v. Magee, 20 N. Y. 855, 362, (Comstook's opinion,) 
it was held thai the matter of name in which the suit is brought, if 
brought in behalf of the real party, is mère irregularity, not affecting 
the right of recovery or the validity of the judgment. Judge Com- 
stook's view lacks narrowness, is comprehenaive, and sensible, The 
Bank of Havana was not a corporation, but the name adopted by an 
individual under which to carry on a banking business, and in which 
name suit was brought, judgment recovered, and, on a writ of error, 
the judgment sustained. 

Défendant cited Schwetzen-Bund v. Agitations-Verein, 44 Mich. 313. 
The déclaration in that case averred that the plaintiff was a corpo- 
rate body, the défense rested upon whether the plaintiff had been 
incorporated, and the issue was foand against the plaintiff, It is 
not seen how the caae is opposed to the views in the Bank of Havana 
V. Magee. 

It has aiso been held in this claas of cases that a défendant will 
not be permitted to deny the corporate existence of the plaintiff, or 
its capacity to sue in the name by which défendant dealt with it and 
made obligations payable to. 2 Ld. Eaym. 1535; 8 East, 487; 10 
East, 104; 4 Maule & S. 13; 4 Bos. & P. 206; Field, Corp. § 385. 

The amount due and unpaid upon the notes declared on February 
12, 1882, the day of trial of the cause, is eighteen thousand six hun- 
dred and sixty-nine dollars and forty-nine cents, ($18,669.49,) ex- ' 
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cluding protest fées not allowed. The plaintifE is entitled to judg- 
ment for that sum, with interest from Pebruary 12fch,la8t. The rate 
of interest on $500.64 will be 7 per cent, per annum, and on the 
balance, $18,168.95, will be 10 per cent., such being the rates stip- 
ulated in the contracta touching the respective sums. 



In re Eoth, 

(Distriet Court, S. D. Neu) York. March 14, 1883.) 

1. BXTHADITIOIÎ— COMPLAINT, WHISN SCFFICIBNT. 

In extradition proceèdlngs the complaint is suffloient from which it cleaily 
appears that a treaty offense is meant to be charged. Where the form used in 
the complaint was that the accused " is charged," and the complaint oontains 
other statementB alleging a treaty offense, hdd sufflcient. 

2. SAME— ÏHBATr WlTH SWIBS CoNFBDBKATION— PrIOB CHABGii: — HabBAS COR- 

PUS. 

Under the treaty with the Swiss confédération it is immaterial what prior 
charges hâve beeh made in Switzerland against the accused if the complaint 
hère presented charge a treaty offense ; and if the commission of the offense be 
duly established befùre the Commissioner, he cannot be discharged on fiaàea» 
corpus, though it should appear that a proceeding for a différent and less of- 
fense, not included in the treaty, had been previously taken against him in 
Switzerland. 

3. DocuMENTART Proofs IN FoREiGN Languagtî — Cbktificatb — Ëbbors ht, 

Immaterial. 

Documentary proofs being in German, and describing proceedings in Switz- 
erland as for "unterschlagung," which may mean embezzlement, {"soustrac- 
tion,") or onlyabuae of trust ("d'abusde confiance,") the latter not being a treaty 
offense, and the certiflcate to the authentication of the documents stating, in 
French, that they were for a proceeding "d'abus de confiance." Hdd, that 
tlie error in the certiflcate, if It was such, was immaterial, and that it was to 
be presumed that the réquisition for the accused was for a trial upon the 
treaty offense. 

L. G. Reed, for F. Eoth, 

Condert Brothers, for Swiss Government. 

Bbown, J. The prisoner having been held by Commissioner Os- 
born for extradition under the treaty with the Swiss confédération, 
articles 13, 14, (11 St. at Large, 593, 594,) bas been brought before 
me upon habeas corpus, and the record of the proceedings under a 
certiorari is also produced. The crime charged is that of embezzle- 
ment by Roth, as a public officer, of moneys coUected by him as such, 
from a military tax, in the canton of Berne, Switzerland. The record 
shows abundant proof of the commission of the offense. 
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The first objection presented on behalf of the accused is that 
there was no proper complaint to give the commissioner jurisdiction. 
Section 5270 of the Eevised Statutes requires a complaint to be "made 
under oath charging any person, etc., with having committed" one of 
the treaty crimes. It is objeoted that this complaint does not charge 
any crime, hecause the language of the complaint is "that the com- 
plainant is informed and believes that one Frederick Roth, etc., is 
charged with the crime of embezzlement of public fands," etc., with- 
out making the eharge in direct language. In anothèr part of the 
complaint it is stated that "the précise amount bf the moneys so 
embezzled and appropriated by the said Eôth is not yet ascertained, 
but, as complainant is informed and believes, it was about 14,000 
francs," etc. If the complaint were required to be as précise, tech- 
nical, and formai as an indictment, it should perhaps be held insuffi- 
cient; but that is not the case, and there is no reason for applying 
to it such a rule. It is only nceessary that the substance of the of- 
fense be clearly set forth, so that the court can see that oae or more 
of the crimes enumerated in the treaty is alleged to hâve been com- 
mitted. In re Farez, 7 Blatchf. 48 ; In re Henrich, 5 Blatchf. 414, 
426. Taking this complaint altogether, it plainly answers this re- 
quirement. 

The only other objection which it seems to me necessary to notice 
is that, upon the proofs, the crime with which the accused appears to 
be charged in Switzerland is not a treaty offense. The proofs sub- 
mitted to the commissioner were largely documentary, showing pro- 
ceedings against the accused taken in Berne. Thèse documents, with 
the proofs attached, are ail in the German language, and the offense 
referred to is throughout deacribed by the word "vnterschiagung;" the 
ordinary meaning of which, as testified to before the commissioner, is 
embezzlement, but which may also mean "fraud" or "breach of 
trust;" and the facts stated in the documents themselves also show 
very clearly that the offense was embezzlement of public f unds by a 
public officer, within the language of article 14 of the treaty. The 
chancelier, however, who certified to the proceedings befoi;e the Swiss 
magistrate, gives bis certificate of authentication in the French lan- 
guage, and certifies that the magistrate "was compétent to entertain 
a proceeding of this nature, having for itsobject le crime d'abus de con- 
fiance above mentioned." By the French Code, which is in force in 
Switzerland, there is a crime designated "d'abus de confiance," which 
is embraced in the chapter perfcaining to crimes against private per- 
Bons only; while the embezzlement of public funds is a différent 
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crime, designated as "soustractions commises par les dépositaires pub- 
lics" in the chapter on crimes against the commonwealth. Code Pénal, 
§ 406, § 169. In the French text of the treaty between the United 
States and the Swiss confédération, section 14 provides for the crime 
of "soustraction," etc., but not for the private offense of "d'abus de con- 
fiance." 

It is contended by the coansel for the accused that the certificate 
afBxed to the documentary proof shows that the proceedings in Switz- 
erland are for the private offense of "d'abus de confiance ," and not for 
the crime of " soustractùm," etc.; that, therefore, the accused cannot be 
extradited for trial of the former, which is not a treaty offense. An 
examination of the record shows that the use of this phrase in the 
certificate was either an inadvertence, or else that it was used in its 
gênerai sensé, and not intended as a technical description of the 
crime with which the accused was charged; for the papers certified to 
show clearly that the offense was committed by the accused as a public 
officer, and in the embezzlement of public moneys, and not the abuse 
of a private trust; nor does the proof of the treaty offense rest upon 
thèse certified documents alone ; and it wouldbe unreasonable to hold 
that the effect of thèse clear proofs in the documents certified to should 
be controlled by an inadvertence of this kind in the certificate of au- 
thentioation. Moreover, it is immaterial what the particular charge 
made in Switzerland is, inasmuch as it is not essential to extradition 
that there should hâve been any previous criminal proceedings in- 
Btituted there as a prerequisite to the institution of extradition pro- 
ceedings hère. 

The same objection seems to hâve been raised and overruled in the 
Case of Farez, 7 Blatchf. 346, and in the Case of Herman Thomas, 
12 Blatchf. 370, 380. Even if proceedings upon a lower grade of of- 
fense had been instituted in Berne, I do not see how that would pre- 
vent a subséquent complaint and réquisition hère for the extradition 
of the accused upon a higher offense within the treaty, if such an of- 
fense were proved, as has been proved in this case, AU that the 
treaty requires is that a réquisition be made "in the name of the re- 
spective governments, through the médium of their respective diplo- 
matie or consular agents;" and if the commission of the crime be 
properly established, as has been done in this case, the treaty dé- 
clares that the accused "shall be delivered up to justice." There is 
no condition in the treaty requiring any previous criminal charge in 
Switzerland; nor can the fact — if it be a fact — that a less offense, 
not covered by the treaty, has been previously charged there, annul 
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the treaty obligations or justify a refusai to surreuder the aceused, if 
a treaty offense is charged and proved upon a subséquent réquisition 
hère. In sueh a case it is to be presumed that new proeeedings are 
designed to be instituted there for the higher offense which is hère 
charged, and "for which the aceused is claimed. 

In the complaint presented to the commissioner in this case the 
complaiaant makes oath that he is the consul of the Swiss confédér- 
ation at this port, duly ^ecognized as such by the président of the 
United States; and, in conclusion, the complainant, as such con- 
Bular agent, and "in the name of the Swiss confédération, requests a 
warrant, el-î., for the delivery ôf said Eoth to the authorities of the 
Swiss confédération, in accordance with the terms of said treaty." 

AU the conditions of the stipulations of the treaty hâve, in my 
opinion, been fully met; and the writ, therefore, should be dis- 
missed, and the prisoner remanded. 

See In re Mowler, 1 Fbd. Kep. 303; Ex parte Lane, 6 Fbd. Rjsp. 34. 



MoBAN V. S£00BD. 
{Uireuit Court, 8. li. New Torh. 1883.) 

Impbisoitbd Dkbtor — Dibchaugb tmDHK New Tokk Code — Escape. 

The défendant, aa imprisoned debtor, petitioned for a discharge. The plain- 
tifl opposed on the ground that the application was prématuré, the défendant 
not havlng been imprisoned on the exécution issued f rom this court for a period 
of three months, as is required by section 2202 of the New Tork Code of Civil 
Procédure. Eeld, that such objection was well taken. The statute in such cases 
must be strictly foUowed to give the court jurisdiction, and a discharge granled 
before a strict compliance with the statute in this respect would render the 
marshal liable in an action for an escape. 

Robert Mazet, for motion. 

E. W. Searing, opposed. 

CoxB, J. The défendant, an imprisoned debtor, pétitions for a dis- 
charge. The plaintiff opposes on the ground, among others, that the 
application is prématuré, the défendant not having been imprisoned 
on the exécution issued out of this court for a period of three months, 
as required by section 2202 of the Code of Civil Procédure. After 
careful considération it is thought that this objection, though tech- 
nical, is well taken. Unless the statute is strictly foUowed the court 
does not acquire jurisdiction, and a discharge then granted would 
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render the marshal liable in an action for an escape. The défend- 
ant was originally imprisoned by virtue of an order of arrest issued 
out of the state court. While he was still in the custody of the sheriff 
the case was removed to this court, where judgment was subsequently 
rendered in favor of the plaintif? for $6,682.71. The judgment was 
docketed February 24, 1882. On the fifteenth day of May thereafter 
an exécution against the person of the défendant was issued to the 
marshal. The défendant being still in the custody of the sheriff, the 
marshal was unable to exécute his prooess until the twenty-ninth 
day of December, 1882, when the prisoner was transferred to him by 
an order of this court. On that day the following return was in- 
dorsed on the exécution : 

"I certify that on the twenty-ninth day of December, 1882, at the city of 
New York, in my district, I arrested the within-named défendant, David P. 
Secord, and hâve committed him to the jail of the city and county of New 
York, as I am within commanded. 

''Dated December 29, 1882. 

"Henry E. Knox, U. S. Marshal." 

The pétition in this matter was presented to the court on the 
twelfth day of January, 1883, 14 days thereafter. It was thought 
on the argument — the exécution having superseded the order of ar- 
rest — that the défendant was, constructively at least, imprisoned by 
virtue of the exécution, but a careful reading of the statute leads to 
the conclusion that imprisonment must be actual and not construct- 
ive. Where the amount exceeds $500, the language of the statute 
is : "A person so imprisoned * * * cannot présent such a péti- 
tion until he has been imprisoned, hy virtue of the exécution, * * * 
for at least three months." It is not necessary to inquire hère who 
was to blâme for the defendant's détention by the sheriff for seven 
months and more after the exécution had been placed in the hands of 
the marshal, The fact cannot be controverted that the imprison- 
ment on the marshal's exécution had lasted but 14 days when this 
pétition waa presented. In Dusart v. Delacroix, 1 Abb. Pr. (N. S.) 
409, note, the précise question was decided, the court holding that 
the statute contemplated an actual imprisonment, under the exécu- 
tion, for a period of three months. See, also. In re Rosenberg, 10 
Abb. Pr. (N. S.) 450. 

It foUows that the application must be denied on the ground stated, 
but with leave to renew on the payment of $10 costs, at any time 
after the expiration of three months from December 29, 1882. 
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In re Watsqn. 
{District Court, D. Vermont. December 1, 1882.) 

1. LiCEasrsE—PEDDiiBRB— State Law UiTCONSTrroTioNAi.. 

A State statute requiring ail persons engagea in peddling to procure a Ilcense 
for the privilège of selling their goods within tbe state, and disciiminating 
against goods, wares, and mercbandise manufactured witbout the state, and 
■wMch further providés that no person shall be licensèd as a peddler' "wha bas 
not resided in the state one year next precediug his application for a license, 
thereby discriminating against pon-residents, is in violation of that clause of 
the constitution of the United Stàtea which gives to congress the.powerto reg- 
ulate commerce among the several states, and of that clause which secures to 
citizens of each state ail the privilèges and immunities of citizens in thé several 
States. 

2. Statutoet Offense— Effbct oi- UnconstitutionaIi Pbovision. 

Where, by a state law, peddling without a license is made an offense, and non- 
residents are expressly prohibited from obtaining a license, tbe part discrlmi- 
nating against non-residents cannot be taken away and leave enough to rénder a 
non-resident guilty, or support a prosecution and conviction foi the offense. 

On Habeas Corpus. 

S. G. Shtirtleff, for relator. 

Joseph A. Wing, for the State. 

Wekblee, J. The Eevised Laws of the state of Vermont define •who 
shall be deemed a peddler, and provide that "no person shall be deemed 
a peddler by reason of selling articles of goods, wares, or mercban- 
dise, whioh are the manufacture of the state, except plated or gilded 
wares, jewelry, clocka, and watches;" that no person shall be licensed 
as a peddler who bas not resided in tbe state one year next preeedingthe 
.application for a license ; what tbe license fées shall be ; and that a per- 
son who becomes a peddler witbout a license in force shall forfeit not 
more than $300, nor less than $50, Eevised Laws, §§ 3951, 3952, 
3954, 3955. The relator is a citizen of Massachusetts, and bas not re- 
sided in this state, and is prosecuted for becoming a peddler by selling 
plated wares, jewelry, and watches, manufactures of Massachusetts, 
without a license, and is restrained of his liberty under those proceed- 
ings. The only question made upon the hearing is whether thèse stat- 
utes of the state are suffieiently oonstitutional and valid to support 
Buch proceedings. The constitution of the United States provides that 
"the congress shall bave power" "to regulate commerce" "among the 
several states," and that "the citizens of each state shall be entitled 
to ail privilèges and immunities of citizens in tbe several states." 
Article 1, § 8; art. 4, § 2. 
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The natural state of mankind is that of freedom to trade with one 
another,whetherin the same ordifferent communities; and as congress, 
which alone, under the constitution, has the power to change this free- 
dom of trade among the states, has not done so, the freedom still exists. 
The Passenger Cases, 7 How. 283; Ward v. Maryland, 12 Wall. 418. 
This would require that the commodities of one state should be sold 
in another as freely as the commodities of the other. Welton v. Mis- 
souri, 91 U. S. 275; Wehher v. Virginia, 103 U. S. 344. Thèse stat- 
utes discriminate against the sale of the manufactures of other states, 
except plated or gilded wares, jewelry, clocks, and watches, and as to 
the sale of such manufactures not excepted could not be upheld; 
but as to those whioh are excepted, the manufactures of other states 
are left upon the same footing as the manufactures of this. The re- 
lator is prosecuted for selling excepted articles only, and there is no 
discrimination against that. This part of the statutes might be sep- 
arated from the part which does discriminate against the origin of 
goods, and be upheld, althongh the rest could not be, if there was 
no discrimination against the citizenship of the relator. But as to 
that, thèse statutes, if upheld, would effectually exclude him from 
that class of trade, which would come within the définition of ped- 
dling, as made by the statute, within this state. The résidents of the 
state would bave the privilège of peddling within the state by paying 
the required license fee. The relator, not being a résident, would be 
prohibited from obtaining a license, and from peddling anything but 
manufactures of the state other than plated or gDded wares, jewelry, 
clocks, and watches, without a license. He would be whoUy eut off 
from selling the articles he was selling in this state. The citizens of 
the state hâve the privilège of peddling those articles by obtaining g, 
license therefor. He could not hâve that privilège, and would be de- 
nied the privilège in this state of a citizen of this state, although he 
is a citizen of another state. This is a privilège within the meaning 
of this clause of the constitution. Ward v. Maryland, 12 Wall. 418. 

The only material différence between this case and that of Ward v. 
Maryland is.that there the discrimination consisted only in an in- 
crease of license fées for persons not résidents of Maryland, and 
the prohibition of selling without a license extended only to the city 
of Baltimore; while hère the prohibition is absolute to non-residents 
as to the whole staté. In that case Mr. Justice Clifford, in deliver- 
ing the opinion of the court, said that, "inasmuch as the constitution 
provides that the citizen's of eaoh state shall be entitled to ail the 
privilèges and immunities of citizens in the several states, it follows 
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that the défendant might lawfully sell, or offer or expope for sale, 
within the district described in the indictmeat, any gooda which the 
permanent résidents of the state might sell, or offer or expose for 
sale, in that district without being subjected to any higher tax or ex- 
cise than that exacted by law of suoh permanent résidents. " Accord- 
ing to thèse principles the relator is protected by this provision of the 
constitution of the United States from prosecution for exeroising the 
privilège of peddling within the state, as the citizeus of the state 
might exercise it. 

The relator is not prosecated for peddling within the state when 
not a résident, but for peddling within the state without a license ; 
and as a résident of the state so peddling like wares would be liable 
to similar prosecution, it is argued that there is no discrimination 
against his citizenship by this prosecution, and that to the extent 
of upholding the prosecution the statute is cônstitutional and valid, 
although beyond that it may not be; that he could not be proseeuted 
for selling without a license if he had a license, and that to avoid 
such a prosecution he should pay for and pbtain a license as a rési- 
dent of the state would. This argument would be better founded if 
there was any mode provided by which he could obtain such a license. 
But not only is no such mode provided, but, f urther, his obtaining one 
is expressly prohibited. It is said that it is this prohibition which 
makes the discrimination, and that the prohibition only is not côn- 
stitutional. The offense is peddling without a license. Without the 
provisions requiring a license there could be no wrongfal lack of 
a license, and no offense resting in the want of one. Thèse pro- 
visions exclude non-residents, and there can be no wrongful lack of 
a license as to them. Thèse provisions ail stand together to make 
up the offense, and the part discriminating against the relator caii- 
not be taken away, and leave enough to make him gailty of the 
offense proseeuted for. The statute says to him that he shall not 
peddle without a license, and shall not hâve a license. This is 
équivalent to saying to him that he shall not peddle at. ail. It is 
not even claimed on behalf of the state that such a direct provision 
could bç upheld. 

In Ward v. Maryland, the respondent was proseeuted for selling 
without a license. The discrimination consisted in requiring a larger 
license fee of non-residents. If only that part of the statute requiring 
the largef' license fee has been held unconstitutional, he would hâve 
been left to obtain a license on the same terms as résidents, and 
v.l5,no.7— 33 
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been gttilty for selling without so obtaining one. Still, no attempt 
was made to so divide the statute and uphold a part of it. After 
taking out the void part there waa not enough left to support the pros- 
ecution, and the conviction was held bad- There is no view of the case 
in which this prosecution, in view of the provisions of the constitution 
of the United States, càn be npheld, consequently the relator is re- 
strained of his liberty contrarytb the constitution of the United 
States, and is entitled io be dischai^ed by this court. 
Eelator discharged. 



State Power to Kegulate Tkade. A state may regulate its own in- 
ternai cominerée,{a) and' may regulate the person and thing withln its own ju- 
risdiction, notwithstanding the régulation mày hâve a bearing on commerce.(6) 
The power to tax ail the property, business, or persons withln the state is 
an essential attribute of sovereignty,(c) and is not afleeted by the provisions 
of the fédéral constitution, (d) nor repugpant thereto.(e) When this power is 
exercisèd for revenue pyrposes it îs a tàx, but when for régulation purposes 
it is not à tàx ;(/) and the authority dE thestate to regulate business and priv- 
ilèges may be exercisèd bnder its police powers. (.9) The constitution bas not 
deprived the législature of the power ofdividing the objects of taxation into 
classes ; it merely requires that the burden shall be equal upou ail included in 
the same clas3.(A) 

Atjthokity of Municipal Cobpobations. A municipal corporation bas 
no insèrent power to tax,(z) but the législature may confer on municipal cor- 
porations the power to tax employments as well as property ;(j) on persons 
carrying on a particular vocation or tra(Bc;(fc) or it may restrict its power 'of 
taxation.(Z) This power may be extended over ail persons plying the vocation 
within the corporate limits, whether they réside there or not. (m) A license 
tax imposed on a wagon of an outside résident coming into and going out of 
the city is void,(jî) but it is subject to the limitations implied in the commer- 
ça) Wilson V. Kansas C. & St. J. K. Co. 60 Mo. Y. 261 ; Lonisvllle City H. Co. v. LouÎEvine, 4 
184i Wheoliiig Bridge Case, 18 How. 432; Tho Bush, 478.' 

Daniel Bail. 10 Wall. 657 ; The Montello, 11 Wall. (g-) Ex parte Marshall, 64 Ala . 266. 

411;PelkT.Chicago,etc.,Co.94U.S. 164; Pensa- (A) State v. Ogdeu, 10 La. Ann. 402; State v. 

cola T. Co. V. Western U. T. Co. 96 U. S. 1 ; New Lathrop, Id.; New Orléans v. Kaufman, 29 La. 
Bedford Bridge Case, 1 Wood. & M. 410 ; People v. Ann . 283. 

Platt, 17 Johns. 195; Scott v. Willson, 3 N. H. 321 ; (i) Vance T. LIttle Rock, 30 Ark. 435 ; Matt. of 

Canal Com'rs t. People, S Wend. 448; People T. Second Avenue, etc., Oharch, C6 N. Y. 395. 
Hensselaer&S. R. Co. 15 Wend. 113. (» Fretwell v. Troy, 18 Kans. 271; Ex parte 

(S) Passeiiger Cases, 7 How. 648; Sherlock r. City CouncU of Montgomery, 64 Ala. 463; GlU 
AlUng, 93 U. S. 99 : St. Louis +. MoCoy, 18 Mo. man v. Sheboygan, 2 Black, 510; Lonte v. 
238; Lewis V. Bofflnger, 19 Mo. 13; WUson V. AUegheny Co. 10 Pittsb. L. J.ail. 
Kansas C, St. J. & C. B. R. E. 60 Mo. 198; Will- (fc) Durach's App. 6i Pa. St. 491. See Hodg- 

iams V. Bank of Michigan, 7 Wend. 639. Son t. New Orléans, 21 La. Ann. 301. 

(c) Ex parte Robinson, 12 Nev. 26; Duer v. (0 Goodale v. Fennell, 27 Ohio St. 426. 

Small, 17 How. Pr. 201. (m) Com'rs of Edenton v. Capehart, ?1 N. C. 

(S) Railroad Co. v. Penlston, 18 Wall. 27. 166. 

(«) Howe Mach. Co. V. Cage, 9 Baxt. 618. («; Charles v. Nolle, 61 Mo. 122. 

(/) New York v. Second Avenue B. Co. 32 N. 
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cial clause o£ the fédéral conâtifcution.(o) Giving a license by a municipal' 
corporation for a fee is not a régulation of commerce, (p) 

A municipal corporation can impose no tax on any occupation unîèss au- 
thorized so to do by its charter.(g) Tlie limitation in a charter, to the power 
to tax real and personal property, does not affect the right to tax business 
and exact a fee for the privilège ;(r) and clauses in a charter, requiring the 
rates of license to be proportionate to the business, only require that the sum 
exacted from each person shall be flxed by the amount of hia business.(s) 
When the power to license occupations is given, it in volves the détermination' 
of the extent or duration and the sum to be paid, and it must be exercised ex- 
clus! vely by the common council;(f) its power should be exercised only for 
public objects in which the people of the mnnicipality hâve a gênerai inter- 
est.(M) Courts will not review municipal discrétion in imposing license fées 
where it has not been abu3ed.(«) As a gênerai rule, a municipal corporation 
cannot delegate its power to regulate any business or calling;{w) and, in the 
exercise of its power, it cannot unreasonably restrict trade.(£B) An ordinance 
requiring a heavy license fee is a legitimate means of taxation, and is valid 
unless the fee charged is unreasonable.(j/) The fee for a license regulating 
occupations or business should be limited to the necessary expansé of the reg- 
ulation.(2) A city may exact a flxed sum for the privilège of doing business, 
such license not being a tax on property.(a) XJnder the authority to require 
a license, a municipal corporation may tax the business of such as bave al-: 
ready obtained a state license.(6) Auctioneers are commonly taxed a spécifie 
sum, or a sum measured by the amount of their sales ;(c) and a gênerai au-, 
thority to levy taxes on taxable property supports a tax on the gross sales and 
commissions received;((i) and such tax is an occupation or privilège tax.(e) 
Such a tax is not unconstitutional unless expressly prohibited ;(/) but a pro- 
vision of a town charter authorizing a tax of 5 per cent, upon ail sales made 
by auctioneers, except such as are made by citizens of the town or county who 
are lona flde owners of the property sold, discriminâtes against citizens of 
other States and is unconstitutional.(sf) Where an incorporated town bas 
power to regulate and license auction sales, etc., it may authorize the mayor 
to flx the amount of the license within a specified sum.{ft) An auctioneer in 
a city is not an itinérant trader.(i) The sureties on an nuctioneer's bond are 

(o) Gooaale v. Fennell, 27 Ohlo St. 426. mond, 26 Grat. 464 j Carter v. Dow, 16 WiB. 238 ; 

0>) Ohilvers v.People, Il Mlch. 43. Municipallty v.Dubols, 10 La. 199j Bright v. Me- 

(î) Mayor of Plaquejnlne t. Roth, 29 La. Ann. CuUough, 27 Ind. 223. 
261. (6) Wright V. Mayor of Atlanta, 51 Sa. 645. 

(r) Johiiston T. Maçon, 62 Ga. 645. (c) Moseley v. Tift, 4 Fia. 202; Padelford T. 

(») Ex parte Hurl. 49 Cal. 557. Savannah, 14 Ga. 438; State v. Lee, 38 Ala. 222, 

(0 Darling v. St. Paul, 19 Minn. 359. (d) Pearoe v. Aogusta, 37 Ga. 597. 

(«) Loan Ass'n v. Topeka, 20 Wall. 665. (e) De Witt v. Hays, 2 Cal. 4C8 ; Moseley v. Tift, 

(t>) Van Baalen T. People, 40 Mich. 268. 4 Fia. 20i ; State v. Stephena, 4 Tex. IW ; State v. 

(w) East St. Louis V. Wehring, 60 lU. 2& See Bock, 9 Ter. 3i)9; Nathan v.Louisiana.SHow. 80. 
Klp T. Patterson, 26 N. J. Law, 298. (f) Washington v. State, 13 Aïk. 752 ; Stran I v. 

Çx) Hayes V. Appleton, 24 WU. 548. Gordon, 27 Ark. 626 ; Mabry v.Tarver, 1 Humph. 

(y) Kitson T. Ann Arbor, 26 Mlch. 32S. 94; Lewellen v. Lookhart. 21 Grat. 170. 

(î) St. Louis V. Boatmen's Co. 47 Mo. 150. (g) Joyce v . Woods, 78 Ky. 3S6. 

(o)HoraBln8. Oo. T.AngU8ta,60Ga.643; WaJ. (A) Decorah v. Dunstan, 38 lowa, 96, diatln- 

cot T. People, 17 Mlch. 68; Kitson v. Mayor, 28 gnlshlng6 N. Y. 92; 12 Wiieat. 40; 50 111. 28. 
Mich. 325 : Gilkerson v. Justices, 13 Grat. 677 ; (<) Gould v. Mayor of Atlanta, 55 Ga. 678. 

Slanghter f. Com. 13 Grat, 767; Ould T. Rlch- 
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liable for a failure of the principal to renew tlie lieens» wïien it expir6s.(j") 
The lessee of a stall in a market-liouse who furnishes meals to tlie public does 
not keep an "eating-liouse" witliin the meaning of tlie revenue act.(ft) A 
batelier is not a dealer, witfiin the North Carolina law, providing for licensing 
occupations. (Z) In Georgia a license tax may be exacted from vendois of 
fresh méat in a mar]£et.(m) In Tennessee butchers must take out a license 
to sell méats by retail, but a failure to do so is not a mi8demeanor.(7i) lu 
Virginia a city butoher who goes into the country and buys cattle, etc., butclier.s 
them and sells the méat at his own stall, must take out a license.(o) A char- 
ter giving the right to license, tax, or regulate hackney coaches, carriages, etc., 
does not authorize or grant the exclusive right to one person.(p) An ordi- 
nance exactiug a license from sfcreet-car owners is valid.(g') A city ordinance 
requiring measurement of coals to be made by an inspecter is not in violation 
of the constitution, although it allows a fee to be paid therefor.(?-) A party 
who has a grant by city ordinance of the right to siipply water to the city for 
20 years cannot be required to pay for a license to carry on the business, (.s) A 
city ordinance prohibiting negroes from keeping a cook shop is not in conflict 
with the Virginia act of assembly providing that such shops should be licensed 
and taxed.(<) 

Eqfality and TJnifokmitt. The provisions of the constitution as to 
equality and uniformity apply to property alone, and not to taxation on priv- 
ilèges or occupations.(M) Where a license is required as a condition précèd- 
ent to the pursuit of an occupation, and not with référence to revenue, the 
provisions of the constitution as to equality and uniformity in taxation do 
not apply.(e) The constitutional requireraent that taxation shall be uniform 
does not apply to license taxes ;(w) and so espeeially when the license re- 
quired is imposed with référence to the purposes of police.(a!) The provis- 
ions of the state constitution as to equality and uniformity do not apply to 
counties, cities, or villages.(y) They do not prevent municipal corporations 
from imposing taxes on one class of business and not on anothef.(2) Wliere 
the state constitution authorized the législature to'tax specifled business 

<y) Corn. T. Daly, 9 Phila. 67. Texas B. & I. Ins. Oo. v. State, 42 Tex. 836 ; Wig. 

(J;3 State V. Hall, TS N. C. 262. . gins Ferry Co. v. East St. Louis, im 111. 660; 

(0 State V. Vearby, 82 N. C. 661. Wiilker v. Springfleld, 94 111. 304; SI. Lonis v. 

(>ni Davis v, City of Maçon, Si Ga. 123. Seo Green, 7 Mo. App. 468; Kx parte Eobinson, 12 

Ash V. People, 11 Mich. 347. Nev. 263; Gatlin t. Tarboro, 73 N. C. 119 ; Boyle 

(») state V. Man^, 6 Cold. 667 T. Ulrardey, aS La. Ami. 717; Walters t. Duke, 31 

(o) Shedd v. Corn. 19 Grnt. 813. La. Ann. 663i Western U. T. Co. t. Mayer, 28 

(p) Logan T.Payne, 43 lowa, 624. Ohio St. 637; Glascow v. Rouse, 42 Ohio St. 479. 

(î) Allerton. v. Chicago, 9 Biss. 552. See Young v. Town of Henderson, 70 N. C. 4211. 

(r)0ityCoancilv.Rogers,2MeCord, 495; State (») Addison v. Sanlnler, 19 Cal. 82; Thomas- 

V. Stokes, 14 Wend. 87. Se^ Colllns v, Louisville, son v. State, 16 Ind. 449 ; Id. 449 ; New Orléans v. 

2B. Mon. 134. Turpin, 13 La. Ann. 66; Baker v. Cincinnati, 11 

(«) Stein V. Mayor of Mobile, 49 Ala. 362, fol. Ohio St. 534. 

lowlng 32 N. Y. 261. See, as to gas-llght compa. (w) Ottawa Co. v. Nelson, 19 Kan. 234 ; and 

nies, Cincinnati G. L. Co. v. State, 18 OhloSt. 243. see Francis v. Atohisoii, etc., R. Co. 19 Kan. .303. 

(0 Mayo V. Jones, 12 Grat. 17. (x) Addison v. Saulnier, 19 Cal. 82; Thomasson 

(«) People V. Coloman, i Cal. 46; Bohler v. v. State, 15 Ind. 449; New Orléans v. ïurpin, IJ 

Schneider, 42 Ga. 195; Home 1ns. Co. v, Augusta, La. Ann. 66 ; Baker v. Cincinnati, 11 Ohio St 534. 

60 Ga. 631) ; Slaughter's Case, 13 Grat. 767 ; Eyre (y) Douglass v. Town of HarrisviUe, 9 W. Va. 

V. Jacob. 14 Grat. 422; Adams v. Somerville, 2 162. 

Head, 363; Aulanler v. Governor, 1 Tex. 665; («) Cutliffv. Mayor ofAlbany, 60 Ua. 597. 
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classes, the power to tax was not limited to the classes name(l.(a) A tax on 
business fixing différent rates of taxation for différent avocations is not in 
conflict with the constitution, (ô) To be uniform, taxation need not be uni- 
versal. Certain occupations may be taxed, and others be exempted, but as 
between the subjects of the same class there must be equality.(c) When im- 
posed on business or occupation, it must be uniform ou ail business of that 
kiud.(d;) So the duty imposed by statute on goods sold at public outery by 
licensed auctioneers is not in violation of the unifornaity clause of the con- 
stitution, (e) A tax upon evory keeper of a warehouse is valid, being on ail 
of a class ;(/) and on every keeper of a billiard table ;{^) so of a tax on wholè- 
sale dealers in liquor.(A) A tax imposed on a keeper of gunpowder who keeps 
more than 50 pounds on hand is illégal for want of uniformity, as others in 
the same calling were exerapt.(i) 

State Authoeity oveb Coepoeations. The législature has the same 
right of control over corporations that it has over natural person8.(A;) Cor- 
porations of other states are not citizens, " entitled to ail the privilèges and 
immunities of citizens in the several states," within the meaning of the con- 
stitution. They eau exercise none of their powers or franchises within thé 
State except by comity, or under législative consent. (2) A state has power to 
impose on foreign corporations terms and conditions on which they may 
transact business,(w») and it is not prohibited from taxingthe franchise and 
business of a corporation ;(w) and a grant to a foreign corporation to exercise 
part of its franchise within the state, and laying a tax on it at the time of 
the grant, does not preclude the right of further taxation. (o) A state statute 
to regalate and tax foreign insurance companies, banking, express, and ex- 
charige corporations, cannot, under the provisions of the state constitution, 
be construed as a provision in l'elation to auy foreign corporations other than 
those expressed in its title.(p) An occupation tax imposed on a telegraph 
Company, which is graduated according to the business donewholly within 
the state and in part within the state, is free from the objection that it régu- 
lâtes Interstate commerce.(g') Under a state statute which imposes on a rési- 
dent merchant a county tax, the agent of a foreign sewing-machine corpora- 
tion is liable for a county as well as a state tax.(?-) A license fee may bë 

(«) state V. County Com'rs, 4 Nev. 637 5 S. 0. (/) West. U. Tel. Go. v. Mayer, 28 Ohio St. 539; 

19 Amer. Rep. 641. Bank of Aiigasta T. Earle, 13 Pet. 619 ; Lafayette 

(i) State V. Oolumbia, 6 Hlch. 1. Ins. Co. v. French, 18 How. 404 ; Panl v. Virginia, 

(c) State V. Poydras, 9 La. Ann. 165j New Or- 8 Wall. 168j Dacat v. Chicago, 10 Wall. 410; LiT- 

leans V. Fourchy, 30La.Ann.910. erpool Ins. Co. v. Massachusetts, Id. 667; Flré 

(i2) Sacramento v. Crockor, 16 Cal. 119. Dept. T. Noble, 3 E. D. Smith, 440; De Groot v 

(«) Wintz V. Gerardy, 31 La. Ann. 381. Van Duzen, 20 Wend. 390; Com. v. Milton, 12 B. 

(/) Hodgson T. New Orléans, 21 La. Ann. 201. Mon. 212; Fire Dept. v. Helfenstein, 16 Wls. 136. 

(«■) Merrlam v. New Orléans, 11 La . Ann. 710. (wi) West. U. Tel. Co. v. Mayer, 23 Ohio St. 633. 

(A) Straub T. Gordon, 27 Ark. 625. (n) Society for Sav. v. Coite, 6 Wali. B94 ; Prov- 

(<) Parlsh V. Cochran, 20 La. Ann. 3?3. Ident Inst. v. Massachusetts. W. 611; Hamiltoa 

(fc) Beuson V. New York, 10 Barb. 223 j Galena, Co. v. Massachusetts, Id. 632. 

etc., R. Co. y. Loomts, 13 111. 648; Ohlo, etc., R. (0) Elle R. Co. v. Pennsylvania, 21 Wall. 492. 

Co. V. McClelland, 25 III. 140; N. W. Fert. Co. T. See Walker v. SpringBeld, 94 III. 364; People v. 

Hyde Park, 70 Hl. 634; New Albany, etc., R. Co. Naglee, 1 Cal. 232; Home Ins. Co. v. Angnsta, 93 

V. Tilton. 12 Ind. 3 ; Gorman v. Pac. K. Co. 26 Mo. U. S. 116. 

441 ; Burlington, etc., R. Co. T. State, 32 N. H. (p) Singer ManuPg Co. v. Graham. 8 Or. 17. 

216; Nelson T. Vermont, etc., R. Co. 26 Vt. 717j (5) West. U.Tel. Co. v. State, 55 Tei. 314. 

Thorpe v. Burlington, etc., R. Co. 27 Vt. 140. (r) Webber v. Com. 33 Grat. 893. 
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imposed on an English joint-stock association doing business in the state, al- 
though not a teohnical corporation by the English law.(s) 

ToBBiGN iNstTRANOE CoMPANiES. A tax OU piemiums of a foreign cor- 
poration is not uncon3titutional.(<) So an act taxing the entire amount of 
premiums received by an Insurance company, whether within or without the 
state, is not répugnant to the commercial clause of the fédéral constitu- 
tion. (it) In classifying the subjects of taxation, the législature may place 
foreign insurance companies in a class by themselves, as distinct from domes- 
tio insurance companies, and the former may be taxed difîerently from the 
latter.(z)) The Pennsylvania act imposing a tax of 3 per cent, on foreign insur- 
ance companies is constitutional, although discriminating between foreign 
and home companies.(i«) A tax on gross premiums of insurance is a tax 
upon the receipts of money or its représentative in notes and bills, and not 
on property or any article of commerce; it touches only a fund in the treasury 
of the Company, (a;) An act taxing every insurance company and every agent 
of a foreign company, doing business in a particular city, was held void 
where it did not include ail in the state of the same class.(j/) The discrétion 
of city authorities in granting or ref using to license insurance companies will 
not be interfered with ;(2) but their authority to license and tax such com- 
panies for a spécifie purpose does not justify taxation for a gênerai pur- 
pose.(a) A license tax imposed on a foreign insurance company, for the priv- 
ilège of doing business within the state, is not a régulation of commerce.(6) 
A domestic rautual flre insurance company is bound, like any other company, 
to pay a license for doing business -.(c) but the statute may make the license 
différent between a flre and life assurance company ;(d) and may discriminate 
as to foreign companies. (e) A territorial act requiring an annual license tax 
for eacb and every insurance company, agent, or agency transacting business 
in the territory makes the agent, and not the company, liable therefor.(/) 

Bailroad Companies. The ordinance of Mobile, providing that every 
express or railroad company doing business within the city, and whose busi- 
ness extends beyond the state, must pay a license fee under a penalty, does 
not conflict with the constitution of the United States.(5r) A railroad is 
doing business in the state in which a portion of its road is located.(/i) A 
tax imposed on the gross receipts of an express company is properly collected 
from the gross earnings, without déduction for expenses incurred in conduct- 

(•) Llverpool Ins. Co. v. Massachusett», 10 («) Burlington v.Patnam Ins. Co. 31 lowa, 102j 

Wall. 666. Fire Department v. Heirenstein, 16 Wis. 136. 

(i) Ex parte Cohn, 13 Nev. 424 ; Ins. Co. v, Com. (a) Alton v. ^tna Ins. Co. 82 lU. 45. 

86 Pa. St. 613. (») Panl v. Virginia, 8 Wnll. 168 ; Ducat v. Chl. 
(m) Ex parte Cohn, 13 Nev. 42); Ins. Co.v. Com. cagp, 10 Wall. 410; Liverpool 1ns. Co. v. Massa. 

86Pa.St. 613j Ins. Co. of Nortb America T. Com. chusetts, Id. 566 j Lonisiana T. Lathrop, 10 La. 

87 Pa. St. 173. Ann. 398 ; Lonisiana v. Ogden, Id. 402 ; Louisiana 
(») Germania L. Ins. Co. T. Cora.85 Pa. St.SlSj v.Fosdick,21 La. Ann.434. See Nathan T. Louis. 

State V. Fosdick, 21 La. Ann. 434. siana, 8 How. 73. 

(«>) Com. V. Germania L. 1ns. Co. 11 Phila. 653. (c) lUinois, etc., Ins. Co. T. Peoria, 29 111. 180. 

(a) Ins. Co. ol N. A. v. Coro. 87 Pa. St. 173j (d) LeaTenworth v. Booth, 15 Kan. 627. 

Com. T. standard 011 Co. Pa. St. 1882, not re. (») Leavenworth v. Booth, 15 Kan. 627. 

ported ; St. Tax on Gross Hecelpls, 15 Wall. 294 j (/) Taylor v. Ashbjr, 3 Mont 248. 

Erie R. Co. v. Pennsylvania, 21 Wall. 497. (/) Osborne v. Mobile, 44 Ala. 493. 

(t/JStatev.Merchants'Ins.Co 12La. Ann, S02; (a) Erie H. Co. v. Pennsylvania, 21 Wall. 492. 
New Qrleans v. Home Ins. Co. 23 La. Ann. 449. 
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ing the ■bu8iness.(i) It may be taxed even though it is o'wned by a private 
corporatioii.(J) Corporations chartered by the United Statea are net taxabJe 
as foreign.(fe) 

LioENSES IN General. A license is a contract, but revocable at tbe will 
of the licensor, unless otherwise provided in the state constitution. (Z) If no 
bonus is given for the right, a subséquent levy of a tax is valid.{»i) So a 
license to sellliquor is issued as a part of the police system of the state, and is 
subject to modification or revocation. («) The license to practice law or medi- 
cine may be modifled in any manner which the public welfare may demand, 
and a tax on the license is not unconstitutional.(o) If the license to ereet a 
dam in a navigable riyer is defeasible by the terms thereof, it may be modi- 
fled or revoked.(jp) License fées imposed for revenue are taxes, and âhould 
not be so heavy as to be prohibitbry.(a) A license is a privilège grahted by 
statute, usually on paymènt of a valilable consideratîon,(?') the object being to 
conf er a right that does not exist without it ;(s) and it cànnot be revoked ex- 
cept on areturn of the fee ■,(t) but they are subject to.tefmination by alaw pro- 
hibiting sales of the article.(M) So a city, in the eixercise of its police powers, 
may provide for the révocation of a license ;(o) but the repeal of an act under 
which a license was grahted ca.nriot take away thé privilège till the license ex- 
pires.(w) A license does not ptotect the holder from reasonable police régula- 
tions aéecting the trade^as a town ordinance requiriiig dealers to close at 
dark;(a!) and one holding a license reçoives it subject to'the right of eminent 
domain.(î/) A person accepting â license thereby assents to the terms int 
posed, both in the license and the ordinance under which it is issued.(2) A 
license may be authorized and yet not be taken out.(o) A license issued to a 
person is not équivalent to proof that he was licensed.(&) Payment of a 
license tax and a receipt therefor amoUnt, in substance, to a license from the 

(<) Amer. Union Eipress Co. v. St. Joseph, 63 nett, 82 AU. 728j Burlington v. Ins. Oo. 31 Iow:i, 

Mo. 675. 102 ; Kltson y. Ann Arbor", 26 Mlch. 323 ; Mason v. 

(/)01oott V. Snpervlsors, 16 Wall. 678. Lancaster, 4 Bush, 406 j Kulpor v. Louisville, 7 

(ï) Com. T. Texas & Fao. B. B. S5 Alb. Law Bush, 601. Wheii Imposed for revenue they are, 

J. 18. In effect, taxes, f eople v. Martin, 9 Pao. 0. Law 

(0 Phalen v. Virginia. 8 How. 163; 3 Harrlng. J. 96. 
441; Calder v. Kirby, 6 Gray, B97; Adams y. . (r) Helse y. Colnmbla, 6 Rlch.404. 

Hackett, 27 N. H. 289; Hirn v. Ohio, 1 OMo St (s) Chilversy. People, II Mich. 43. 

21} Metrop. Bd. of Excise v. Barrle, 34 N.Y. 667} (0 See Adams v. Hackett, 7 Fost. 289j State t. 

Bass V, Mayor, Meigs, 421; Gregory v. Shelby, 2 Phalen, 3 aarr.441; Boyd v. State, 46 Ala. 329. 

Metc. (Ky.) 639; Freligh v.State, 8 Mo. 606 ; State («) Calder y. Klrby, 5 Gray, 607; Brummer v. 

y. Sterling, Id. 697; State v. Hawthorn, 9 Mo. 389. Boston, 102 Mass. 19; Com. y. Brennan, 103 Mass. 

(m) Wendover v. Lexingk>n, 15 B. Mon. 258. 70; Baker v. Boston, 12 Piok. 183} Brick Presb. 

(») Fell y. State, 42 Md. 71 ; Calder v. Klrby, Chnrch y. New York, B Cow. 638; VanderbUt y. 

71 Mass. 697; State y. Holmes, 33 N. H. 225; Adams, 7 Cow. 685; People y. Morns, 13 Wend. 

Metrop. Bd. of Excise y. Barrle, 34 N. Y. 657; 325; Board of Excise y.Barrle,34 N.Y.657; State 

Com. V. Intox. Liquors, 116 Mass. 163. y. Holmes, 38 N. H. 225 ; Hlrn y. State, 1 Olilo St. 

(o) State V. Fellowes, 12 La. Ann. 344 } State y. 15 ; Frelelgh y. State, 8 Mo. 636 ; State y. Sterling, 

Waples, Id. 343 ; New Orléans y. Turpen, 13 La. Id. 697 ; Gatzweller y. People, 14 111. 142 ; Phalen 

Ann. 66 J Simmons V. State, 12 Mo. 268; State y. y. Virglnlaj 8 How. 163; Baxter y. Pennsylvania, 

Gazlay, 6 Ohio, 14. 10 How. 416. 

(j)) Kundle y, Del., etc., Can. Co. 14 How. 80; (i>) Schwuchow y. Chicago, 68 lU. 444. 

1 Wall. Jr. 275 ; Pratt y. Brown, 3 WU. 603 ; Mo- (lo) Boyd v. State, 46 Ala. 329. 

nongahela Nay. Co. y. Coons, 6 Watts & S. 101; (i) Maxwell y. Jonesboro, 11 Heisk, 267. 

Snsnuehanna Can. Co. y. Wright, 9 Watts & S. 9. (y) Branson y. Phjladelphla, 47 Pa. St. 329. 

And see Glover y. Powell, 10 N. J. Eq. 211 ; Cran- (z) Schwuchow v. Chicago, 68 111. 444. 

shaw y. State B. Co. 6 Rand. 24B. (a) Schllct y. State, 31 Ind. 246. 

(g) Ex parte Buruett, 30 Ala. 432 j Craig v. Bar- (!>) Schlict y. State, 31 Ind. 246. 
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time of payment.(c) A llcense to a partner individually confers no authority 
on Ms partner over the &vm.{d) One taking a liceuse towards the end of the 
year must pay the f ull fee for the whole year, where the state provides that 
a certain sum per annum shall be paid, whether he loses or gaina in his busi- 
ness.(e) A license taken ont and paid for after the flrst of tha year is no pro- 
tection against an indictment afterwards found for acts done prior to its is- 
sue.(/) Where the state provides for différent sorts of licenses to be taken 
eut, a person cannot sell an article not included in the terms of his license.(.'/) 
Where the town clerk had authority to issue blank licenses, he has no power to 
grant a license to any one until directed by the town eouncil.(A) A license 
tax is, in effect, a tax on the goods themselves ;(i) but licenses are not, there- 
fore, ^a,xea.(j) A license to keep a grocery is not assignable. (fc) 

Privilège Tax — Occupations. The grant of a privilège must confer 
authority to do that which, without the grant, would be unlawful.(Z) Where 
an act confei's a privilège merely it may be repealed.(OT) The privilège tax on * 
occupations, measured by the extent of the business, is not a tax on the cap- 
ital invested and it does not exempt purchases made from those having al- 
ready paid taxes, from the nco^ssity to obtain a license ;(«) or by the ainount 
of business done, whether within or without the state.(o) The tax on a priv- 
ilège will commonly take the form of a license,(jci) and may be graduated by 
the supposed value of the privilege.(g) ïhere is no restriction on the power 
of the government to tax occupations unless expressly imposed by the consti- 
tution ;(r) but the following of an ordinary employment is not to be regarded 
as a privilège unless made so by statute.(«) Any occupation which is not 
open to ail, but can only be exercised under license from some constituted 
authority, is regarded as a privilège, (f) Where a municipal corporation is era- 
powered to tax a particular occupation, it cannot by deflnition bring persons 
within the power who do not in fact foUow such occupation, (m) 

Privilège Taxes — Pbactice of Professions. A tax on the privilège 
of practicing a profession is not a pûU tax, and it may be levied even when 
poil taxes are forbidden.(») States may regulate the practice of a profession, 
as the law,(w) and may impose a penalty for not taking out a license imposed, 
to be recovered by indictment as for a mlsd6meanor;(cc) or the practice of 
medicine.(2/) A license of a court to practice law vests no right beyond légis- 
lative control, nor does it confer any immunity from the occupation ta,x.(z) 

(c) Galloway v. Stewart, 49 Ind. 156. (î)S!mmons v.Stiite, 13 Mo.2J8î Ould v. Rich- 

(i) Long V. State, 27 Ala. 32. mond, '^3 Giat. 464.* 

(c) Hart V. Beauregard, 22 La. Ann. 238. (r) Bntler's Appeal, 73 Pa. St. 448; Dnrach's 

(/) Elsberry V. State, 62 Ala. 8. Appeal, 62 Pa. St. 491. See Loughborough v 

(g-) State V. Holmes, 28La. Ann. 765. Blake, 6 Wheat. 317. 

(h) State V. Bezonl, 51 Mo. 264. («) Columbia v. Gaest, 3 Head, 413. 

(i) Welton V. State, 91 U. S. 275. (j) Frenoh v. B:iker, 4 Siieod, 193. 

O) East St. Lonls v. WiWer, 46 111. 351. («) Mays v. Clncinnnti, 1 01no St. 28S. 

(k) Lewis v. U. S. 1 Morr. (lowa,) 190, (») Kgan v. Couiitf Conrt, 3 H, & McH. 169. 

(0 Chilvers v, People, 11 Mich. 43; Homo Ins. (to) Bradwell v. State, 16 Wall. 130; U. S. v. An. 

Co. V. Augusta, 60 Ga. 530. thoiiy, 11 Blatobf. 201; Mnnn v, Illinois, 94 U.S. 

(m) Thomas v. Farm. Bank of Maryland, 46 113; Young v. Thomas, 17 Fia. 167; Stewart v. 

Md. 43. Potts, 49 Miss. 749 ; Jones v. Page, 44 Ala. Ii57. 

(n) Albertson t, Wallace, 81 N. C, 479. (s) State v Hayne, 4 S. C. 403. 

(o) West. U. Tel. Co, V. State, 55 Tex. 314. (ji) Ex parte Spinney, 10 Nev. 323. 

(p) License Tax Cases, 5 Wall. 472. (z) Langiiille T. State, 4 Tex. Ct. App, 312, 
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A statute which imposes a llcense tax on trades, occupations, and professions, 
does not authorize tlie imposition of a tax on notariés pubUc.(a) Clergymen 
are sometimes aubjeeted to an occupation tax.(6) So of collège professor8.(c) 
ïlie autliority to tax trades, occupations, and professions does not authorize a 
tax for notariés public, (d) 

Business Lioenses. Tlie distinction between a tax on property and a tax 
on business wliioh may employ part of that property in its industry is vvell 
deflned.(e) A business is not necessarily licensed or protected because of its 
being taxed, nor does taxing imply an approval of i.t.(/} It is no objection to 
a tax on the business that it opérâtes irtdirectly its a tax on the consumer.(gr) 
A tax on business sliould be levied where the business is carried on, irrespect- 
ive of résidence of the dealer.(ft) Résidents are not subject to taxation in 
respect to business or interests, beyond the territory and jurisdiction of the 
state,(i) and business carried on withoût the liceuse will be iUegal, and contracts 
made in the course of the business cannot be enforced.(,/) An ordinance 
which has the efiEect of permitting spme persons to engage in a pàrticular 
business while it excludes others is void.(&) So a city ordinance wliich dis- 
criminâtes against a class or race of people is invalid.(Z) A party must pay in 
proportion to the whole stocli of gooda he has for sale, notwithstanding he pur- 
chased a part of tbem from a firm in which he was a partner, and ài tax had 
been already paid on them by the flrm.{TO) That property used in business is 
taxed, does not interfère witli the right to impose a license tax •,{n) and a party 
may be required to talie eut a license tax whether he dérives a profit from his 
business or not.(o) 

A statute imposing on a résident merchant a state tax for the privilège 
of condueting his business, a county tax also for taking his gooda to another 
county and selling them there, does not contravene the United States constitu- 
tion.(p) Merchants may be subjected to privilège taxes, notwithstanding they 
also pay taxes on their stock in trade;(ç) and, in the absence of any exemption 
act, a retail merchant may be compelled to pay three licenses, namely: 
State, parish, and corporation.(r) One who takes out a license as stoirager and 
also as tobacco auctioneer, must, in addition, take out à license as commission 
merchant where he reçoives tobacco for 8ale.(s) A party dealing in the selling 
of goods at a store is a merchant, and"must procure a license ;(<) but a trustée 

(a) New Orléans v. Brennan, 23 La. Ann. 710. (m) Mayers, v. Irwln, 8 Humph. 390, 

(») Miller V. Kirkpatrick, 29 Pa. St. 226. (») St. Louis v.Green,6 Mo. App. 590; Davis 

(c) Union Co. v. James, 21 Pa. St. 626} Walters v. City of Maçon, 61 Ga. 128. 
V. Dnke, 31 La. Ann. 668. (o) Weil v, State, 62 Ala 19. 

(d) New Orléans v. Brennan, 2! La. Ann. 710. (p) Webber v. Com. 33 Grat. 898. See Ex part» 

(e) Johnston V. Mayor of Maçon, 62 Ga. 646. Thornton, 12 Fed. Hep. 638, and note, 5B1. 

(/) Yonngblood v. Sexton, 32 Mioh. 406. (?) Woolman T. State, 2 Swan, 353; Stnte r. 

(g) Wiley V. Owens, 39 Ind. 429. Stephens, 4 Tex. 13? ; State v. Bock, 9 Tex. 369 ; 

(A) Bâtes T. Mobile, 46 Ala. 15S; Miner v. Fre. State v. Whlttaker, 33 Mo. 4B7; State v. West, 34 

donia, 27 N Y. 1S5; Gardner Co. T. Gardner, 6 Mo. 424; Wilmington t. Roby, S Ired. 261); Com. 

Me. 133: Simmons t. State, 12 Mo. 268; St. LoOls missioners t. Patt 'rson, 8 Jones, L. 182; Cousins 

V. Laughlin, 49 Mo. 456. T. Com. 19 Grat. 807 ; French v. Barber, 4 Sneed, 

(OFisherv. RasbCo. 19ICan.4I4. 193. 

(i) Koff V. Dnmas. 2 Vt. 456; Alexander t. (r) Iberla Parish t. Chiapella, 30 La Ann. pt. ^ 

O'Donnell, 12 Kan. 608. 143. 

(fc) Tugman V. ChicaKO, 78 ni. 406. (.) Neal v. State, 21 Grat. 611. 

Ô) In re Quong Woo, 13 Fed. Rep. 229. (OState v. Whittaker, 33M0.467. 
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to whom goods are aasigned, and who sells withoufc replenishing the stock, is 
not a merchant sa as to require a license.(u) Permanent merchants in Missis- 
sippi are not subject to tlie same taxes as transient traders.^») A f armer is 
not a dealer within the merchant tax layr.{w) The merchants' tax, or privi- 
lège tax on merchants, is a burdenouthatpart of their capital usedin buyin^;- 
goods to be sold to non-residents.(a!) 

Manttfaotubees. a business taf may ce imposed on manu£acturers.(2/) 
Upon grounds of public policy manufacturers of béer may be required to take 
eut a license. (z) A manufacturer or mecbanio is not required to take ont a li- 
cense under Peunsylvania act, unless he keeps a store.(a) A state statute forbid- 
ding cities to tax sales of certain manufactures within the state sustained.(&) 
Manufacturera and dealers in liquors may be subjected,to occupation taxes foi- 
fédéral, state, and municipal purposes;(c) and such taxes may discriminate as 
between différent loealitie8.(d) A gas compâny is a manufacturing com- 
pany.(e) An aqueduct company is not.(/) One who carries on the business 
of buying timber and converting it into lumber is a manufacturer and not 
a trader.(ô') An ioe-çream confectioner is not a manufacturer.(ft) Where 
the fédéral constitution and statutes give a patentée an exclusive right to 
sell and manufacture his patented articles, the state bas no right to imposa 
a license or privilège tax thereon.(î') One who manufactures and supplies 
goods alone to previous orders of customers, although he keeps on hand the 
material from which they are produced, is not a merchant.(^') A person en- 
gaged in selling goods of his own manufacture, and alao articles of domestic 
manufacture of others is liable to a d\itj.(k) 

Dealebs and Tradebs. a law imposing a license tax on transient per- 
sons doing business within the state, does not violate the provisions of the 
fédéral constitutionj(Z) and imposing a fine for not obtaining a license is not 
in violation thereof.(OT) To authorize a person to sell foreign merchandise 
without a license, he must hâve received it in exchange for articles of his own 
manufacture, or for productions of his own agricultureé(w) 

A state law imposing a license fee upon merchants who go from place to 
place soliciting orders is not unconstitutional, as involving a duty or impost 
on imports, or a régulation of commerce, or unequal taxation. . It is a legit- 

(«) Ayrnett T. Edtnondson, 9 Bast. 610. v. JacksonvillB, 36 III. 201 ; Com. v. Byrne, 20 Ga. 

(v) Bangle v. Holden, S2 Miss. 804. 166. 

<«>) Barton V. Morris, 10 PWla. 360. (.it) Kast St. Loais v. Wehrnng, 46 II!. 392. 

(i) Merchants of Memphis T. MempUa, 9 Baxt. (e) Com. v. Lowell Giis-light Co. 12 Allen. 73. 
76. (/) Duaiey T. JamaicaPond Aq. Co. lOOMaas. 

(y) Sébastian v. Ohio Candie Co. 27 Ohio St. 4B9. 183. 

(j) Keller v. State, 11 Md. 625. S»e Perdne (y) State v. Ohadbourn, 80 N. C. 479. 

V. Ellls, 18 Ga. 686 î Thomasson v. State, 16 (A) New Orléans v. Mannessler, 32 La. Ann. 

ind. 449; Afllamer v. Govenior, 1 Tex. 663; 1075. 

Smith V. Adrian, 1 Mich. 495; Gardner V. (t) State T. Butler, 3 Lea, 222 ; People T. Russell, 

People, 20 111. 43 ; License Cases, 5 How. 604} U. 14 N. W. Rep. 568. 
censé Tax Ciises, 6 WalI. 472. (/) State v. West, 34 Mo. 424. 

(a) Com. V. Camp, 33 Pa. St. 380. (*) Osborne v. Holmes, 9 Pa. St. 333. 

(4) N. O. T. Lusse, 21 La! Ann. 1. (0 Cole v. Randolph, 31 La. Ann. 633; State v. 

(c) Durach's App. 62 Pa.St. 491; Anianler t. Smith, 27 Mo. 464; State v. Shosslelgh, 27 Mo. 

The Governor, l Tex. 653; Baker v. t>anoIa Co. 30 314 ; BIddIa T. Com. 13 Serg. & R. 405. 
Tex. 86; Kitsoa V. Ann Arbor,26 Mlch.326j Black (m) Beall t. State, 4 Blackf. 107. 

(n) Colaon v. State, 7 Blackf. 630. 
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îmate tax upon a t)usines3.(o) Cutting wood in one state, selling it in ariôther, 
and there purchasing products of that state and bringing them back to the 
state of one's domicile, is within the prohibition of selling foreign goods with- 
out a license.(p) Dealers In pistols, bowie-knives, and' dirk-knives, include a 
dealer in either.(g) Booksellers who deal in second-hand bocks only inci- 
dentally to their business, are not dealers in second-hand book3.(r) The North 
Carolina statutes require tradesmen to takeout licenses.(s) 

KiNDs OF Business Taxed. The constitution does not prohibit the state 
législature to tax occupations, nor to authorize municipal corporations to tax 
them for revenue ;{t) brokers and bankers;(M) cattle-brokers ;(b) orother brok- 
ers, (w) 

Municipal corporations, if authorized, may tax bank3;(a!) and the fact that a 
bank has paid a state license fee does not exempt it from liability for munici- 
pal taxes.{ï) In Louisiana a savings institution is a bank of deposit, and lia- 
ble to the payment of the annual license tax imposed by the city of New Or- 
lean8.(2) A license for banking does not authorize broking.(a) 

The provisions of a statuts concerning money-brokers and exchange deal- 
ers apply only to moral agents, capable of taking an Oath and suflering the 
penalties imposed ;(6) and a tax imposed on money of exchange brokers ia not 
void for répugnance to the constitutional powef of congréss.(c) 

A dealer in real estate is a broker, and may be required to take out a 
license •,(d) and one who has not procured a license cannot recover his commis- 
sion8(e) on sale of arms.(/) One may recover for procuring a sale of reàl es- 
tate under a spécial coritract without showing thathe had a broker'a license.(ff) 
Acting in a single transaction does not constitute one a ship-broker.(ft) 

A license to keep a livery stable aathorizes sending out a two-horse wagon 
to haul in lumber without a license to own a dray.(<) So one who has pàid 
a state license as livery-stable keeper need not pay an additional license on Mb 
hacks and buggies;(J) and livery-stable keepers who hâve a license are not 
liable to double 'taxation for hiring out buggies.(ft) The business carried on by 
omnibuses and stage-coaches may be subject to a license tax.(Z) A régulation 
of ba'<e]s regulatingthe weight and prlce of bread, is unconstitutional.(«i) The 
vocation of booking emigranta may be licensed.(n) 

The state législature may require a license to be obtained by persons en- 

(»} Ex parte Soblnaon, 12 NsT. 363} Sledâ T. (a) New Orléans t. Metr. ÏMun Ass'n, 31 La. 

Corn. 19 Grat. 813. Ami. 10. 

0>)FaKnte'8Cam,60rat.693. («) State V. Fleld, 49 Mo. 270. 

(j) Porter t. State, 68 Ala. f 6. (c) Nathan v. Staie, 8 How. 93, 

(r) ISastman t. Chicago, 79 111. 173. (d) City of liittle Rock v. Bartor., 33 Atk. 436.' 

(<) State T. Cohen, 84 N. C. 771. (<) Costello T. Ooldbeok, 9 PUIa. 16j, contra. 

(() San José t. 8. J. <c 8. C. B. Co.63 Cal. 47(. (/) Justice v. Rowand, 10 PhUa. 623. 

(u) Northrnp v. Sbook, 10 Blatchr. 243; U. 8. (g>) Shepler y. Scott, 86 Pa. 8t 329. 

V. CnttinK. 3 Wall. 441} U. 8. v. Flsk, 3 Wall. (A) Woody t. Com. 29 Grat. 837. 

446. ({) Mayor H, Oriffin y. Powell, 64 Oa. 625. 

(«) V. S. y. Kenton, 2 Bond, 97. (/) Williams t. darrigues, 30 La. Ann. pt. 2, 

(u>)Yoang ▼. The Qovernor, U Knmph. 147; 1094. 

ChIcagov.Lnnt, 62111.414. («;) BeU ▼. Watson. 3 Lea, 328. 

(s) Farmers' Bank T. Fox, 4 Cranch, 0; O. (0 Com.T.8tod,der,2Cash. 662. 

3.30. (m)¥obileT.Miïler.3Ala. 137. 

(y) State T. Colnmbla, 6 Rlch. 1. (n) Feople t. Perry, 13 Barb. 206. 

fM^ Xew OrJeans t. N. O. BaT. Inst. 32 La. Ann 

sa. 
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gagea in biring laborers for employment outside the state.(o) Inspectors of 
bark, whether appointed by the governor or not, must procure a license.(^) 
A license to keep a cotlon-press applies equally where the owner of the pickery 
uses it for cotton purchased by him or the cotton of others for which he 
charges a commission. (g) A license fee may be imposed on haokraeii, dray- 
men, ets.{r) A tax on the business of drayage, scaled according to the uura- 
ber of drays employed and the capacity of the drays, is uniform.(.v) An ordi- 
nance of a city imposing license fées on vehieles in proportion to the nutnber 
of vehieles permitted, aad number of horses required to draw them, is uncon- 
stitutional.(t) The authority of a city to license carriages may be limited to 
those of common carrier8.(M) The purpose and object of licensing hackmen 
and others is to impose a tax upon a business, calling, or occupation, and not 
onone who occasionally hauls a load.(c.) 

Police Poweks of State. Occupations requiring spécial régulations 
are subject to the police power of the 3tate.{w) The thing to be done need 
not necessarily be in itself unlawful: it is sufflcient if for the good order of 
the municipality the régulation of a particular branch of business is re- 
quired.(a3) A license may be imposed on.all transient persons keeping " stores" 
in the town imposing it as a police régulation, though called a tax in the 
statute.(j() So a license may be imposed on street railways,(2) or on ferry-keep- 
ers.(a) So, under the gênerai police powers, the keepers of a junk-shop, as 
buyers and shippers of old metals, old ropes, and other odds and ends, may 
require a license.(6) 

The authority to regulate by requiring a license, does not authorize a spécial 
tax or impost under the name of a license, the sarae not appearing to be de- 
signed to meet the expenses of adjusting the regulating lavv.(c) The police 
powers include ail those gênerai la ws of internai régulation necessary to secure 
peace, good order, health, and comfort to society,(<i) So state laws may im- 
' pose reasonable police régulations for the protection of markets against the 
sale of commodities unfifc for commerce,(e) but such régulations must not be 
unreasonable, oppressive, or against public policy.(/) So it may regulate the 
sale of any commodity, the use of which would be detrimental to the morals of 
the people.(s') 

A municipal corporation may require liquor sellers to close at a prescribed 

(o) Shepperd v. Siimter Co. 59 Ga. 635. (ar) Brooklyn T. Breslin, 67 N. Y. 591. 

(p) Davïs T. State, 7 Md. 161. ' ly) Wilmington v. Boby, 8 Ired. S60. 

(5) State V. Hemard, 23 La. Anq. 263. (z) Frankford, etc., R. Co. v. Pliiladelphla, 58 

(r) Bennett T. Birmingham, 31 Pa. St. 16j Corn. Pa. St. 119; Jolmson t. Philadelphia, 63 Fa. St. 

T. Stodder, 2 Cnah. 562j st. Charles V. Nulle, 51 445; State v. Heroii, 29 lowa. 123. 
Mo. 1325 Gartslde v. Eàst St. Louis, 43 111. 47; (o) Chilvers T. People, 11 Micli. 113. 

Snyder v. North Lawrence, 8 Kan*. 82; Cincin. (4) Hifsh v. State, 21 Grat. 785; State v. Mem- 

nati T. Bryson, 15 Ohio, 625. ard, 23 La. Ann. 263j CityCoaneil v. Gbldsralth, 

(») Johnstbn T. M;àoon. 62 Ga. 646. 12Rich.470. 

It) CuUin^n v. New Orléans, 38 La. Ann. 102. (c) New Yort V. Second Xv. K. Co. 34 Eai ». 41. 

(u) Joyce V. Kast st. Louis, 77 Ilï. 166. ' (d) Kx parte Shrader, 33 Cal . 279 ; Pliila, etc., 

(i,)CoIIinsvllleT. Cote, 75111.114. ■ ' B. Oo. v.Bowers, 4 HousÉi 6C6; Béer Co. v. Mas. 

(u,)CincinnatlT. Bryson, 16 Obio, 626; Night- 'sachnsetts, 97 U. S. 25, 

Ingale's Case, Jl Plck. 168; White V; Kent, 11 , (e) State v. Fosdick, 21 La. Ann. 2-6; N. H., 

Oliio St. 550; Ad'ams y. Somefyiile, 2 Head, 363; etC.T. B. Co. V. Biihùell, 4 Cono. 69j Fertiliziiij 

State T. Crawrord, Id. 460; Bnffalo v. Web. Co. v. Hyde Park, 97 U. S 660. 
ster, 10 Wend. 99} Brooklyn T. Bi'eslln, 57 N. Y. (/)BowIingGréen v. Carson, 10 Bush, 64. 

591. (f JState v.Guruéy, 3? Me. 106. ' "^ 
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hour.(7i) An ordinance cannot provide thatofetaîlers close while a partieular 
class of worshipers are holding divine service, being silent as to ail other 
worshipers.(i) 

The police powers of a state cannot obstruct Interstate eommerce.(j) So 
an actof the législature of a state imposing a license fee on ail traveling 
agents from other states, offering merchandise for sale ànd selling the same, 
violâtes the clause of the constitution guarantying to the citizens of each 
state equal privilèges and immunities.(&) 

The state has a right to adopt a gênerai régulation in référence to its afifairs 
which shall include imported goods equal with those of domestic origin.(2) 
Corporations created without the state are amenable to the police power of 
the state to the same extent as natural pei'sons.(m) The législature may for- 
bid an individual from undertaking a dangerous employment except at his 
own risk, or it may pi'ohibit a hazardous or pernicious business, although it 
affects prior contracta. So it may regulate the sale of naphtha or inflamniiihle 
oils.(7i) It mayestablish reasonable régulations for the opération of mines, (o) 
and under the police power may require qualifications for professional grada- 
ates.(p) 

Peddlehs. Carrying goods abbut and offering them for saleis trading, 
dealing, and trafflcking.(g) Peddling is the selling from placé to phice,(/') 
even though it be within the same town,(s) and a city ordinance mày restraiii 
peddling within the clty limita, and punish for ità' violatiou, if duly author- 
ized.(i) 

Selling goods from a canal-boat is within the statute punishing for hawkîng 
and peddling. (m) Hawkers and peddlers are itinérant or traveling traders 
who carry goods about to sell.(») The térm embraces ohe who is a foot trader, 
or who travels from place to place and carries aboiit with him, on his back 
or on horseback or in a vehicle, articles or toerchahdlse for sale.(OT) ■ A pèd- 
dler is one who supplies the same custbmers reguïârly ànd continuoUsly' in a 
city.(a;) He is one who deals in small or pëtty tbiiigs, aiid' the teriii em- 
braces a person engaged in going through the city froih house tô hotisë and 
selling milkin small quantities to différent persoriSi{y) or ineat eut up atid 

(A)PIattevinev. Bell, 43.Wi9. 488. : ■ (r.) Cook T. PemisJlTOnla, 97 U. S. Seê; FrBigt(t 

(<) Gilman T. Mills, 64.0a. 192. TaxC(iBes,.15 WaU.^a; Henderson v.Ne.wYgrk, 

(j) Railroad Co. T. Hazen, 95 U. S. 473, diaap- é2 U. S. 263 ; tiaher v. Patterson, 13 Pà. St. 33S, ' 

provlng Yeazèl T. .Uexander, 68 m. 2S4. ' («) AirdhJws v. Whif e, 32 Me. 388. ' ' ' 

(*). McGuire Y. Parker, 32 La, Ann. 832. ,Sh; , , ai H)iiiti!HttoH'V, qheesbro, 67 Indi 74j 

Ex parte Thornton, 12 Fed. Rep. 651, note. *(«) Fisher t. Patterson, 13 Fa. St. 333. 

(0 Smith v.People, 1 Park. 0. C. 683. (o) AlcottT.State, 8Blackl'.61; Colson v. State. 

(m)Ruggrê8 V. P*ople,91 111. 25 ; Ohio & Miss. 7 Blsckf.BéO: Mèrriàm v.Iiaingarin, 10 Conn..i60; 

R:Co.v;McClëlInnd, 2.5III. 660; Galen'a,etc.; R. State v. Belcher, 1 McMUl. 40 j CoiB. T. Ober, 12 

Co. V. Loomis, 13 lU. 648^ Same v. Dill, 22 111.204. '(S«h. 493 ; WyhïiB v. Wright, 1 Devi & B; 10; Page 

(m) Kirby v.PennsylviiniaR. Co.76 Pa.St. 306; ^ViState, 6 Mo. 205; Gincinriati v. Brysoii, 15 Ohlo, 

People T. Ha*Iey,"3 Mich. 330; D. S. t. Do Wltt, •eaé'»; Majys'V.^îlnôltilrAti, 1 OhloSt. 26*1; Flsherv. 

9 Wall. 41. Patterson, 13 Pa.St. 3J8; Com.v.Willis. 14 Setg. 

(o)DanielST.HIIgard, 77111.64(1; DongmanT. &R.398; State 'v^HDdgdOn, 41 Vt; 139 ; WhitÛeld 

People, 51 I11.Î77. See Ex parte Ah Fong, 19 Cal. v. Longest, eïred. 266; Plymouth v. Petttjohn, 4 

106; People v. Nàglee. 1 Cal.232; Trinity Cd. V. Dev. 691 ; State i^:«JtyGoanoll,10Rlch. 240; Slate 

McCammon, àCftl.117. ' ' ■TvPIrickney, W.-474î City Conflcil V. Ahrens, 4 

(p)Begentsv. Williams, 9 GUI &J. 365} State Strob. 241; Kellervi State, 11 Md. 625. ■ 

T. Hayward, 3 Rlch. 389; Logan T. State, 6 Ték. (jo) Higgins v. Hinker; 47 Tex.402. •' 

et. App.306. ' (*)t)nvisv;CltyorMacon, 6JGa. 128. '■ 

(r/) Merriam v! Làngdon. 10 Conn. 461; (y) Chitï'igd v': Bartee, lOUIlh 61. 
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delivered from a oa,rt.{z) A lightning-rod man is a peddler.(a) A person 
•«rho stopped ft year at one place, sold there under a license, then removed to 
another place and sold through an auctioneer, and then to another place, 
where he stopped for a short time, is a peddler.(6) One who has tinware, 
manufactured in the atate, maypeddle it under certain restrictions, (c) 

A drummer or commercial traveler is not a peddler, because he does not 
carry with him the goods sold.(d) Mère solicitors of orders for others, who 
do not usually carry and deliver the good sold, are not peddlers.(e) So going 
from place to place to solicit by sample and flll orders for sewing-machines 
is not a violation of the statute forbidding unlicensed hawking and peddling, 
although occasionally an order was fllled by delivery of the sample,(/) as 
selling goods by sample is not peddling.(s') 

A law jmposing an annual tax on " ail peddlers of sewing-machines and 
selling by sample" is a tax on ail peddlers of such machines, without regard 
to the placé or production of the material, and is con8titutional.(/t) So an 
act imposing a tax on itinérant dealers in jewelry is con8titutional,(î) and plain 
gold rings and ear-knobs are comprehended in the spécification of the term 
" jewelry." (^■) The Kentucky statute prohibiting sales by sample in the city 
of Louisville by non-residents without license, is not unconstitutional,(fc) but 
where a state statute créâtes a. fiction in the définition of a peddler, and 
founds a penalty on such fiction, it is void.(Z) 

A statute imposing a penalty and forfeiture for traveling from town to 
town, and ofEering goods for sale in whole or by sample, without taking eut a 
license, does not apply to goods forwarded from without the state upon order of 
a purchaser, although such order was procured by the agent of the seller.(OT) A 
merchant importingcloth manufactured out of the state, which hemakesinto 
elothing, cannot sell the, çlothing Jn any county as a peddler without a 
license ;(n) but a single shipment of goods sold at auction or private sale for the 
beneflt of the shipper is noit hawking or peddling.(o) Candy made in another 
state is not " foreign goods," requiring a license for hawking and peddling.(p) 

An act concerning hawkers and peddlers is not in violation of the commer^ 
cial clause of the constitution of the United States.lg) The usual method is 
to tax them a spécifie sum by the year.(r) The constitution authorizes the 
gênerai assembly to tax peddlers, and does not prevent the législature from 
authorizing municipal corporations to tax for such purposes.(s) An act rela- 
tive to licensing peddlers, and prescribing a penalty for peddling without a 
license, will be considered repealed by a later act with which it is inconsi3tent,(<). 

(») Dayi» v. City of Maçon, 64 Oa. 128. (i) Com. v. Stephena, M Hck. 370. 

(a) State t. Wilson, 2 Lea, 28. Qe) Com. y. Smith, 6 Busb, 303; Mork. y. Com. 

<t) Mabry y. BoUock, 7 Dana, 337 j E(lraehfelder Id. 397. 
y. State, 18 Ala. 112 ; Jone» y. Barry , 33 N. H, 209; (/) Welton y. State, 91 U. & 276. 

Wolf y. Clark, 2 Watts, 298; State v. Hodgâ^n, (m) Burbank y.McDnffee, 65 Me. 135. 

41Vt.l39. (n) Woolman V. State, 2 Swan, 363. 

(c) Wolf y. Clark, 2 Watt», 298. (o) State y. Belcher, 1 McMoU. 40. 

(<J) Ex parte Taylor, 68 Miss. 478. (}>) Hart y. WlUetts, 62 Pa. St. 615. 

(e) Taylor'a Case, 68 Mise, 479. (f)Com. y.Ober, 12Cnsli.493. 

(/) Com. y. Farnnm, 114 Magt. 267. Contra, (r)Wynn0T. Wright, 1 Dey. * 8.19; Cowtes y. 

Morrill v. State, 38 Wl». 428. Brlttaln, 2 Hawks, 201 ; Wllmtngton y. Eoby, 8- 

(;) Com. T. Jones, 7 Bnsh, 602. Ired.250. 

(A) Howe Mach. Co. V. Gage, 100 D. 8. 676. (•) Wiggina v. Chicago, 68 TU. 372. , 

(0 Wynne V. Wright, 1 Dey, & B. 19. (t) HiTschfelder v. State, 16 Ala. 112. 
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A license is a spécial personal privilège, and -wher^ a peddler employa 
another to drive his wagon the servant will be liable for the penalty provided 
by the statute.(M) 80 the privilège to sell cloçks uader a license is perspiwl, 
and can beexercised only by the person named therein,(«) The tact tliat 
the peddler only cames his parcels on his person is no défense to his not con- 
spicuously posting his name, résidence, and number of hds license on hig 
parcels.(to) Underthe Mississippi Code, imposing a license tax on hawkers 
and peddlers of goods, it is the pccupation, that is to be taxed, and not the 
goods, and it is incurabent on the owner or agent to take out the license.(a;) 
A peddler, not havinga license and selling from house to house anything, how- 
ever small, is liable in Pennsylvania to a penalty of $50 ;{y) but a traveling ped- , 
dler without a license, when not engaged in that business, may make a valid 
sale and delivery of his goods.(2) A warrant directing a seizure of property 
of two persons as partners for peddling "by their agent" certain sewing-ma- 
chines, "without having obtained a license," is upon its face illégal; it mtist 
be issued against the actual peddler.(a) 

INNKEEPERS AND Retailbes. A state Hcense imposed by law on innkeepers 
and retailers is notuneon8titutional;(6ybat such tax should belimited to the- 
rights imposed by charter.(c) Where county conimissioners are made the 
agents of the state, the license issued by thera is a state license.(d) The state 
license to a tavern keeper, etc., shoaW be paid tothe clerk of the county court 
if granted by the court, and to the clerk of the trustées if granted by them.(e) 
The distinction between inns and tavernsdoes not exist in this country.(/) 
The payment of a tax by innkeepers may be made a condition précèdent to 
issuing the license,(gf) and beforean innkeeper can establish a lien on.hiâ' 
guest's property he must procuré a license.(/i) Does a license to keep a tavT 
em iuclude authority to sell liquors ?(t) To grant or refuse a license to keep an 
inn, in Pennsylvania, is in the discrétion of the couit of quarter sessions, y ) 

Régulation OF Liqttor Teaffic. A" state may tax liquor dealers(A:) 
or tlie right to sell intoxicating liquors,(?) and may rèquire payment of a' 
license fee for retailing liquor8.(»i) 

An act imposihg a tax on occupations, and a penalty for thé nôfl-pàymént 
thereof, is constitutional as to retail dealers. (re) An objection that it is un- 
equal and invidious, because thos© in other business are not required to pay 

(») Gibson V. Kenfleld, 63 Pa. St. 168. 11 Ala. 849 j Commlssloner» v. JoMnn, "iS Pick. 
(r) Stokes T. Prescott, 4 B. Mon. 37j Majbey ZH; State v. Chamblyss, 1 CUeves, 220; Cutnmis. 

V. Eullock, 7 Daim, 387. sloners v. Dennis, Id. 229 j State v, Prétty.' 

(w) Com. v.Cnalck, 120MaaB. 100. man, 3 Harr. 670 ; Bonner v. Welborn. 7'Ga. iiMj ' 

(a;) Temple V. Sumncr, 51 Miss. 13. Hannibal T. Guyott, IS Mo. 615; St. Loujs v. 

(y) Com.T. Willis, 14Serg.&R.39S. . Siegrlst,46Mp.593i Com. v.Thayer, 6 Metc. 246j ' 

(«) Brett T. Marston, 43 Me. 401. Overseers v. Warner, 3 Hill. 150. 

(o) Howard V. Heid, 51 Ga. 328. (y) Toole's App6al,90 Pa.St. 376. 

(4) Bancroft V. Duncan, 21 Vt. 456. (fc) Sinclair v. State, 67 N. C. 47. 

(c) Fi-eeholders v. Barber, 7 N. J. Law, 64. (i) Bartemeyer v. lowa, 18 Wall. 129^ 

<<J) State V. Dobson, 65 N. C. 346. (m) Thompson v. State, 16 Ind. 449; Com. v. 

{«) Williams V. Com. 13 Bush, 304. Byrne, 20 Grat. 165; Staub v. Gordon, 27 Aïk. 

</)St. Jjoals v.Slegrist, 46Mo. 593. 625; Falmoiith v. Watson, 6 Bnsh, 660. 

(g-) Sights T. Yarnalls, 12 Grat. 292. (n) Hiiyrisv.Çtiite,4 Tei. Ct. App.isl; Tonéila 

(A) Stanwood V. Woodward, 38 Me. 192. v. State, 4 Tex.Çt.App. 312; Cari- v. State, 5 Tek, 
<i)Hirn T. State.l Ohio St. 15; Page T. State, Ct. App.'ioS. 
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license fées, bas no force, (o) Nor bas the objection that those taxed are not 
assessed according to the business done.(p) 

A. license to retail liquors is not a contraet, and îs annuUed by a law passed 
within the life of the license ;(2) it is neitner a contraet nor a grant, but a 
mère permit, and the person receives it on the tacit condition and knowledge 
that it is at ail times within the control of the legi8lature.(r) The fee is part 
of the police régulations and is not a tax, but is intended rather to prevent 
such establishments than to raise revenue,(.9) and will not be held excessive 
unless manifestly more than a fee for régulation. (<) 

A fee of $250 required of retailers of liquors was sustained as being a police 
régulation and not a tax ;(m) and an annual tax imposed on persons, etc., pur- 
suing the business of selling intoxicating liquors, except such as are manu- 
factured within the state, held void, but sustained on rehearing as to viola- 
tion of the commercial clause, and the clause on imposts or duties on im- 
ports.(B) A bond for a liquor license must be made to the county, and 
comply strictly with the state requirement.(w) 

Municipal Régulations of Liquor TiiAFFia ïhe législature may 
givepower to municipal corporations to license the liquor traffic, (a;) although 
its charter contains a prohibitory clause.(y) So it may authorize a city or 
county to demand a license for such trafiic.(2) 

A municipal corporation empowered to impose license feea may make a 
failure to take out a license and pay the fee subject the offender to fine and 
imprisonment.(a) That a city bas exclusive povver to license liquor dealers 
therein, raises no implication of exemption from the gênerai state laws taxing 
them.(6) A charter authority to license, regulate, tax, or suppress tippling- 
houses does not give authority to prohibit ail sales of liquors within the mu- 
nicipal limits;(c) but where by law the sale of liquor within two miles of the 
university is illégal, it cannot be licen8ed.((Z) Under a power to "tax " and 
to "restrain" the liquor traffic a town may license it.(e) ïhe corporate 
authorities pf towns, when empowered by their charters to suppress the sale 
of intoxicating liquors, may déclare the unlicensed selling a nuisance.(/) 

A municipal corporation may revoke a liquor license.(fl') The board of 

(o) Durach's App.62Pa.St.491. (i) Hetzer v. People, 4 Colo. 4ôj Wiley v. 

(p) Youngblood T. Sextoii, 32 Mlch. 406. Owens, S9 Ind. 429. 

(?) Calder T. Klrby, 6 Gray, 597. (a) Cincinnati v. Buckingham, 10 Oliio, 257; 

(r) McKinney y. Town of Salem, 77 Ind. 213. Wlilte v. Kent, 11 Otiio St. 5511; Vandine'8 Pétition, 

Thé license takes effect ft-om the date of Its IsBoe, 6 Plck. 187; Nightingale's Case, 11 Pick. 167; 

aad does not relate back to the order of the board Shelton v. Mobile, 3 Ala. 640; Chilvers v. Peo.ile, 

grantlngit. Vannoy T. State, 64 Ind. 447; State V. 11 Mich. 43; Brooklyn v. Cleves.Lalor, 231 ; Biif- 

Wilcox, 66 Ind. 657. Overrnled m Keiser v. State, falo v. Webster, 10 Wend. 99. Contra, Biitler's 

78 Ind. 430. App. 73 Pa. St. 448. 

(«) Burch V. Savannah, 42 Ga. 696. (») Decker v. McGowan, 69 Ga. 806. 

t«) Johnson t. Philadelphla, 60Pa.St.445;. Ash (c) Tuck v. ToWn of Waldron, 31 Ark. 462. 

y. People, 11 Mich. 347 ; Burlington t. Ins. Co. 31 (d) De Bois v. State, 34 Ark . 381. 

JoWH, 102. («) Mount Carmel v. Wabash Co. 50 111. 69. See 

(m) Baker v. Panola Co. 30 Tex. 86. Burlington v. Bnngardner, 2 lowa, 603. 

(r) Higgins T. Rtnker, 47 Tex. 381; Id. 393. (/) Goddard v. Jacksonville, 15 111. .'îSS ; Byers 

(w) Faxson V. Kelley, 3 Neb. 104. SeoWoodV. v. Olney, 6 111. 33; Jacksonville v. HoUand, 19 

Stirman, 37 Tex. 684. Ili. 276; Pékin T. Smalzil, 21 111. 464; Block T. 

(») Tnck T. Town of Waldron, 31 Ark. 468. Jacksonville, 36 m. 301. 

Robertson v. Lumbertville, 38 N. J. Law, 69. (j-) Hurber v. Bapgh, 43 low», 614. See Ex 

(y) Diugman t. People, 61 111. 277. parte WhitUngton, 34 Ark. 394; Hennepin Co. v. 
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lîcense has a discrétion, and cannot be compelled by mandamus to issue 
license3.(?i) The licenses issued by tlie fédéral government do not supersede 
State regulations.(ï) 

Amusements and Public Exhibitions. Tlie législature may require 
places o£ amusement to be licensed by proper authority, as a legitimate exer- 
cise of the taxing power and part of the police régulation, (j) and such feeis 
not a tax on property.(&) So public amusements may be prohibited, exeept 
when licensed.(Z) A license to keep a theater will not protect one who ex- 
hibits feats of legerdemain.(m) 

Exhibitions may be regulated or restrained.(«) Only those shows and ex- 
hibitions named in the title to the act are included, and concerts are not in- 
cluded.(o) Impromptu characterizations, if performed on successive nights, 
require a license,(p) but prohibiting the setting up of any public show, amuse- 
ment, or exhibition, does not inelude a dancing-school.(g') Letting a small 
room in the upper part of a building for petty dramatic exhibitions, does not 
constitute the carrying on the business of a theater. (r) 

Gambling and GtAming Houses. Gamesof chance or hazard, whenmade 
lawful, are usually made so under licensed régulations, (s) An act licensing 
gaming-houses simply opérâtes as a permission, and does away with the misde- 
meanor, but does not alter the character of contracts with gamblers.(i) The 
failure to ohtain such license leaves the gambler a public wrong-doer and liable 
to indictment,(M) but the license fee cannot be recovered from one who has 
failed to take out the license.(») A city ordinance licensing gaming is null and 
void, and is no protection against an indictment for theoffense;(w) 

BiLLiARD Tables. A statute requiring the keeper of a billiard table to 
take out a license is constitutional,(a!) and the municipal corporations of cities 
and towns hâve tlie exclusive right to issue the license.(y) The power to 
suppress and restrain billiard tables implies the power to license theiu.(2) In 
Alabama the owner of a billiard table is required to take out a license where 
the loser pays for drinks at the bar. (a). 

' Where a tax is laid on ail "pursuing any occupation, trade, or profession," 
a person keepiug a billiard table for proflt is included, but not one who keeps 

Robinson, 16 Mlnn. 381. As to appeal from de. (m) Boston v. SchafTer, 9 Pick. B06j Baker t. 

cislon of commissioners refnaliig a license, see Cincinnati, 11 Ohio St. 634. 

State V. Commiasioners, 15 Ind. 501. (o) State v. Bowers 14 Ind. 195. 

(A) Schlaadecker v. Marsiuill, 72 Pa. St. 200. (j>) Soc. for Reform. v. Diers, 10 Abb. Pr. 216. 

(0 McGuire v. Corn. 3 Wall. 387; Purvear T. (g) Com. v. Gee.6 Cush. 174. 

Corn. 6 Wall. 72; Com. v. Tbornily, 6 Allen, 445; (r) Gillman v. State, 65 Al». 248. 

Com.v.Hollirook, lOAUen.SO); Com. v. Keenan, (») Washington v. Slate, 13 Ark. 752; Lewellen 

11 Allen, 262; Black v. JeffersonviUe, 36 111. 301; v. Lockharts, 21 Grat. 670; Tanner v. Albion, 5 

State V. Carney, 20 lowa, 82; State v. Stutz, 20 Hill,121; State v. Hay, 29 Me. 457; Statev.Free. 

lowa. 488. man. 38 N. H.426S Com. T.Colton,8 Gray, 438. 

(» Wallack v. Mayor of N. Y. 3 Hun, 84 ; Ma- (0 Carrier v. Bramman, 3 Cal. 328. 

bry V. Tarver, 1 Hiimph. 94 ; Trapp v. White, 36 (u) People v. Rayne», 3 Cal. 366. 

Teï. 337; Germania v. State, 7 Md. 1. (v) People v. Riiyne», 3 Cal. 366. 

(fc) Orton V. Brown, 35 Misa. 42 .. (w)State v. Linilsay, 34 Ark. 372. 

(0 Sears v West, 1 Murpby, 291; Hodges v. (ar) Lewellen v. Lockhaits, 21 Grat. 670. 

Nashville, 2 H'imph. 61; Mabry v. Tarver. 1 (y) Metz v. Com. 2Metc. (Ky.) 14. 

Humph. 94; KldrifiM v. Heneger, 5 Sneed, 267j (î'i Burlington v.Lawrence, 42 lowa, 681. Se« 

Orton V. Brown, 35 Miss. 4;;6. Wlnooski v. Gokey, 49 Vt. 242. 

(m) Jacks V. State, 22 Ala 73. (a) i^lark v. Sti.te, 49 Ala. 37. 

v.l5,no.7— Si 
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it for amusement merely.(6) Such license takes effect from delivery and not 
from its date.(e) 

Enforoement of Stattttory Obligations. Whare a license is required 
by statute, the imposition of a penalty amounts to a positive prohibition of a 
contiact made in violation of the 8tatute.((î) The provision in a bond that 
the licensee will pay ail fines and costs assessed against him for violation of 
the act is constitutional.(e) No one can keep a dram-shop or drinking-saloon 
without beirag ainenable to the penalty of the act.(/) The penalties of the 
Alabama act of 1848 are not repealed by the sulwequent acts.(p) 

A qui tam action for the penalty incurred by selling without a license can 
only be maintained against theperson selling, and not against his partner ;(A) 
and it is no défense that he carried on the business on aecount of hia em- 
ployer and not for himself.(î) In such actions the déclaration must aver that 
défendant was sucli peddler, etc., as is required to hâve a license, and that he 
did sen.(j ) The grant of a license from a day past releases the penalties for 
retailing without a license after that day, though before thetakiugout of the 
license.(A;) The statute may authorize any person to institute suits, either in 
bis own name or in the name of the state, to recover the penalty for its vio- 
lation. (Z) An information for pùrsuing a taxable occupation without a 
license must aver whether the amount due is a state or a county tax; for, if 
the latter, the levy should be alleged and proved.(w) The information must 
allège that the sale was for proflt, or on commission, or for other compensa- 
tion,(M) and the' amount of the tax due at the dates of the occupation must 
be alleged and proved.(o) 

In Tennessee a remedy by distress warrant is provided against those exer- 
cising a privilège without the required license.(p) In New Hampshire the 
priée of gooda sold may be recovered back in a civil suit, but the act of ped- 
dling is not illegal.(g') An action for the violation of the peddlers' act must 
be brought in the name of the couuty or the informer.(r) In such action it 
is necessary not only to prove a sale, but such a sale as the law forbids by one 
obviously a peddler.(s) Judgment may be given on presentment and infor- 
mation for the forfeiture inflicted by the statute.(<) 

Eemedt by Indiotmbnt. The indictment for doing business without a 
license must allège whether it is brought under a statute requiring a state 
license, or uuder an ordinance requiring city license.(w) It must specify thepar- 

(4) Washington T. State, 13 Ark. 672, denyitvg («) Wioter v. State, 30 Als. 22. 

Stevens V. State, 2 Ark. 291; Tarde v. Benseman, (/) Prigmore T. Thompson, MInor, 420. Se» 

31 Tex 217. Gréer v. Bampass, Mart. & Y. 91 ; State v. Alkin, 

(r) State V. Pâte, 67 Mo. 488. 7 Yerg. 268. 

(d) TiiliKfero v. MoBett, 54 Ga. 150. (*;) City Councll v. Cortles, 2 Balley, 186. 

le) Kane v. State, 78 ind. 103. Whore a gêner»! (/) Wallack v. Mayor of New York, 3 Hnn, 84. 

obligiiti<in eiists, the législature may give it 10- (?») Crews v. State, 10 Tex. Ot. App. 292, 

«al eflect, Lycoming v. Unwln, 15 Pa. St. 266. (n) Conslns v. Cora. 17 Grat. 807. 

(/) Erbv. State, 35 Ark. 631. Tlie punishment (o) Archer T. State, 9 Tex. App. 78. 

for keeping a saloon or dram-shop without a (p) Stale v. Manz, SCold. 557. 

license is diflfbrent from that for failure to pay (g) Jones v. Berry, 33 N. H. 209. 

tnxesrequiredof those whosellinqiiantity, State (r) Higby T. People, 6 111.165. 

V. Claylon, 32 Ark. 185, (s) Bacon v. Wood, 3 Ht. 265. 

(g-) Sterne v, State, 20 Ala. 43. (J) Collins' Case, 9 Leigh, 666. 

(h) Martin v. McKniglit, 1 Tenn. 330. C") Com. v. Fox, 10 Phlla. 201. 



IN HE WATSOH. 531 

ticular act or acts întended to be relied on.(«) Chargîng that défendant did on 
etc., and at thé place occupied foi- that purpose, unlawfuUy deal as a merchant. 
without having a license authorizing him to deal as such, by then and theie 
selling, etc., is 8ufflicient.(w) It is not necessary to charge that the goods were 
sold by retail.(«) Nor is it a défense that the accused applied to the proper 
offlcer for a license and tendered the îee.(y) Nor is it a ground for quashing, 
that the priée, or person to whom the goods were sold is omitted.(z) Circulat- 
ing any othér license tban those propedy issued is afelony,(ffl)and the indict- 
ment in such case must directly chai'ge that the license circulated was not 
properly issued.(6) 

An indictment against a peddler for selling without a license must allège 
facts which constitute liawking ànd peddling, as the gist of the offense is be- 
ing engaged in such business.(c) It must allège that accused has not flrst ob- 
tained a license therefor,(d) and, must set forth to whom the sale was made.(e) 
If it avers merely a sale made, it is bad.(/) It should allège that accu ed 
made peddling his business or occupation. (,9) ^ 

An indictment which allèges that défendant at a certain time and place 
was a hawker and peddler and petty chapman, and did then and tbere go f roiu 
place to place exposing goods for sale, and did then and there sell certain goods, 
is insufflcient for want of an allégation that he sold the goods as a hawker, 
peddler, or petty chapman, or while going about as such.(?i) On such indict- 
ment the burden o£ proof is on the prosecution.(i) Where the indictment al- 
leged that défendant did keep a restaurant, etc., it is suflScient.y) 

In an indictment for an unlawf ul exhibition it is not necessary that the ex- 
hibition was for profit •,(k) if it is alleged that défendant did set up and promote 
an exhibition, designating it, without being flrst duly licensed therefor, and 
contrary to the form of the statute, it is 8ufficient.(Z) Whether or not the 
selling without a license will warrant a conviction is a question for the 
jury.(?n)— [Ed. 

(ti) Corn. T. Dnaiey. 3 Metc. (Ky.) 221. (/) Com. t. Smith, 6 Bush, 303 s Mork T. Corn. 

(«) Stiite V. W1III9, 37 Mo. 192. W 3:i7. 

(«) Tracy v. State, 3 Mo. 2. (r) Alcott v. Stiite, 8 Blackf. 6. 

(y) State T. Myers, 63 Mo. 324. (A) Com. v. Bonckhelmer, 14 Gray, Î9. 

(«) State V. Miller, 24 Mo. S32 ; Page v. State, 6 (i) State v. Hlrsch. 48 Mo. 429; Compara State 

Mo. 205. T. Klcheson, 45 Mo. 575. 
(o) Pfople V. Logan, 1 Nev. 110. U) Huttensteln T. State, 37 Ala. 137. 

(6) People v.Loeàn. 1 Nev. 110. (fc) Plke v. State, 36 Ala. 147. 

(c) Sterne v. State, 20 Ala. 43. (0 Com. t. Twltchell, 4 Cash. 574, 

(d) May ▼. State, 9 Ala. 167. (m) Merrttt T. Sbaw, S9 AU, 46. 
le) State T. Powell, 10 Ricb. 613. 
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Ukitbd States v. Tbbadwell and others. 

{District Court, 8. D. New York, March 17, 1883.) 

CosTS — In Common-Law Actions. 

The prevailing party in ac.tions at common law in the United States courts, 
under section 823 of the Revised Statutes, has a right to reoover costs in ail 
cases, except wliere otherwise provided by some law of congress ; the lawa of 
the states no longer aiîect either the right to costs or the rates. 

John Proctor Clarke, Asst. Dist. Atty., for. plaintiff. 

Thomas J. Bush, for défendants. 

Bbown, J. In an action upon an officiai bond with sureties, the 
plaintiff has recovered a verdict for $1,589.02 against one surety, and 
the administratrix of another surety. The counsel for the administra- 
trix appeals from the taxation of costs against her, on the ground that 
there had been no presentment of the claim to her or demand of pay- 
ment prior to the suit, as required by the Eevised Statutes of New 
York, (2 Eev. St.*90, § 41,) and by sections 1835, 1836, of the New York 
Code of Procédure. The plaintiff admits this fact, and that no costs 
could be recovered in the state courts for that reason; but it claims 
that the right to costs in the United States courts is not dépendent 
upon or liinited by the state practice. The question hère presented 
was carefully considered by Dbady, J., in the case of Ethridge v. Jack- 
son, 2 Sawy. 598, where, foUowing the case of Hathaway v. Boach, 2 
Wood. & M. 68, and, upon the United States statutes as they then 
stood, he held that a state statute denying costs, when the recovery was 
under $50, was applicable to common-law actions in the United States 
district courts. The plaintiff relies upon the décision of Nelsok, J., 
as reported in 1 Blatchf. 652. 

The only essential différence between the opinion of Judge Nelson 
and the case âbove cited, is in regard to the application qf section 34 
of the judicîary act of 1789 to the question of the right to oosts. 1 
St. at Large, 92. 

That section provides that "the laws of the several states, except 
where the constitution, treaties, or statutes of the United States shall 
otherwise require or provide, shall be regarded as rules of décision in 
trials at common law in courts of the United States, in cases where 
they apply," Section 721, Eev. St. Although there was then no 
statute of the United States determining when costs shall be allowed 
in common-law actions, Judge Nelson considered that this section 
did not affect the question of the right to recover oosts; while in the 



UNITED STATES V. TBEADWELL. 533 

other cases above quoted, the right to costs was regarded as a sub- 
stantial right, and, therefore, like other rights of property or of the per- 
son, the rules of évidence and statutes of limitation, to be determined 
by the laws of the several states, under the section above quoted, in 
the absence of any express law of oongress governing the matter. 
The principal question considered by Judge Nelson was the rate of 
costs, when taxable. But ail further discussion of that question was 
superseded by the act of February 26, 1853, passed by congress in 
the year following Judge Nblson's opinion; and this act is now em- 
bodied in sections 823, 824, of the Revised Statutes, with some im- 
portant changes, to which référence will presently be made. Since 
the décision of Judge Nelson, moreover, a further change bas been 
made by the act of congress passed June 1, 1872, (17 St. at Large, 
p. 197, § 5,) by which the "practice, pleading, and forms and modes of 
proceedings" in oommon-law actions, it is declared, "shaU conform, 
as near as may be, to that of the several states in like actions, 
any rule of court to the contrary notwithstanding." Section 914, 
Eev. St. 

The right to recover, costs is either a substantial right, in which 
case it would fall within the "rules of décision," acoording to the 
laws of the state, under section 34 of the judiciary act, (section 721, 
Eev. St.,) if there were no law of congress applicable; or, if not a 
substantial right, then it would be a question of "practice or proeeed- 
ing" of the courts, as held by Judge Nelson; and in the latter case, 
since the adoption of the state "practice" in common-law actions, it 
would be quite immaterial to which head the right to costs should be 
referred; for^ if it were a question of "practice," stili.under: section 
914, it must conform to the law of the state, as there is no possible 
difficulty in following the state practice on that subjeet; and section 
914 would, in that casé, be imperativ«. 

If the provisions of the United States laws as to costs were still the 
same as in March, 1874, when the case of Ethridge v: Jackson, above 
cited, was decided, I should hold, therefore, that the right to tax costs 
in common-law actions wasstiU left subjeet to the provisions of the state 
laws. But in the Revision of the United States Statutes.an impor- 
tant change is made, as it seeras tQ nie, which directly aflfects the right 
to tax costs. In the fee-:bill of February 26, 1853, (10 St. at Large, 
161,) it was provided (section 1) "that in lieu of the compensation 
now allowed by law to attOrneys, solicitors, and proctors in the United 
States courts, United States district attorneys, etc., the following, 
and np other, compensation shall be taxed and allowed." : This lan- 



534 ' FEDERAL REPORTER. 

guage, it 18 to be observedi does not piirport to give costs in any case 
where they were not previously taxable, for it is expressly said to be 
in lieu of the compensation now allowed ; therefore, the right to re- 
cover and tax costs remained as before; while, if taxable, the rates 
were to be sueh as were specified by that act. 

In the Eevision of the Eevised Statutes a différent provision is 
made. Section 823 déclares: 

"The foUowing and no other compensation ahall be taxed and allowed to 
attorneys, solicitors, and proctors in the courts of the United States for dis- 
trict attorneys, etc., except in cases otherwise expressly provided by law." 

The only point left undetermined by the express language of tbis 
section is, to which attorneys, etc., costs are to be allowed. Section 
983 deflnitely détermines that point in providing that — 

" The bill of fées of the clerk, marshal, attorney, etc., on trials in cases where- 
ever by law costs are recoverable in favor of the prevailing party, shall be 
taxed by a judge or a clerlc of the court, and be included in and form a por- 
tion of a judgment or decree against the losing paçty." 

This section is taken without change from the act of 1853. By 
section 823,above quoted, it is provided that the fées following, "shall 
be taxed, except in cases otherwise expressly provided by law;" i. c, 
by some law of congress, not of the several states. Taking the two 
sections together, therefore, it would seeai to follow necessarily that 
the fées referred to in section 823 must be taxed in favor of the "pre- 
vailing party," and "against the losing party," in ail cases, "except 
where otherwise expressly provided by law." 

The language of section 823, by its natural meanîng and import, 
seefiaà td me plainly to cover the whole question of the right to costs ; 
for it déclares that the following fées ''shaU" be allowed to attorneys, 
etc., except in cases expressly provided by law; i. e.,the attorneys of 
the prevailing party shall be entitled to costs in ail cases, "unless oth- 
erwise expressly provided by law." 

I cannot perceive any reason for the change in the phraseology of 
section 823 fromthe language of the act of Pebruary 26, 1853, § 1, ex- 
cept for the purpose of making this definite provision as to the right 
to costs, which the act of 1853 did not do. If such is the proper in- 
terprétation and construction of section 823, then it supersedes the 
laws and tbe practice of the states in référence to the right to recover 
costs, sinCe those laws are applicable only in the absence of any law 
of congress on the same subject. Section 721. 

The New York Code of Procédure contains various spécial pro- 
visions affecting the right to recover costs. The most important of 
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thèse are contained in section 3228, which provides that in an action 
of replevin, if the plaintiff recovers lessthan $50 value and damages, 
he can reeover no more costs than the value and the damages; in au 
action for an assault and battery, false imprisonment, libel, slander, 
etc., if he reeover less than $50, his costs cannot exceed the damages; 
while in an action for a money demand on coritract, if he recovers 
less than $50, he recovers no costs at ail; and in that case the de- 
fendant recovers costs. 

By section 894 of the United States Revised Statutes a docket fee 
of $20 is allowed, "provided, that in cases of admiralty and mari- 
time jurisdiction, where the libelant recovers less than $50, the 
docket fee of bis proctor shall be but $10." This proviso, reducing 
the docket fées to $10 where the libelant recovers less than $50, in 
admiralty cases only, affords the strongest presumption that no such 
réduction was intended in common-law actions on the mère ground 
that the reeovery vfas less than $50; vrhile the previous section, de- 
claring that "thé foUowing compensation shall be allowed, unless 
otherwise expressiy provided," makes it impossble to apply the state 
statutes without a direct conflict with the plain and direct language 
of section 823. For thèse various reasons, therefore, I conclude that 
the state practiee is no longer applicable, either in respect to the 
right to reeover costs or to the rate of costs. 

There is no United States law exempting executors and adminis- 
trators from costs, as in the state practiee; and under the gênerai 
provisions of sections 823, 82é, and 983, the taxation against the 
administratrix in this case shoald, therefore, be afhrmed. 



In re MoKinney. 

[Dittrid Court 8. D. New Tm-k. March 16, 1883.) 

1. Bankhuptcy — Life Ihsdkance — Iksuhablb Inteuest — Assignée, 

An assignée in bankrùptcy has no insurable interest in the life of a baùkrupt, 
at least after his discbarge. Upon a policy on the life of the bankrupt, pay- 
able at his death to his exécutera, administrators, or assigns, with an equal 
premium payable annually during the bankrupt's life, the only bénéficiai in- 
terest which passes to the assignée in bankrùptcy is its surrender vaine or net 
reserve at the time of the bankrùptcy. Beyond that interest the policy, se far 
as respects any future Insurance under it, would be a burden rather than a ben- 
eflt, ■which the assignée is net authorized to continue, and the assignée tak^s 
the légal title to the policy for the purpose of making ihe surrender value or 
net reserve available to the estât e. 
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2. POLTCT KePT AlIVE BT WlFB OP BanKRUPT— SuEnENDEB BY AsSrOTTEE— 
SUBKENDEH ValUB. 

Where the bankrupt, holding such a policy at the time of his baakruptcy, 
was afterwards discharged from his debts and died scveral yeara after, his wife 
having kept the policy alive by payment of premiums subséquent M the bank- 
ruptcy, supposing that the policy was for her benefit, held, that the assignée 
should be authorized to surrender the policy on payment ot the luU net resuive 
or surrender value at the tiuie of the bankruptcy. 

In Bankruptcy. 

Kent é Auerbach, for assignée. 

Evarts, Southmayd é Choate, opposed. 

Brown, J. This is an application by the assignée of Andrew Mc- 
Kinney, the bankrupt, for leave to transfer to the bankrupt 's widow 
whatever interest the assignée may hâve in a life-insurance policy of 
$3,000, issued by the Berkshire Life Insurance Company of Massa- 
chusetts, upon the life of McKinney, dated July 23, 1856. The 
policy is made payable tohis "executors, administrators, orassigns," 
in considération of the payment of an annual premium of $62.70 
during his life. The matter was referred to Commissioner Osborn, 
as référée, to take proof of the facts, who reports that the entire net 
value of the policy on the twenty-third of July, 1877, was $686.42, 
although that is more than would hâve been paid for the surrender 
at that time. The policy provided that "no assignment or transfer 
of this policy shall be valid without the written consent of the Com- 
pany, and, in case of death, the claim of any assignée shall be sub- 
ject to proof of interest." 

At the time of taking ont the policy, in 1856, Andrew McKinnèy 
was 28 years of âge. The last annual premium paid by him was 
that of July, 1876. On February 5, 1877, he filed his pétition in 
bankruptcy and was adjudicated a bankrupt. On April 6, 1877, the 
usual assignment was executed to the petitioner as his assignée, and 
on January 9, 1878, he was duly discharged as a bankrupt. This 
policy was mentioned in his schedule of assets. The assignée took 
no steps in référence to the policy, and never paid any premiums upon 
it. The bankrupt's wife, having another small policy for her benefit, 
and supposing that this policy was also for her benefit, paid the annual 
premiums on this policy, six in number, out of her own funds, until 
the death of the bankrupt on October 31, 1882. 

Due proofs of death hâve been made to the company, and it is un- 
derstood that they are ready to pay to whoever is legally entitled to ' 
the money, though they hâve never assented to any assignment to 
the assignée in bankruptcy, and do not admit his légal right to it. 



IN BE m'kinneï. 637 

On tbe part of the. creditors it is coutended that the policy passed 
to the assignée in bankruptcy for ail purposes whatever, and that 
he is legally entitled to the whole proeeeds, although the assignée 
did nothing to préserve the policy ; and, although it did net become 
payable by the death of the bankrupt until between five and six 
years after the assigmnent in bankruptcy, and between four and five 
years after the bankrupt's discharge, and after the widow had paid 
six annual premiums ; while, in behalf of the widow, it is olaimed 
that the assignée is entitled to no interest in it whatever. Looking 
at this policy as it stood at the time of the bankruptcy, it présents 
two entirely différent elenaents, — (1) its cash surrender value at that 
time ; (2) its character as an executory contract, whereby the bank- 
rupt or bis représentative was to pay an annual premium dariug bis 
life, and observe numerous other conditions specified iu the contract ; 
and the company, if ail thèse conditions were observed, was to pay 
the sum of $3,000 at his death. 

The first of thèse éléments, the surrender value of the policy, arises 
from the fact that the fixed annual premium is much in excess of the 
annual risk during the earlier yeàrs of the policy, an excess made 
necessary in order to balance the deficiency of the same premium to 
meet the annual risk during the latter years of the policy. This ex- 
cess in the premium paid over the annual cost of Insurance, with ac- 
cumulations of interest, constitutes the surrender value. Though 
this excess of premiums paid is legally the sole property of the com- 
pany, still in practical effect, though not in law, it is moneys of the 
assured deposited with the company in advanee to make up the de- 
ficiency in later premiums to cover the annual cost of Insurance, in- 
stead of being retained by the assured and paid by him to the com- 
pany in thb shape of greatly-increased premiums, when the risk is 
greatest. It is the "net reserve" required by law to be kept by the 
company for the benefit of the assured, and to be maintained to the 
crédit of the policy. So long as the policy remains in force the com- 
pany has not practically any bénéficiai interest in it, except as its 
custodian, with the obligation to maintain it unimpaired and suita- 
bly invested for the benefit of the insured. This is the practical, 
though not the légal, relation of the company to this fund. 

Upon the surrender of the policy before the death of the assured, 
the company, to be relieved from ail responsibility for the increased 
risk, which is represented by this aecumulating reserve, could well 
afford to sui-render a considérable part of it to the assured, or his 
représentative. A return of a part in some form or other is now 
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usually made; and by the provisions of this policy, under the law of 
Massachusetts, four-fifths of this reserve or surrender value was ap- 
plicable on default as a single premium for a paid-up policy. 

To any person, moreover, having an insurable interest in the life 
of the assured, and désirons of maintaining the policy, to whom it 
might be assigned, this surrender value would be worth its fuU tabu- 
lar amount. To the estent of its actual cash surrender value, there- 
fore, this policy, at the time of the bankruptcy, was "property" and 
"effects" of the bankrupt within sections 5044, 5046, of the Eevised 
Statutés, and as such passed to the bankrupt's assignée. So far as 
neeessary to make thé cash surrender value available, the title to the 
policy alsô passed to the assignée, so that he might thereafter either 
surrender it to the company, or assign it over, either to the bankrupt, 
or to any other person having an insurable interest in his life, on re- 
ceiving payment of the surrender value at that time, or so much of it 
as the assignée might be able to obtain. 

Beyond this interest in the surrender value I think nothing passed 
to the assignée in bankruptcy save the naked title to the policy in 
order to make that interest available. As an executory contraot, 
aside from its surrender value, the policy had no pecuniary value 
vrhatever. Assuming that the bankrupt had the average expectation 
of life, as a mère contract for future Insurance it would be a burden 
rather than a beneflt to the estate ; for, whatever might be afterwards 
obtained from it, (beyond the présent surrender value,) a still greater 
sum must presumably be paid out in the shape of future premiums 
and intes'est in order to keep the policy alive, since thèse premiums, 
with interest on the average, not only equal the amount ultimately pay- 
able, but ail the company's expenses and profits in addition. As an 
executory contract, therefore, aside from its surrender value, the policy 
was.not "property" or "effects," but anincumbrancewhich the assignée 
would be bound to reject, like leases at an unfavorable rent. Streeter 
V. Sumner, 31 N. H. 542, 557-559; Bump, Bankr. 507. In such 
cases the assignée has at least an élection to reject the contract; and 
if, knowing its terma, he does nothing to avail himself of it, and allows 
third persons to acquire an interest in it, he must, as against the lat- 
ter, be deemed to hâve rejected it, except in so far as the law itself 
casts it upon him ; whieh, in this case, is to the extent of the surrender 
value only. In the language of Waeb, J., "it would be highly in- 
équitable to allow the assignée to stand by and await the issue and 
then to wrest ail the fruits of it" from those who had secured it. 
Smith Y. Gordon, 6 Law Eep. 313, 317, 318; 2 N. Y. Leg. Obs. 325, 
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328; Copeland v. Stephens, 1 Barn. & Aid. 594, 604; Hanson v. 
Stevenson, là. 304, 307; Lewis v. Burr, 8 Bosw. 140; Jouraeay v. 
Braekley, 1 Hilton, 447. 

The assignée, moreover, could hâve no right to use the monéys of 
the estate to pay premiums during the bankrupt's life, and thus keep 
the estate unsettled for an indefinite period, for the mère purpoBô of 
speculating upon the chances of the bankrupt's early dèath. In re 
Newland, 7 N. B. R. 477. The speedy settlement of the estâtes of 
bankrupts, as contemplated by law, is ineompatijjle with such deal- 
ings. 

But not only was the executory part ôf this policy, î. e., every- 
thing beyond its surrender value, not assets of the bankrùpt, but 
the assignée in bankruptcy had no such insurable interest iù the life 
of the bankrùpt as rendered him an assignée legally capable of con- 
tinuing the policy for his own benefit, and ultimately recovôring the 
whole amount under it. An assignée in bankruptcy has no interest, 
that I can perceive, in the continuance of the bankrupt's life; at 
least, after his discharge in bankruptcy. The bankrupt's debts, so 
far as he is co'ncerned, are canceled by the discharge. As the rep^ 
resentative of creditors, the assignée can take nothing by the future 
earnings or acquisitions of the bankrùpt, and has no pecuniary in- 
terest dépendent upon whether the bankrùpt lives or dies. 

The nature of an insurable interest, such as will support an assign- 
ment of a life-insurance policy and enable the assignée to reeover 
under it, has bèen recently fuUy considered by the suprême court in 
the case of Warnock v. Davis, 104 U. S. 775. It wasthere held that 
an assignaient to a oompany having no pecuniary interest in the life 
of the assured was void. In the opinion delivered the court say : 

"It is not easy to deflne with précision what will in ail cases constitute an 
insurable interest, so as to take the contraot ont of the classof wager policies. 
It may be stated, however, generally to be sueh an interest arising from the 
relations of the party obtaining the insurance, either as créditer of or surety 
for the assured, or from the ties of blood or marriage to him, as will justify 
a reasonable expectation of advantage or beneflt from the continuance of his 
life. It is not necessary that the expectation of advantage or benefit should 
be alwajs capable of pecuniary estimation, for a parert has an insurable inter- 
est in the life of his child, and a child in the life of his parent, a husband in 
the life of his wife, and i), wife in the life of her husband. The natural af- 
fection in cases of this kind is considered as more powerful, as oporating 
more efflcaciously, to protect the life of the insured than any other considéra- 
tion. But in ail cases there must he a reasonable ground, founded upon the 
relations of the parties to each other, either pecuniary or of blood or affiuity, 
to expect some benefit or adoantaje from the continuance of the life of the as- 
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sured. Otherwise the contract is a mère wager by wTiîch the party taking 
the policy is directly interested in the early death of the assured. Sucli 
policies hâve a tendency to croate a désire for the event. They are, therefore 
independently of any statute on the subject, condemned, as beiiig agalnst 
public policy." 

In the présent ease there is no ground iipon whîch the assignée 
could expect any benefit or advantage from the continuance of the 
life of the assured after his disoharge in bankruptcy. There would 
be no considération, either of kindred or pecuniary benefit, to offset 
the direct interest under the policy in the early death of the assured; 
and hence, under the above décision, the only bénéficiai interest 
which wouldpass to the assignée, or which he could insure or pro- 
tect by the further payment of premiums, would be the surrender value 
at the time of the bankruptcy. 

The condition in the policy, that a transfer "shall not be valid 
without the consent of the company," is another impediment. The 
Company is directly interested in preventing any assignment to per- 
sons whose only pecuniary interest is in the speedy death of tho 
assured ; and any assignment, it is further provided, shall be subject 
to proof of interest. Both of thèse provisions are obviously valid 
conditions, and would limit the assignee's recovery in any event to 
the surrender value, and any premiums subsequently paid to pro- 
tect it. . 

As the surrender value at the time of the bankruptcy was its 
whole pecuniary value at that time, and was the only bénéficiai in- 
terest which could then pass to the assignée, and as he had no inter- 
est in the continuance of the bankrupt's life after his discharge, 
which could make valid any further insurance for his benefit as 
assignée, it follows that the receipt of the surrender value is ail that 
he ever became legally entitled to; and that the report should, there- 
fore, be confirmed, and an order entered allowing the transfer on 
payment of theascertàined value as reported. 
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JuDSON, Assignée v. The Cotiribr Co. 
{OirmU Court, 8. 1). New York. February 21, 1883.) 

1. Bankruptct— Fratoulent Transfer— Peima Facik Evidence of. 

Where a transfer of property is mode outside of the usual course of one's 
business, by one who is insolvent and wlio is known to be so by the parties to 
whom he transfers, and with whom he bas confldential business relations, it 
will be considered ns prima faeie évidence against the parties to the transfer 
that a fraud upon the bankrupt act was intended, and the facta and circum- 
stancessurrounding such transfer impose upon the party to ■whom the transfer ig 
made, the active duty of inquiring into the debtor's ânaacial situation, and the 
number of his creditors. 

2. BAKE — NON-JOINDER. 

Ail the parties to a transfer, such as the above, are necessary parties to an 
action brought to invalidate the transfer, without whose présence the court 
could not proceed to a décrue. 

In Bankruptcy. 

E. H. Benn, for appellant. 

Hamilton Cole, for respondent. 

Wallace, J. This is an appeal from a decree of the United States 
district court for the southern district of New York, dismiasing the 
bill. 

The complainant is the assignée of one Queen in bankntptoy, and 
seeks by the bill to set aside a transfer of certain ménagerie property 
alleged to hâve been made to the défendant by the bankrupt and 
others within four months of the filing of a pétition in bankruptcy by 
the bankrupt. The allégations of the bill are that on the third day 
of November, 1877, the bankrupt, being then insolvent and in con- 
templation of insolvency, executed a bill of sale of the property for 
the purpose of paying or securing an indebtedness to the défendant; 
that shortly prior thereto, and on the,twenty-seventh day of October, 
1877, the défendant and certain other creditors entered into a tripar- 
tite agreement in référence to said property, in which one Dinegar 
was the party of the first part, the défendant was the party of the 
second part, and Calvin and Cole, in behalf of themselves and certain 
other creditors of the bankrupt, were parties of the third part, whereby 
it was agreed' that the title to th.e ménagerie should vest in the de- 
fendant, divested of ail liens held thereon by the other parties to the 
agreement, reserving to Dinegar the right to purchase the property 
at any time within 90 days, and providing that upon his failing to 
do so the défendant should sell the property and apply the proceeds 
to the payment of the debts of the several parties; that on the third 



642 FEDERAL BEPOKTEB. 

day of November, 1877, the bankrupt consented and agreed to ail 
the ternis of said tripartite agreement. The bill further allèges that 
neither Dinegar nor Calvin and Cole had any valid title to or lien 
upon the property, but that their title and liens were fraudaient and 
void as to the creditors of the bankrupt, and were known so to be to 
ail the parties to said tripartite agreement; that the said tripartite 
agreement was void as against the creditors of the bankrupt, and was 
executed and assented to by the bankrupt when he was insolvent, and 
when ail the parties thereto knew him to be insolvent and in con- 
templation of bankruptcy and insolvency, and the same was executed 
and accepted with the intent of giving the beneficiaries a fraudulent 
préférence over ail other creditors of the bankrupt ; ail of which facts 
were known to the parties and to the bankrupt when the same was 
executed. After alleging that the défendant took possession of the 
property under such transfer, and the filing by the bankrupt within 
four months of his pétition in involuntary bankruptcy, the bill prays 
that the transfer and the tripartite agreement be set aside, ail the stipu- 
lations thereof and ail the title and interest of ail the parties in the 
property be adjudged fraudulent and void, and the défendant adjudged 
to transfer the property to the complainant or pay the value of the 
same. 

None of the parties to the tripartite agreement, except the défend- 
ant, hâve been made parties to the suit, and the bill does not con- 
tain any allégations for the purpose of excusing their non-joinder. 

The proofs show that at the time the tripartite agreement was 
made Dinegar claimed to be the owner of the property by virtue of 
a bill of sale thereof executed by the bankrupt to one Howe, on the 
ninth day of October, 1877, and a transfer from Howe to Dinegar. 
The considération of this bill of sale was $35,000, of which |25,000 
was an antécédent indebtedness owing by the bankrupt to Howe. 
At the time of its exécution, Howe and the bankrupt entered into a 
collatéral agreement by which the latter was to be permitted to re- 
purchase the property upon the payment of $35,000, at any time 
within 30 days, and was to be permitted to hâve possession of the 
property so long as Howe should so elect. 

The proofs also show that, at the time the tripartite agreement 
was made, Calvin and Cole, the parties of the third part in the agree- 
ment, had a chattel mortgage upon the property, executed to them 
by the bankrupt on the fifteenth day of October, 1877, to secure an 
indebtedness, owing to them and several other creditors by the bank- 
rupt, of $13,145. This mortgage was conditioned to be void upon 
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thé payment of that sum within 60 daya, and provided that the bank- 
rupt should be permitted to retain possession of the property in the 
mean time, unless the mortgagees should deem themselvea unsafe or 
unless the property should be taken on attachaient or exécution 
against the mortgagor. 

The bankrupt was indebted to the défendant in aboat the sum of 
$18,000 upon a running account for printing, and imnçiediately after 
the exécution of the chattel mortgage to Calvin and Cole he notified 
the président of the défendant, in substance, that he had been com- 
pelled to give this mortgage, but he had 60 days in which to pay it 
and would be able to do so, and asking the défendant Bot to take any 
hostile action. The président of the défendant, however, proceeded 
to St. Louis, where the ménagerie then was, brought suit against the 
bankrupt, and attached the property. In thia position of affairs the 
tripartite agreeûient was entered into, ail the parties apparently 
deeming it for their interest to waive their respective rights to the 
property as against each other, and infiuenced in part, probably, by 
the considération that a lai^e expense in maintaining the property 
would hâve to be încurred, and the défendant waswilling to advance 
the necessary funds. Upon the exécution of the agreement' the 
défendant took possession of the property. The value of the prop- 
erty at that time was about $30,000. 

The deoree of the district court dismissing the bill^ ■as appears from 
the opinion of the district judge, was reached upon the theory that 
the proofs did not warrant the conclusion that the défendant knew 
that the transfer was made in fraud of the provisions of the bankrupt 
act, because it was not chargeable with knowledge that there were 
any creditors of the bankrupt except those who were parties to the 
tripartite agreement. This conclusion cannot be accepted as satis- 
factory. Without amplification, it must be determined that inasmuch 
as the transfers made by the bankrupt were not made in the usual 
and ordinary course of his business, they were prima facie évidence 
that a fraud upon the bankrupt act was intended; and the facts and 
circumstances imposed upon the président of the défendant the active 
duty of inquiring into the debtor's financial situation. He knew that 
ail the available property of the debtor was included in thèse trans- 
fers. He knew that the debts of the creditors présent largely ex- 
ceeded in amount the value of the debtoFs property. He knew that 
ail the creditors présent oeeupied intima te or confidential relations 
with the debtor. If he had made reasonable inquiries and been 
informed that the posture of affairs was attributable only to the efforts 
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of rival creditors to obtain precedence as between themselves, and 
that there were no other creditors, a différent case would be presented. 
Not having done so, the défendant is chargeable with knowledge of 
what its président might hâve ascertained. 

There is, however, a (fatal difficulty in the way of any decree for 
the complainant which does not seem to hâve been suggeated in the 
district court. Dinegar, Calvin, and Cole, are indispensable parties 
to the controversy, without whose présence the court could not pro- 
ceed to a decree. They were not only parties to the tripartite agree- 
ment, which is now assailed as fraudulent, and under which the de- 
fendant acquired the title now sought to be invalidated, but they 
claimed rights in the property in hostility to the bankrupt, and which 
authorized them to transfer the property to' the défendant independ- 
ently of any co-operation of the bankrupt. Assuming the tripartite 
agreement to be void as to the complainant because in contravention 
of thé bankrupt act, it was good as between the défendant and Dine- 
gar, Calvin, and Cole ; and if they had title to the property the de- 
fendant acquired it, and the complainant bas no interest in it. If 
they had valid liens upon it, the défendant acquired those liens, and 
should be permitted to retain them. As they are not parties, the 
validity of their title or liens, as between themselves and the défend- 
ant, cannot be finally determined. If it should be adjudged that their 
titles or liens were void as to the complainant, they would not be con- 
cluded, and could still insist, as to the défendant, that the transfer was 
valid, and that défendant must account for the proceeds of the prop- 
erty according to the tripartite agreement. Assuming that their 
rights would not be affected by a decree, it would deliver over the 
rights of the défendant and the question of its liability to thèse par- 
ties to a now and indépendant litigation. The tripartite agreement 
constituted the property transferred by it a trust fand for the.benefit 
pf ail the parties to it. The bill seeks to reach this fund and ap- 
propriate it to the complainant without giving those who created the 
fund and are its équitable owners an opportunity to défend their in- 
terests. If this bill were framed to reach only the interest of the 
bankrupt, that interest could only be ascertained by ascertaining the 
interests of Dinegar, Calvin, and Cole, and as a decree would not 
bind them, the défendant would be turned over to a fresh controversy 
with them, in which a différent détermination might resuit. 

In any aspect of the controversy, Dinegar, Calvin, and Cole bave 
such an interest in the subject-matter that a decree could not be 
m<ade without affecting their interests, or leaving the controversy in 
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BÙch a condition that cokpleté alid final justice tb the défendant 
will not bave been done. Stôry, Eq. PL § 83; Shields y. Barrow, 17 
iîow. 130; Coiron v. Millaudon, 19 How. 113; Bamey v, Baltimore 
City, 6 Wall. 280 ; Ribon v. Bailroad Gompanies, 16 Wall. 446 ; Gray 
V. Schenck, 4 N. Yi''460; Vanderpool v. Van Vàlkenburgh, 6 N. Y. 190. 
Tbe decree is reversed, withont costs to either party, and the case 
remanded to the district court with directions tb enter *an ordér re- 
quiring the complainant to bring in the niscessary parties défendant 
by amendaient of the bill and proper process wîthin a time to be lim- 
ited ; and, if such parties are bfought in, to take such further procëed- 
ings in the cause aii may be proper, but in def ault thereof to dismiss 
the bill. 



MoCoNNocHiH and others v. Kbbb ^nd others. 

{Oircuii aourt,8.D.Neu)T<yfk. Fébruaiy, 1883.) 

Sai^vaob— Co-Salvokb. 

The receipt by the owner and captain of a vessel of the -whole compengatlon 
awarded as salvagé would necessârily import its receipt for the benelit of al] 
other co-salvors interested in the same service, and so exonerate the owners 
of the vessel, to which the seryiqe was rendered, from any liability tO: others of 
the saving créw. 

In Admiralty. 

On July 14yl880, about 2 o*clock a. m., the iron steam-ship Po- 
mona, while on a voyage from New York to'Montègo bay, was 
attracted by signais from the iron steam-ship Colon, which was lying 
nearly in her course, and bore towards her. As she approachéd she 
T^as met by a small boat from the Colon, bearîng a request from the 
latter's captain for an interview. The Pomona's captain thereupon 
went aboard the Colon, and was informed by the latter's captain that 
he wished to be towed to Fortunà island to repair his machinery. 
The after crank-pin of the shaft of thé Colon's engine was broken, 
and the columns above the engine; the forward crank-shaft bent; and 
the condenser and low-pressure cylinder were cracked. The high- 
pressure engine could hâve been repaired without outside assistance 
in about seven days, hut the low-pressure engine could not hâve been 
at ail. The Colon was provided with a full set of sails, and with 
favorable winds, could bave made anchor. She was in the track of 
vessels going through Crooked Island passage, and could havè made 
v.l5,no.7— 35 
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«nchor at Ç^s(le igland, 31 mïïes: off. There' iisi'as a light easterly 
Tvind at the |iime, with which the Cçlon «puld hava made about a knot 
afl hourj but^tjjere wene, periodsîQf .calm. Portuna island was the 
neajest eafe:^nchorage, and WM 57; miles diôtftïii. and directly be- 
bind the Pomona's pourse, Thegal^s incident ;tQjthat locality were 
;(iQrther8 ai^d buràcajaçB, and the Colon 's captain felt that the situa- 
tion inyolyed danger. The ColoQ^s paptain desired to agrée with the 
Ppmona's eaptain for the priée ofithe service,, but the latter declined, 
an^ it ■wa^;agreed that, the eoBftp^nsation sbould.be ieftto the owners 
to î^djust. D.Whe CplQp w*8 oî. p(bPttti^j'7<)P tons, and was tight, staunch^ 
^nd|itrongiijaindinjgO0d)$oji4ition,,.exc,ept berdisabledmachinery, and 
well supplied. 

The Pomona was of 391 tons, and not calculated for towing; of 
the value of about $60,000, with a fuU cargo, value not stated. A 
hawser was passed from the Colon to the Pomona. The vessels got 
under way^ëbbnt é i:. 'H.^ ànà âMvéd 'ait' Fbrtunà'bay about 3:30 
p. M. of the same day, withojit difficulty. They sighted two other 
vessels on the way; and before reaching Fortuna island the wind 
had died away.and bjecome a deadç^ln^. The Pomona was dètained 
a,bo)it a day on her voyage. . The extra labor impQsed on her crew 
-was very light. 

About Mo weeks àfter thé occurtèùcè thé Colon reached New 
York, and was libeled by the owner and captain of the Pomona for 
salvage. The suit was settled by the payment of $3,000 by the 
.pwnerof th« Colon, and the costs of suit. This sum vas reeeiv«d by 
the owjier and captain of the Pomona with the understanding, as 
between them and the owner of thp, Colon, that the payment should 
cover the whole service rendered to the Colon ; and it was received 
in-behalf of thernselv^es and allothers entitled to share in any sal- 
vage reward. 

I Upon the facts, one-fifth of the sum received is a sufficient com- 
pensation for the officers and crew of the Pomona for the services 
rendered. The Pomona had a crew of 15 officers and men. 

. Jiutler,. Stïllman d HMard, ^voekita for libelants and appellants. 

Jas.K. mil, fVing é Shoudy,-profitQj:a for respondents and appel- 
-lees. , i ' , I 

- Wallaoe, J. The appellants, members of the crew of the steam- 
ghip Pomona, filed their Ubel against Eerr, the owner, and Mahlman, 
the captain of . the steam-ship, to recover their share of $3,025.75, 
alleged to hâve been received by Kerr and Mahlman for salvage serv- 
ices rendered by the Pomona to the steam-ship Colon. The district 
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court dismissed ihe libel foï' thë réittSoù'ihét thè Stim' recèiVed' by tha 
appellees was not paid tô or réceived by them fSî^ Salvage 's'erVicèÉ^ 
rendered by the Pomona, btit fôrtoWage services. ov i . 

If the payment was reoeÎT^ed as sàlvàgé compensation fcfr' the eïï- 
tire service rendered by 'the Pomtoa, the iibélànts àfè éûtitl^ to 
recover. As is tersely Btàted by the learïied diStriet'judge in hi's opin- 
ion, "the receipt of the whol'e ooin^ensation as éalvàge would ùeces- 
sarily import its receipt for the benefit of ail the other cô-saltbrs' 
interested in the saine service." ' 

That the service was a salvage service, thoùgbof an inferiôr order 
of mèrit, seèiûs very clear. Bach Vas the conclusion of the àistrict 
judge, and, as will hereaf ter' appear, suoh was the theoty of the ap- 
pellees and of the owner of the Colon when the former made claini 
against the Colon for compensation. That the payment received by 
the appellees was intônded tô be in fûll for the services ïèûderéd by 
the Pomona, is not disputed. 

< The case, then, is narrowed to the single question whether the 
parties to the payment regarded it as a payment for salvage or asone 
for towage only. If it was intended tô cover to^ge Only, theri; of 
course, the crew of the Pomona bave no interest in it, beeause thèir 
rights as salvors were not in controversy and could not be affeoted by 
any settlement without their consent, and beeause neither of thé par- 
ties to the payment contemplated the adjnstment of the rights ôf the 
crew. 

Whether the parties to the payment regarded it as made for Bali- 
vage dépends upon the force of évidence, which may be briefly stated : 
About a fortnight àfter the services were rendered by the Pomona to 
the Colon, the latterarrived at New York, and a libel wasfileà against 
her bythe appellees, "for themselves and ail ûthers entitled,"for sal- 
vage. Process was issued, and the Colon was taken into eustody by 
the marshal. Thereafter the owner of the Colon answered the libel." 
The answer alleged that "the services rendered were only towage, and 
should not be ranked as salvage services of peculiar merit." The an- 
swer also alleged that $1,000 would fairly compensate for the services, 
and that such sum was tendered and paid into the registry'of thé' 
court. . ' 

Shortly after the filing of the answer, in order to settle thè con- 
troversy without litigation, negotiations took place betwéen the 
owner of the Pomona and the owner of the Colon, which resulted in 
an agreement that a Mr. Dennis, the vice-président, of a marine In- 
surance company, should act as arbitrator, and fix the sum to be paid 
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by the Colon. Informai statemeats were made to the arbitrator in, 
behalf of both sides, and he,inad9:an award stating that he did not 
regard the service as anytliing more than in the nature of a towing 
service, aftd should consider $3,000 a yery libéral compensation, and 
his décision was to award the sumof $3,000 in fuU for the service, 
besidesthe légal expenses inourred bythe Pomoçia,; whieh he directed 
to be paid by the owner of the Colon. The ternes pî the award were 
con^plied with by the o^ijner qf the Colon, and th^reupon areceipt was 
delivered to the owner of the Colon, entitled in the pending suit be- 
twee^ th© appellees and the Colon.and siigned by the pçoctors for the 
lihelants iij ;that suit, reeiting the (pay ment of $3,025.75 as the 
amount agree,d (Opon in settlementtof the action^ exclusive of the 
fées of the çfficersof. the court, which were to he paid by the claim- 
ant., , ^ . . , ■ 

.(Mf, Cenn,is testifies.that he understood be was to décide whether 
the service rendered by the Pomona was a salvage service, as well 
as the amount of compensation, which should be paid; but neither 
of the parties to the arbitration so; testify, and the captain of the 
Colon, who was présent when, the. arbitration was agreed upon, states, 
that it was agreed that Mr. Dennia should make an award as com- 
pensation ior the salvage. ■! 

, Inaspuch as the claim made against the Colon by the appelleea, 
was for salvage^; aiid;wa3 in behalf of themselves and ail others enti- 
tled ; as the owner of the Colon did not seriously dispute the theory 
tb^t the service was salvage, but insisted that it "should not be 
rankeci aBi;aal.^age of peculiar merit;" as the paramount question 
betwp^u, the parties to th.e suit against the Colon was as to the 
amount ;tp iwhich the; libelants were entitled; and fts.the amount 
Ûnally paid was paid in settlement of the suit, and was receipted for 
as so paid by therappellees, — the oonclnsion is reached that the pay- 
ment was understood by the parties to it as relieving the owner of 
the Colon ifrom ail further responsibiiity for the service rendered by 
the Pomona, and as shifting upon. the appellees the duty of satisfy- 
ing ail others who might be entitled to a share in the reward. If 
this Tjvas the contemplation of ; the parties it would be manifestly 
unjust to subject the owner ofthe Colon toliability to the appellants; 
and yet such would be the resuit if the conclusion of the district 
court should be approved, because the service was, in fact, a salvage 
service. 

. The circumstance that the arbitrator incidentally decided that the 
service rendered by the Pomona was only in the nature of a towage 
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service, is not conlrolling. The real inquiry is, what did the parties 
to the payment understand it was intended to satisfy ? If they tté* 
lieved the payment to be the reward of a salvage service, and as suèh 
was to include the claims of every persoa entitled to shaire in thè re- 
ward, then the appellees feoeived it with the obligation^ whicb that 
understanding impressed upon the transaction. The onlj^ importance 
of the ^rbitrator's décision coïrsists in the effeot it may hâve pitoduced 
upon the understanding of the parties. If it led them'to suppose 
that the cïew-of the Pomonahad no intere&t in -the adjusttnent, then 
the décision was controlling; otherwise, not. If, notwithstanding, 
they understood that the rights of the crew were represented by the 
owner and captain, the libelants in the action, and that the owner of 
the Colon was to be absolved from ail further responsibility for the 
services rendered, whatêver their nàture'may hâve been, the décision 
of the arbitrator was not of the, least importance.., It, is quite évi- 
dent that, whatêver the arbitrator may hâve thought, neither of the 
parties to the arbitration regarded the services as mère towage serv- 
ices. . Wha,t thèparties believed is apparent from the statements iri 
their i^leadings in the pending action, and the récitals in tha receipt 
"by which the action wasv acknowledged to be satisfied. Moreover,-' 
the «um àwarded was utterly inconsistant with the theory of a mère 
tow^age reward. • 

The question whether the crew had any claim growing ont of the 
sei'vice, was not suggested by the parties, or considered by the arbi- 
trator. As the crew could not be bound by his décision, aûd as he 
was to décide what corapenèat'ion should be paid for the whole serv- 
ice rendered, and as the paramount object of the arbitraiion wàs that 
thisidecisidn should exonerate the dwhèï*of thè Colon from the claina 
for salvage made in their libel by the àippellees, the presumption îs 
cogent, if Hot irrésistible, that bdth parties intended that the latter 
should be exonerated oompletely; and if, ineidèntally, that should ré- 
quire the satisfaction of the claims of the crew, that liability should 
rest upon the appellees. 

The large "compensation awarded seems tb hâve been given upon 
the theory that, although the value of the Pomona's services to the 
Colon was of great value to the latter, in view of the exigency of her 
situation, the efforts of thé Pomona involved no appréciable danger* 
hardsbips, or labor to herself or to her crew; nothing but the delay 
(A a day, with its attendant expense, and the risk assumed by a dévia- 
tion on her voyage. Sheprobably. sustained thè chance of loss by. 
the dérangement of her business engagements which a day's delay 
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might causa) and this fieems to ha-ve been estimated as an élément o£ 
the compensation; to whieh ahe was entitled. The extra labor im- 
posed on thp erew was quite inconsiderable. 

Upon all,;1jhe, |acts, one-fifth of the whole salvage will adequately 
reward the officers and crew. The deeree is that $600, with interest 
at 6 per cept. fropi October 4, 1880^ be depoaited in the registry of 
the court, to be distributed to the ofiSceïB;and crewin the proportion 
their monthly wages bears to the whole monthly paj-roU. The libel- 
ànts arts.entitled to costs of the< appealj and in the district court. 



The Aknie Hbnderson. 
' " {Diairfct Court, D. OonnscUeat. Fébruary 23, 1883.) 

1. Salvagb— Rbwabd for. 

Thé reward given for salvage is based upon the danger tplife and property 
incurred by the salvors, the value of the property saved, and the skill, labor, 
and duratioh of the services. 

2. Sajiib— Amodjst op Salvage when Vessel is Dbhelict. 

The présent state of the law does not allow a too-close discrimination, in re- 
gard to the amount of salvage, betweeu property which has becorae derelict, 
and that which is not: the true principle is adéquate reward, according to the 
circumstances. 

In Adpairalty. 

Samuel Park and Augtistus Brandegee, for libelants. 

John C. Dodge é Sons, iot claimants. 

Shipman, J. This is a libel against the schooner Annie L. Hen- 
derson and hçr, cargo for salvage. 

On Sunday evening, September 10, 1882, the three-masted schooner 
Annie L. Henderson, owned by the claimants, on her voyage from 
Apalachicola to Boston with a fuU cargo of yellow-pine boards, struck 
on the Great rip,about 10 or 11 miles east of Sancotty head, Nantucket. 
She fille d with water and lay on the bottom, unmanageable. About 
275,000 feet of boards were under deok and about 100,000 feet were on 
deck. , By order of the captain a part of the deck-load was thrown 
oyerboard. About half past 5 o'elock on the morning of September 
llth, the captain, being of opinion that a storm was coming on, that 
the vessel would go to pièces, and that it was dangerous to life to re- 
main on board, ordered the saila furled, and with ail his crew, eight 
in number, left the vessel in a boat, and landed on Nantucket about 
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8 o'clock on the same morning, and reàched thè town of Nantiiokiat 
about 11 'o'dlock à. m. The&rew immediatèly went on board the 
steamiboat which left Nantucket about 12 o'clock, and Went to; Bos- 
ton. Tàe càptain and crew took- froni the vessel their clothing, tbe 
signai lanterne, the' iog, thermttrmé iûstruiflentSj charts, aiid ohlro- 
nometers. r :^ j. ', -' •■ ' ■' .'■>■ 

By the assistance of Mr. Macy, . the undèi*wi:itëifB' agent at Nan- 
tucket, the captain iprocured a schooner aiid aboïitlS rùen to go 
to and rescue, if possible, the wreck, when thè weather'would permit. 
On Monday, thé lllfa, there was a gobd strong breeze, and ît rained 
vei7 hard part of theday^ On Tuesdaj^ mèraing, the ÏMla, it blew 
heavily frôm the north-east, and'it'Wâs uâsafé to leayè th« harbo]*. 
On Tùèsdaîy af ternoon a watchman, whô h&ê been^làfeed withaglasB 
in the Nakitueket towi-clock towei: to desôry thëVessél, reported that 
she was adirif t and drif titlg to ^eà. The Wind waS too heavy to per- 
mit the ahatterèd schooner tôlëave-titt 12 o'olbokat night. During 
Tuesday night the Henderson drifted out of sight of Nftntticket. On 
Wednesday morning the '«^efatbbr moderated and «o6h went into a 
calm. The cbartered Vesael madeàn inefifëctual attëmpt about 7 
o'clock to gët out of the harbor. ïhia€ aftërnô'oh the captain iBarûed 
that thê'fi'shing smaek of the libelahts had started early in the 
morning for the Henderson, and as the reecàing expédition had had 
an eight or ténhours' start, he abàndoned the' idea 'of goingiti quest 
of his vessel, and on Thursday noon he wétit to Bcfston, thinking 
that if she had been picked up he could there receivê prompt infor- 
mation of her recovery. On Thursday the weàther was rough and 
jhe wind from the south made a heavy sea, sothat it would hâve 
been difficult for a vessel from Nantucket tô bave reached the Hen- 
derson if she had not been found by the Osprey. 

On Tuesday morning, September 12th, the fishing schooner 
Osprey, owned by the persons named in the libel, waslying inside of 
the fishing rip at Nantucket shoals. She was fiShing for cod and had 
been away from Noank, Conhecticut, about a week, and had some 
1,800 or 1,400 fish on board. About 7 or 8 o'clock in the morning 
the wind commenced to rise from the north-east and the smack was 
obligéd to start for a harbor. ïnside the Greàt rip she found drifting 
lumber, and about 11 o'olook saw, among the shoals, a schooner about 
one and one-half miles away, drifting to the south-weSt, and towards 
the South shoals, and went near enough to see that her crew had left 
her. There was a heavy sea, and it was blowing too hard for the 
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Osprey to board her. The Osprey got to land under the south side 
of the island about 4 p. m. on Tuesday. Wallace Brown was cap- 
tain; Robert Maehet was mate; Robert E. West, James Shiriey, 
Robert Brown, and Moses Chapman were the crew of the smack. 
About 2 p'olock p. m. on this Tuesday, William James Burgess, of 
Nantucket, one of the libelants, having heard that a vessel was in 
distress off the island and the captain was in town, went to the town- 
clock tower with his glasa and diacovered the Henderson drifting off 
the south shpre, and, at the same time, saw the smack Osprey. He 
immediately organized a party, consisting of Frédéric Marvin, 
Francis A. Mitchell and James Ramsdell, who fumished his whale- 
boat, and ail went in a wagon or other conveyance to the south 
shore- John P. Tabor followed on the railroad. When the weather 
hecame quiet, they launched the beat from the beachand reached 
the Osprey about 5 o'clock. They left Nantucket in haste, because 
they wanted to get ahead of any expédition which anybody else 
might organizô. 

The next (Wednegday) morning> between 4 and 5 o'clock,. the Os- 
prey, with herown crew and the five Nantucket men, and towing the 
whale-boat, started for the Henderson, and sailed till 10 o'clock a. 
M., when the wind entirely went down. Capt. Brown, Maehet, and 
the Nantucket men took the whale-boat and rowed 18 or 20 miles, till 
3 o'clock, when they reached the vessel and found that the mate and 
four or five men from, the schooner Sullivan Sawin were on board 
and were stripping the drifting schooner and had eut off the mizzen 
sail. The mate told Capt. Brown that he must see the Sawin's cap- 
tain, and if he (the Sawin's captain) said keep on, they would; if 
not, they would leave. The seven libelants then rowed about six 
miles, to the Sullivan Sawin, saw her captain, who gave directions 
that his mate and crew should leave the Henderson, whereupon the 
libelants returned to the schooner and obtained possession. They 
found that she was listed to the starboard and was down by the head, 
the chain-plates were broken, the mainmast was only held by the 
topmast back-stay, and was swinging to and fro, the halyard and 
sheets were afoul of the lumber, her starboard rail was a foot out of 
water, her deck was under water. They secured the mainmast, set 
up the rigging, disentangled the lumber, got out two hawsers, and 
lighted oakum dipped in a barrelof oil which was on board, so that 
the Osprey could find them. About 10 o'clock at night the Osprey 
came up, and the rescuing party got something to eat for the first 
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time since morning. Five men staid on board ihé Henderson, Capt. 
Brown being in command, and tbe remainder, Eobert West bèing in 
command, managed the Osprey. She towed the Henderson ail nigbt, 
with an increasing E. S. B. breeze. A.t 5 o'olook a. m. on Thursday 
there was a strong breeze, which increased till 11 0*^010011 a. m., when 
there was a higb mnd. At tbis time the vessels were S. S. E. of 
Block island. The hawsers parted off Block islajid about il o'èlock. 
The Osprey ma;dë fapt to the Henderson agàin at Montaûk. They 
continued together éôven or eight milèS, till they parted agaîn in the 
Race about 6 o'clôc|:^' Thé vessèlM reached New London abo'tft half- 
past 8 'o'cl^ck on Thui-sday evening. Soôn after the'y'aWived there 
was a Very heavy thûnder-storm. ; . r , 

The small hçài which the .O^ptey éènt Oh ' ïh'firkday ïnbïîiing tô 
the Henderson to pr9vi8ionhélr%as'tipSet,thè provisions ^ërè Idst, 
and her cfew had rièthing to ea't until they rôàèhed N^ew îiôtfdon." 
The Henderson was fuU of water; 'thé only dry place on her wàS aft; 
hër malts swayed to ànd fro; and she StéerÈd tery haird. " Whén the ' 
wind wâs strongest shecarried foresail q,n-djib. The wind wàs south'^ 
east until 3 o'cloçk p. m. on Thursday, when it changéd' to 'soùthi 
The most difficiilt part of the voyage v^as in the Race. Without the 
aid ôf another vessel the Henderson éould not ha,ve been birought to 
port. The Osprey could not hâve done it without the aid of the 
Nahtucket men. 

The testimbny was sabstantially concurrent that it was better to 
go to New London than to NewBedford or Nantucket. The point in 
disputé was whether it would not bave been better seamanëhip to go 
to Newport rather than to New London, which is confessedly the 
more distant port from the point "where the Henderson was found. 
The Osprey did not start for New London, but kept away from the 
land, 80 that if the wind shifted shé might be in readiness to go to 
the Vineyard or to New Bôdford or to New London. When she made 
Block island, Capt. Brown thought of going to Newport, but at that 
time, certainly, New London was the safest harbor to make. I am 
of opinion that the cagtain exerciâèd good judgment in the course 
which he pursued from the beginning of the voyage. 

The Henderson was 3 years old, rated A 1, cost $27,354, and, be- 
fore the accident, was wortb $23,000. To repair and provide her 
with furniture alnd an equipment cost $7,137.11. In her disabled 
condition, wheii she reached New London, she was wortb $16,000. 
Her cargo was wortb $5,000. The Osprey was wortb $1^500. The 
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danger from wliich the H^endersom was respued was very senous. It 
is imppjspiblp to tell \rliitlier, she..would hâve drifted, — whether to 
sea, as ia.the.theory of the claimants,. or to Martha's Vineyard or 
Muskeget . channelj as is ■ the ^opinion ôf the libelants. But, when 
she was found, shO' yras in the hands of thpae -^v^ho were stripping her. 
She would then hâve been tqrned adrif t, without sails or rigging, and, 
if found by a.passing yessçl, wQijld hâve been unable to help her- 
self in the violent weather of Thursday and the following days. Her 
ultimate fate would hi^ve been very. problematical. 

The servipes oft.he salyors were prompt, energetic, untiring, labori- 
ous, and sidllfnl. , They started between 4 and 5 o'clock in the 
moming. The captain started about 7 o'clpck, and could not get 
ont on accQunt of ^ «alfli. When tjie wind died away the salvors 
rovsred 18 or 20 Bçiiles f or ^ hour,9, aiid found the vessel in the hands 
of wreqkçrs^, then row.ed 12 miles more, without food, and got peaee- 
able possessio]^^, From.that night till the next night the men on 
board the Heijiderson were without fopd, and the men on both ves- 
sels were without sleép. They were at constant and hard work for two 
entire days,:and on T^ursday in. a, work of danger. The cargo of the 
Henderson yas so buoyant thàt she could not sink, but in the vior 
lent weather jpf'JÎ'hursday the cliances which her crew took oif the ves- 
sel's tripping, ,and pf being th^mselves sent overboard, are not to be 
overlooked. The contrast between their promptness and energy and 
the capt^in's.çpipewhat lei8ureIy,movemeuts, is apparent. The libel- 
ants workedrunder the spur of the h ope, of unusual reward, while 
the captain jEelt np such goad. , Thejr promptness saved the vessel 
and cargo from great danger. 

.Tj'he vessel \vp by.the captain's prderabandoped by her crew, with 
no expectation of return. The master ^ngaged a vessel and crew to 
gp after the wr.eck, and had more than a mère intention of Saving 
his vessel, Hejook step^ to return himaelf, and to endeavor to save 
hey. I do not. think it material to ând whether she was notteehni- 
caily a derelipt, because, in the présent state of the law in regard to 
ihe amount of salvage* Jt seems.tpme that the question is not pne 
of substantiai importance. Post y. Jones, 12' Kov. 150; The Fior- 
ence, 20 Eng. -Law & lEq. 607. Th€; vessel, at least, camç near to 
beilig a dere^çi, and was ^ jMasiidereliçt. , ... 

Upder ail the çircijiçistanoes of the case, I think that ,thq libelants 
areentitled to the aurp.of $4,950., and their costs. The salyag.' is 
to be divided in the following ma,nner: 



■$l;OO0ii0O 


60000 


500 00 


400 00 


900 00 


350 00 


1,200 00 


$4,950 00 
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To the owners of the vessel, - ' ' - - .' - 

To Capt. Wallace Browu, : - - » ♦ i. 

To Itobert F. West, , ; - - ;- .-i -r . , ; . 

To Rqbert Matchet, the mate, - - . , - - -, ■ ■ 

To each one of the other three sm^cksmen, $300, ampunting to - 
To James Ramsdell, the ownerofthe whale-boat, - - 

To each one of four other iîantucket men, $300, amoariting to ^ 



I should hâve allowed tb the Nantucket méù more than to the 
smacksmen, on account of their extra èxpenses at N'éw liondon, and 
in returning home, but I cannot avoid the idea that theré'wàs à flaTor 
of urlfairness in their hurrying away from Nantucket, without com- 
municating with the càptain, who, they had good reasôû' to supposé, 
was organizing an expédition for the relief of his vessisl; On the other 
hand, the eaptain would not probably hâve found his 'i^essel. He 
would not, in ail probability, hâve got away in his chartered vessel 
from Nantucket, either in the day-time on Wedneôdày or on Thurs- 
day. 



MuNTZ and others v. A. Rafx op Timbeb.* 

{Circuit Court, E. D. Loui»iana.3a,a\x&ry^,lSè3.) 

1. JtJRieDICTION. . 

A ràft of timber is subject to t!be jurisdictlon of Vke adminilty ort in the 
matter of ealvage 

2. Salvage. 

If part of a salvage servîceig perf ormed by one set of «alvors, and the salva^ 
is afterwards completed by others, the flrst set are entitled to reward pro tanto 
for the services they actuallyrendered, and this even though the part thcy took, 
standing by itself, would not, iuf act, hâve eflected the salvage. 

In Admiralty. ; 

jR. King Cutler, for libelants. " 

E. Warren, for ciaimants. 

Paedee, J. , On a very foggy morning in Fehruary, ,1880, a large 
raft of logs broke loose in the upper partof the ppi^of; New Orléans. 
It was discovered by the steam-tug Margaret^ alittle.steani,£erry-boat 
then plying across the river from Louisiana avenue, injth^ city of New 
Orléans, to Harvey's canal. The men on the raft called to the ferry- 
boat to assist in landing the raft. ïhe Margaret went to the assist- 

*Keporled liy Joseph P. Hornor, Esq., of the New Orléans bar. 
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anoe of the raft at considérable péril to herself, and with her steam- 
power and crew rendered more or less service in getting the raft 
towards the right bank of the river, where she could be landed in safety 
to herself and the other shipping in the port; but before the landing 
was accomplished the large tow-boats Continental and Wasp came 
up, and, taking charge of the raft, towed it to a safe landing-place in 
the lower district. 

The owner, captain, and crew of the Margaret libeled the raft for 
salvage. The district judge allowed |51 for the boat and crew. In 
this court on, appeal it is urged-rrFirat, that a raft of timber is not 
subject toythe jurisdiction of the ad^iralty epurt in the matter of 
salvage; second, that i\f,e> Jjiiargaret was too small and weak to beable 
to render salvage servi<îefi to a large raft ; third, that np salvage serv- 
ices can be allowed cppopensation wherethe praperty is npt saved, 
and that. tii9;i!aft in this, case was. savpdby the, large tug-boata and 
not by*the;M.^ï'igaEe[t;f/oi^it/i, that the services of< tho Margare^ weçe 
of no: vaine to the raft V; ( ' 

A few undisputed principles taken from the text-books settle this 
case : 

" Salvage is compensation for maritime services rendered in saving piop- 
erty or rescuing it from impending péril on the sea, or on a public navigable 
river or lake, %here iritetstate or fotegn commerce is carried on." Marvin, 
Salvage, § 97. " Salvage may be shortly describetl as an allowance made for 
saving a ship or goods',or both.from the damages of the seas, flre, pirates, or 
enemies." Jones, Salvage, 1. "It is absolutely essential that the salvoirs 
should hâve rendered actual assistance to vessel in distress." Joncs, suprà, 4. 
"If part of a salvage service is performed by one set of salvprs, and the sal- 
vage-is afterwards completed by others, the first set are entitled to xeward 
pi:Q,iiantç,îpr the services t^ey actually rendered, and this even although the 
part they took, standing by jtsélf, would not, in faot, hftve effected the sal- 
^yage." Jones, wp?'a, 9. r-^* Salvage constitutes an important subject of the 
admiralty jurisdiction, and this jurisdiction may be exercised as yféllinper- 
sonam as in rem." Conkl. Adm. 273. " ïhe district courts shall hâve juris- 
diction as follows: * * * Eighth, ot ail civil causes of adrairalty aud 
maritime jurisdiction." Kev. St. § 563. , . - . " 

The district judge was of the opinion from the evidence,'that the 
services of the Margèret and 'hôr oreW wére tùorè or' less valuabie in 
sâViûg thé iini/èrïléd raft,' "^àrid allowed f^l as cbmpensatiorii 

This jiidgta'eïit should beaffirméd,' and a dècree having that effect 
■*ili IJe enterëài ■ '''■ ' •.•'■-■.;!;■ ,^ , ', 
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MuNTZ and otHers p.A Raft op Timbbb.* 

[Circuit Court, E. D. Louiaiana. Jaauary, 1883.) 

JUBISDICTION— Raft— Salvagb. 

In a case where a raft is adrift in a fog on the Mississippi river, in péril of 
loss and great damage to itself and to other property, where the persons on the 
raft in charge called for assistance, and services of a maritime chàracter were 
rendered, and the court entertained and maintained jurisdlctiôh of a libel for 
salvage, its décision need not be taken as holding that a raft is à Tebicle of nav- 
igation, or can commit a maritime tort. 

l'orne V. Four Cribs Lumber, Taiiey, 536, distinguished. 

In Admiralty. On pétition for a rehèàring. ' 

R. KmgCutler,ioTçYib^\s.ni. 

JE. PForrew, for claimants. . ; .; 

Pardbe, J. a. rehearing is apjjlied for on the- àuthorîty of 
'Gastrel Y. Ôppresé Raft, 2 Woods, 213; Jones -v/Coal Bmgéé^S Wall. 
Jr. 53; Tome v. Four Cribs Lumber, Taney, 536. The case in 
Woods' Reports was a claim made for the ownership of Içi^ «uti by 
trespassers on lands in Mississippii and ^ixcorporated ,5yitti. other 
logs in the raft in controversy. - The case inWaUace, Jn, wa» Otteof 
.cQjli^ipn hetvïeen .frwo barg98.,,.jïîeijy[jer of thèse .cases touches the qies- 
,tion before the court. The pase in Taney, while it may de<5iape the 
.doctrine daimed ~by.<?laimants' prootor: in this eas^,; sçenjia tp» ha^^e 
l?ean; decided more, npon the rperits than.upon the jurisdictioDkQf .the 
court. The court saySjhowever:,: , , ,-, ;. 

;■:, " The ïssult of this opinion isthat raf t?; anehoi-çd in the,9<?rei),iia,'althoughiit 
miiybe a public nayig^ble river, arçnot the jiubjept-matter çif.admiiralty.ja- 
risdiction in cases wliere the right of property or possession is alone concerne^'' 

, It is not necessary to dispate this conclusion or anyoth^i: iovithè 
Taney tase, in order to maintainjurisdietion iQ this çasp* i Ingtead 
of a raft anchored, or ,one afloat,,aocprding to the. usage (jfthe tffde, 
•^thisicaseshowed a raft^d^ft in a fpig, in^pe,ç^ of Iftss ffind greijt idaîâ- 
«,g« to itself and to other property ,,wh6Be the p^sooq op; ;thp ^^.f t and 
in charge, calle^ for assistance,, andlSe^rvicBsof a piaritipn^, eharacter 
were rende^esd. , ' The diQfti8ior>,inrthiB.casej|îeed ^oji fee taken. ag, hold- 
ing that,»/ raft is a vebiolejof navigatioii» or jjan.cQmmitja mairitiaîne 
ort, or as being snbject toany other obligations and: ïe^ponsibilities 
ban a baie of cptton woald be subjeçt to under tjh^i^i^ç fiumva,- 

StanÇeS. : ! : ,:..,-;; ■,,, . ,..,■ • 

The pétition for re.bearibg isrefttsed. i : ^ 

' ♦Keportéd by Joseph P. Hornor, Esq., of the New Orléans bat. ' ' 



ThB J. Ç. WttLIAVS. 
'{District Court, S. D. New York. Januaiy, 1883.) 

1, Yesse;j>— Ship's Susbajsd— I^içn por Aevaucbs— Subrqgatioiç, 

Although, ordinarlly, the geapral agçi^t of a sliip, or the ship's husbani, has 
no maritime lien for'advaiipès..inade ia the usual course oii his employment 
about the ijjisiness of the ship, because mad(3 presuraably on the crédit of the 
owner8,,yèt, when the cirçuwstances show that his agenoy was an attendant 
upon his situation as mortgagee of the vessel, and for the purpose of further 
security, his advances in the management of the ship's business should be held 
to be made, not upon the personal crédit ôf the mortgagor, but upon tha crédit 
of the vessel, and for the protection of his mortgage ; and a maritime »lien. 
should, therefore, be sustained in his favor for such necessary paymentg and 
supplies as would be liens in favor of other persons, and he should be deemed 
equitably subrogated to the liens paid by him. 

2. SAMB—NOîLipTiPOR COMMISSIONS; 

The agent.'s own commisisîons for advances and for obtaining freights should 
hotjhôwever, be allô wed as liens. 

'In Admirai ty. ■ ' 

W.R. Beehé,'ptO(iioi'ioï\\he\&'a.i. 

JohnB.Whitingy'ptQOÏiyîîoieïuim.BXi.i. 

Bbown, Ji This cause, having befln tried 'before a commis- 
sioner to whôïù it was l'eferred, cornes bèfore me upon exceptions to 
his i-ôport in favoi- of the libèlàntô for the sum of $4;150.10. The 
îib'elant ie the receiver of Brett, Son & Go., who, in March, 1875, 
took a mortgage upon five-eighths of the bark, to secure |10,00O 
from John C. Williams^ to whom they advanced that money to aid in 
thie construction of the vesseL The bairk was built at ShelbournCf 
Nova Scotià, and was a British vessel. At the time of the advances 
it Vas agïèed that Brett, Son & Go., for their security, should hâve 
this mortgage, and also be the agents of the ship in New York. 

The libél' was filed in October, 1882, to recbver a balance due to 
Brett, Son & Co. for various advances and payments on account ot 
the ship ftrom Februaty 24 to May 31, 1882; and a supplementary 
libel was afterwards filed for additional charges and payments. 

During several years after the bark was finished, Williams was in 
charge ôf her navigation as master and as owner of five-eighths, 
Bréttv Son & Cdi' being hër général agents in New York. Prior to the 
lîharges forwMoh thé libel is brought, however, Williaihs had left the 
vessel, and was succeeded by the first mate, Smith, as master, who 
is not a part owner; and the business of the bark remained underthe 
management of Brett, Son ■& Co., as betore. Soiaras appears from 
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jhe évidence, th&' bark seeflï^ to' h'ave *uii ifrom NeWJÎork to vâ- 
rioas ports and back, aufl theentirebtifiiïiess managenieiii,>prôcur- 
ing charters, attendiflgto'her outfitj ïjep'airsi, paymeatîOf' bills>,'^iand! 
the collection of fireights, seeoïfi to ^haVè beeii 'wtblly iii the haiid#fol' 
Brett, Son & Co, 'Eh& owners' oî the other threô-'èighths; -whb fippear 
as claimants of thé veasel, rôceived théir shàre of ditidends from 
Brett, Son & Co. as profits were made,while. the proportion' due to 
"Williams, as owner of the remaining five-eighths, was appliôd on th'6' 
mortgage debtv ' ' ■' ' 

Upon the hearing before the commissionér, some proof iù regard' 
to varions items having beeù giveù, the correètness of the libel&nt's 
charges and crédits 'wèrô admitted by the claimants, reseïving oniy 
the question whethèr they constituted a maritine lien which c<>ald be' 
enforced ira rem against the vessel. < ^ mi! 

If the situation of Brett, Son & Co., and their relation tothesHip! 
and her owhers, were merély that ofj gênerai agents; or ship'S îhns- 
band, making the advances hère dOnght to be tecovered mérely in the 
ordinary coursé of their dûties ftSàUch, I shouldbé oompéllèd'tb holdj 
apon the authorities^thafe théy hâve no'lifen ilpon the ship therefOr, > 
although the OWners would be pet&b&ally liable to them for thèir sev-' 
éral shares. In siich case« the ageiit, or Bhip''B'hufibaïid, is p^ifôSumed • 
to act upon the personal responôibility of the owners onlj^. Hè i^f^ 
resents them in advancing niOneyS or in paying charges. Hié flkst is 
their aet, and, ordinarily, must' be presdmedto^bedësîjgùedijo' dis- 
charge the ship f rom burdens, not to charge her, or to retaiii Keiis' 
upon her, througH àny prâsumèd équitable assighment ôr subrogation. 
The Larc^t, 2 Ourt.407; The SarakJ, PTeet^, 2 Low. '5«5,^5e2j The- 
Tangier, 2 Low. 7. But in thîe case theagôncy of the vessel^vras- 
evidently attendant upon the mortgage, and designed as a fùithei^ 
security for the payment ol the money advaneed. When Capt. 
Williams left the vessfel, no^ considérable part of the'mortgagô had 
been paid, and from that time, àt le'aat, Brett, Son &iCo.ïÉad exclu- 
sive management of the business bf the ship for thé purpOôfii of work- 
ing off the mortgage debt. I '= >. •' !■ • 

Under such circûmstanceSi it seems to me that it cannot be pre- 
aumed that the advances and payments made by Brett,'Sèn & Cô., in 
+-he business of the ship, Tyere made upon the personal «redit of th«i 
owner. On the contrary, they were charges and payments necessarily 
made by Brett, Son & Co. in their endeavor to realize something to 
the crédit of their mortgage on fîve-eighths of the veasel, and, in my 
jndgment sliould be deemed to be made upon the crédit of the ves- 



660 FEDERAL BÇPQBTEIJ. 

i 

sel. This, it Beetns tp me, would be clearly so, as respects Williams, 
owner of th« five-eighths, aud as respects the three-eighths owned 
by the olaimants. I thïak tbe same inferenoe should be drawn 
from the fact that theclaimants clearly acquiesced in the manage- 
ment of the vessel by Brett, Son & Go., and must hâve known the 
circum8tan<?e8, their situation as mortgagôes, and the objeot of the 
managemeût of the ship by them. As ail thèse payments and ad- 
va-nc^S ■vVere made with the claimants* Knowledge aud aequiescence, 
they -would be, clearly, personally liable to Brett, Son & Co. for their 
sharea of thèse, necessary payments and disburfiements. To theni it 
does not p,ppeaF to hâve been qf any practical account whether the 
advance^./as respects the three-eighthft, are oonsideïed to hâve been 
madfe'^pp» the crédit of the vessel or upon their own pèrsonal crédit. 
The former was clearly the case as t&> the, fivè-aighths, and from that, 
I ithinji, a'^imilar intention sbouldi bç inferred as to the threë-eighths. 

AH the évidence points to the crédit of the vessel and ithe recovery 
of the mortgage debt as the gi'Oifinds of ail the advances and pay- 
ments by Brett, Son S; Co. ; and auchj I think, must, in this- case, be 
coneidered as the understanding of aJl the parties. Liens arising in 
the course of the business of the sJiip in favor of other persons would 
hâve priority over the mortgage liep;, ahd in paying the amounts of 
such prior .liens for the protectiûû of; their mortgage interest, Brett,i 
Son & Co. should be deemed equitably subrogated thereto. Tke Car 
bot, Abb. Adm. 150; The Tangier, 2 Low. 7; The Sarah J. Weed, 
Id. 562. ' 

For thèse reasons I think the présent case should be held to bean 
exception tp the. ordinaryrule as respects a ship's husbandor gênerai 
agent, and that the claim of a maritime lien by Brett, Son & Co. 
should be sustained for such necessary charges and payments for 
supplies or other necessaries furnished in the business of the ship as 
would hâve constituted liens if furnished by other persons, as being 
made in this case upon the crédit of the vessel, and upon an équi- 
table subrogation to the liens paid. Their own commissions, how- 
ever, on the charter procured by them, should not be allowed as a 
maritime lien, nor commissions on their own advances, amounting 
fcogether to $243.90, With this déduction the report should be con- 
firmed, and a decree entered accordingly for the libelant, with costs. 
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Wellb and others v. Oçegon Ey. & N. Co. 
Same ». Oeegon & G. Et. Go. 

{Oireuit Cowrt, D. Oregon. March 19, 1883.) 

1. Exceptions fok Impbrtinencb. 

Exceptions to a bill for impertinence wlU not oe allowed, ùnless it îs clear 
that the matter excepted to cannotbe material to the plaintifls' casé ;'atid mat- 
ters wliich may be so material are not necessarily impertinent beCaUsé tHey are 
Buch as the court may judicially take notice of- ; nor is it necessarily imperti- 
nent in a bill for an injunction to ref èr to récent adjudications of thé' question 
involVed, in similar cases ittother courts. ■ ■ • ' '. '; 

2. AcT OF iNCOBPORATioïr — Chanae of Corpohatb Namb. 

By an act of the législature of Colorado of Febfuary 5, 1866,\ certain persDns 
yrere incorporated as the " Holladay Overlànd' Mail & Express Company," 
with' the privilège and power of chariging itsname by an "order" oflts 
directors " approved " by thestockholders ; and the bill allèges that. the stc(ck« 
holders, in pursuance of said açt, duly changed tbe name pf the corporation to 
" Wells, Fargp & Co.," which changé was afterwards approved by the législa- 
ture by the act of January 26, 1872. Hdd, (1) that until thé béiitraryàppears, 
it should be presumed that the final action of thia stockholders was h&à ià pur- 
suance of the order of the directors i . (2) that tlie essential act in the proceed- 
ing was the vote of the stockholders, to which the prder of the bpard was 
only preliminary,' and therefore tha* portion of thé act providing for sùch or- 
der ought to be eônsidered merely directory; and (3) KtrMe, that the act of 
1872, approving the change, is hot in conflict with section 1889 of the Revised 
Statutes, forbiddlpg the législature of Colorado from granting " priyate char- 
ters or especial privilèges." 

3. Express Facilities. 

This term is probably a sufflcîent description of the accommodation or service 
which a railway or other transportation compaiiy is expeoted and may be re- 
quired to furnish a person or corporation engagcd in the express business. 

4. Express Business. 

This business has come to be a recognized branch of the carrying trade, of 
which the court will takc notice ; and a railway or other corporation created 
by the state );o serve the public as a common carrier, Is bound to furnish the 
usual and proper facilities to persons engaged in such business, who are so far 
the agents, bailees, and représentatives of the public. 

5. Décisions of the United Btates Circuit Courts. 

The circuit courts of the United States are co-ordinatetribunals, con.<(titufing 
a single system, and the décisions of one of them, deliberately made, ought usu- 
ally to be regarded as décisive of the question involved, until otherwise deter- 
mined'by the suprême court. 

6. Compensation of a Kailway Corporation, 

Section 86 of.the incorporation act, (Or. Laws, 532,)whiçh déclare.? a rail- 
way corporation forracd thereunder to be a common carrier, and empowers it 
" to coUect and receive such tolls or freights for transportation of persons or 
property thereon as it may prescribe." authorizes suoh cornoration totàke raa- 

. v.l5,no.8— 36 



sonable toU, not inconsistent with its character and obligation aa a conjmon 
carrier, and no mpre; and, so far, it consti tûtes a con tract between the corpo- 
ration and tiie state, the bbligatlon; of which the latter cannot impair nor any 
court disregard. 

7. KeABONABIjK CoMPEWSATIOKi 

Wiiart is reasonable compensation under said section 36, wlien tlie parties 
cannot agrée tliereabout, la a question to be deiermiaed by the court; but in 
allowing a provisional injunction requiring a railway corporation to furnish an 
express company with the facilities theretofore enjoyed by it, oyer and upon 
itsroad, th^, court will assume that, the compensation paid for such past facil- 
ities la reasonable, and requlre them to be furnished under the injunction at 
the same rate. 

In Equity. Suits for injunction. 

Clarence A. Seward, M. W. Feohheimer, and J. R. Lewis, for 
plaintifs. 

Joseph N.Dolph and J. F. McNaught, toi detenà&ntB. 

Dbady, J. Tbese suits were commenced on December il, 1882, 
and on the same day an order was made in each requiring the de- 
fendant therëin to show cause vrhy à provisional injunctiori should 
not issue, as, prayed for in the bill ; and also tl^at in the meaii time 
the défendants be so restrained. On January 25-6 the motions for 
provisional injunctions weifè hea^d at tength — ail the questions which 
can or may arise in the eaSeis being argùed by counsel with much 
^eal and ability, Contemporaneous with those, a similar suit was 
(Jommenced by the plaiiitiff in Washington territory against the 
Northern Pacific Eailway Conipâny, ànd by an ûnderstanding be- 
tween court and counsel a motion for an injunction was heard in 
that case at the same time with -the Qregon cases-^Mr. Ghief Justice 
Greenb of that territory, in whose court the case is pending, being 
piesent at the hearing. 

, It appears from the bill in each case that the plaintiff is a cor- 
poration organized under the laws of Colorado, and engaged in the 
express business on the Paciûc coast and elsewhere tt) the eastward 
of the Eocky mountains, including the country traversed by the lines 
of the défendants' railways, steam-boats, and steam-ships in Oregpn, 
Washington, Idaho, California, and British Columbia; and bas been 
such corporation and so engaged since February 5, 1866, when it 
succeeded to the express business cariied on by Heniry Wells, Will- 
iam G. Fargo, and four others, between New Yort a^d San Francisco, 
and elsewhere on the Pacific cost, since March, 1852. 

The défendants, the Oi'egou Eàllway& Navigation Company and 
the Oregon & California Ilailway Company, are corporations formed 
under the laws of Oregon, with tlieir principal ^ilaoes qî business in 
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Portland, an<i engaged in ij^e business of a;COmmoa carrier of freight 
and passengers; and as such corporation the former owns and opér- 
âtes certain lines of railways, steam-boats, and steam-ships in Oregon, 
Washington, California, and British Columbia, and the latter owns 
and opérâtes certain lines of railway in Oregon. 

It is alleged in the, bills that heretofore the plaintiff has been fur- 
nished by the défendants with ail the necessary facilities for doing 
its express business over and upon their said lines of transportatiou, 
for which' it has paid them a stipulated price, but that now the de- 
fendants refu,8e to furnish such facilities any longer, aud hâve noti- 
fied the plaintiff that hereafter they intend to do the express business 
on their Unes of transportatiou themselves ,* and that such refusai 
would work an irremedial injury to the plaintiff. ; 

The défendants filed exceptions to th? Jjills for impertinence, whioh 
were heard and submitted at the same time with the motions for the 
injunctions.,,, They are numeyous, and inciude a large portion of the 
allégations contained in tb^ bills, such as (1) matters which the 
court can judic^Uy know; (2) the extent, value, and importance of 
thé express business in the, United States, and the ^iccamstances 
ijnder which it bas grown up and been transaoted; (8) the .usage 
and past eonduet of railway cpmpanies in relation to the sarae; (4) 
the citation and quotatioQ effets of congress concerning or recog- 
nizing the express business; and (5) the averments concerning prier 
injunetions allowed by the courts in similar cases. 

J^n allégation will not be expunged from a bill as impertinent un- 
less its impertinence clearly appears; for if it is erroneously struck 
out the error is irremedial. Stçry, Eq. Pr. § 267. ;' 
, , Copsistently with this rule I do not think thèse exceptions ought to be 
allowed. It may be ma^erial to a fulj andproper présentation of the 
plaintiff's case to allège the existence of facts within the judioial 
knowledge of the court, and, if so, they are pertinent thereto. The 
fact that they may be proved by référence to the judicial knowledge 
does not dispense with the averment of them, pr render such aver- 
ment impertinent. So, in regard ta the allégations eonoefning the 
business in which the plaintiff is engaged and is seeking by this means 
to protect, the facts concerning its origin, growth, yaluei importance, 
and relation to the public and transportation coiQpanies, such as the 
défendants, may ail be material to a propçir understanding of the 
plaintiffs' case, ^and, if so, they may be stated with Teason&ble fuUnèss 
in the bill. And this rule is more especially applicable to cases likè 
thèse, which, although not ex^ctlypf first impression jinvolsetheap- 
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plicaiiôtt of' establiehed rûles and principles, to new and important 
instances arising out of comparativéîy récent but radical changes in 
tlie methods and^ircumatanoes attending the transit, receipt, trans- 
portation, and delivery of a very large amount of the valuable personal 
property in trust over the country. 

Concerning the injunctions alleged to hâve been recently allowed 
in several of the United States circuit courts in similar cases, the 
matter is undoubtedly a proper one for the considération of the court, 
as the adjudication of eo-or'dinate tribunals, and my impression is 
that it may as well be brought to the attention of the défendants and 
the knowledgé of the court in this way, as similar adjudications, to 
'■which the plaintiff- is ft party, commonly are, in suits for infringement 
of patents. Curt. Eq. Prec. 30; Curt. Law of Pat. 544. 
; In answer to îtbe applications for the injunctions the défendants 
■filed the affldavits of'iheir respective managers; but neither of thèse 
côntradiot Ot! qualiïy the facts hère statéd, éxcept itt one partictflar. 
The afïidavit of *he rùanager.v>f the Oregon & California Eaiiway Com- 
pany sdehies that the plaintiff bas' been notified that it would no longer 
be allowed'Jè'xpres's facilities' on its linés of railway, but, on the con- 
tr*ry, ^e^ra 'that' the pMntiff bas a oontract With sàid défendant for 
^id fsfôilitiës until Nèvetiibér 1, 1888, as far south as Eosebnfg, but 
not ovér the extension beîng constructjed to the sdiithern boundaryof 
the 8tate,and^hèhcon!ipIeted toEiddIe's station, someâ6 miles south 
of Eoseburg. But it appèàrs îrom the affidavît of the' président of 
the plaintiff that he #a3 înfoirmed by the président of the Northern 
Pacifie Eailway Company, and both the défendant coirporatîbns, in 
November, 1882, that the notice to the plaintiff from the Oregon 
R'aiMày & Navigation Company, to thé effect that it would not be 
■alloïwed express facîlities on its linës of transportation after Dècem- 
ber 81, 18à2, èxcèpt upon the steam-ships running between Portland 
ahd San Frafidisco, would léad to the same resuit in the case of the 
Osegon & Oalifbrnia Eailwâiy Company, and that bis boàrd had déter- 
mined to<«Otodnct the express ' business on the liries of the Northern 
■Pacifie laiiway Goinpahy and those of-the défendants for them- 
^selves. - '' ■'; ' ■ '- -' ,' /■ ' ^ ■■■■•■■' 

,. Upon the facts, then, Ithink'ît may be concluded that tlie défe'nd- 
ants intend and willi'unless restrained therefrom, withdraw from the 
plàiH'tiff ©Il thèiï lîûéB Of transpottation ail thé express faeilities héré- 
toforë àffbirdied it, for the small pdrtiôns of sach Unes which may not 
be ineluded'in that purpOse at présent would be of no benefit to the 
piaintiff if exoluded from the remainder. 
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But, tipon the case made by the bills, counsel for the défendants 
object to the allowance of the injunetions, bebause (1) it does not 
appear that the plaintiflf is a corporation or has capacity tô.'sae; (2) 
the statement as to the faciiities herétofôré àffordèd the plaintiff, ahà 
which will hereafter be requii'ed for the transa-ction of.its business, is 
insufficient; (É) the défendants oannot bereqtiired, under theîi: arti- 
cles of incorporation and the laws of the stâte, to afford the plaintiflE 
the faciiities demanded, or to give-it a prefeïence over othter shippers 
in the transporta.tion of freight; (4) if the plaintifif is entitled to a 
continuance of the faciiities heretoforè affordfed*it over^èxisting lines, 
it is not as to future extensions of such lines ; and (5) the cburt bas 
no power to détermine the ebïnpensation' to be patd by the 'pïaintiff 
to the'deféridatfts for expre'sâ'faéilîtiès. ■> . ■ i 

It is admittéd that the plaintiff wâs, on Pebruary 5, 1866, diil^f'iû- 
corpotatted, by an act of the législature bf Colorado of that date, &$ 
"The HoUadiây Ovefland Màilà Express Coiaparly," but it blàiméd 
that the subséquent atteinpt— Nèvènibér 12, 1866— to changé itB 
name to "Wells, Fargo & Company" failed of itis ^ùrposé, ààd tHéré- 
f ore there i^ ûd icorpOTatiôn bf that nàtné. ' ' 

It appears that section 11 bf thô act ineorpoirating the fiblïaâày 
Overland' Ma.il & Express 'Côttîpaily côritai'ned' à proviSioti ihé^î 
"said éouipany may change ità name whenever thé sàtnô sHàll 
be ordered by the vote of a maiofity bf the bbard bf directors ifrérebf ^ 
at a meeting duly cônvéked' f bi? tliiat purpiose : pr'bvidèd, suéh chàiigé 
is approved alsb by a majbrity bf the "stbckïïolflèrs in inWéàt ât a 
meeting duly cdnténed fof tha^ pui-pose by a caU from thé président 
of the compahy.*' 

The billsalîege that "on NbVèthbèr 13, 1866, and purstlEnt tb the 
power cbnfèrred by section 11 of àaid act of iiii?bi^poratîon,' fti^^ st odk- 
holdere of- 'thé saîd 'Holladay Oyérland Mail & 'Express 'Coinjiâny '' 
duly changed its said corporate name to the name of 'Wells', P&tgo & 
Company;' ànd such ôhaîn^è Wasduty apptoved by an act oï thië légis- 
lature of 'Colorado, jpasséd Jàiî'uaify 26, 1872."' The 'argument îo^'the 
défendant upoi!^ tHis point' is' that' a stockhpld'érs'meetîng 'ôdtÛd iïot 
change the na,me of the corporation, becausé the act provided' thàt 
the chairigé ôhould ' takè placlé iBy the 'act bf the diréctors, Wi& the àp- 
proval of the ^tockhbldèirs;' In ^Ëfu'pport ôf this constructibii of thé âcir 
counsel éités tVàllamet FàUs Goly.Iùttridge, 5 Sawy. 48,in'wlîich'é'â,Sé 
this court held that undeir seotibn;19 of thô Oregon corporation àct', 
(Or. Laws, 528,) which prbvideS that a meeting of the stockholders of 
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a corporation ma j "autlwrize the dissolution" tliereof.that such yote- 
did not dissolve the corporation, but only empowered the directors, by 
whom ail the.toowers of the corporation were exercised unless other- 
wise speciaily prpyided, (Or. JaawB, p. 526, § 9,),to take the necessary 
steps for its dissolution and winding up of jts affaira. But the cases, 
80 far.from beirig parall^, are just the reverse. , The Colorado act gave 
the prelipiinary action in the matter to the directorg and the final 
effective action to the stocliholders, while the Oregon actgives the initi- 
ative to the stockholders and the actual détermination of the question 
to th^ directorj. iMjy impression is that upon the facts stated tlie 
the name of the corporation was duly changed. 

And, first, it is alleged to hâve been done by the stockholders "pur^ 
suant to the power conferred" on them by the, act authorizing the 
change, — tha-t is, according to it; and to hâve been "duly" done by 
them, — that is, according to law. Upon thèse allégations, and until 
the contrary appears, I thipk ij; ought to be presum^d that the action 
of the stockholders waSjtakenafter the prelimin^ry order of the dir 
rectdrs, rather than without it. ■ , , . ,, 

And, second, taking into considération tlie whole provision on th& 
subject of changing the name and the rep,gon of it, the act ought to 
be construed as practically giying the power to make the change to- 
the stockholders absolutely, with or without the preliminary order of 
the directors. The latter are not authorizedtio change the name, but 
to njake an order that it may be done by the "company," and then 
cornes the proviso and gives the final power pver the subject to the 
"stockholders." The directors are the mère agents of the stock- 
holders, and the clause giving them authority to order the change be- 
cornes a mère régulation of conyenience concerning the method and 
order in which the thîng is to be done, and not the essence of it. It 
is, therefore, merely directory. Sprigg v. Stump, 7 Sawy. 286, and 
cases there cited. 

In Rexy.Loxdale, 1 Burr. 447, Lord Mansfield said: "There is 
a known distinction between the circumstances which are of the es- 
sence of a thing required to be done by an act of parliament and 
clauses merely directory." 

It is not necessary, therefore, to eonsider whati was the effect of the 
act of January 26, |.872, purporting to legalize the alleged change of 
nanjie. For the défendants, it is contended that the act is invalid as 
being in eonffiçt -yrith section 1 of,ttie act of March 2, 1867, (14 St. 
426; scc.ion 1851), Eev. St.,) forbidding the législature of a territory 
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"to grant privateicfaai-tèrsjor spécial privilegeaj bilt perroittiiig it io 
provide for the formation of corporations by "gênerai corporation 
acts." ■ ■ ■!>:■• V -■, 

This argument assumes that a législative aict naming or cbanging 
the name ,of a corporation is so far an act aathorizing the formation,' 
of a corporation, — a calling it into existence or xîonferring upon it a 
spécial privilege.r— and NewJ^-V. OregonCent. By. Co. 1 Deady,^16ii is 
cited as showing that "ths corporate name is a necessary élément of the 
corporation's existence," without whieh "a corporation cannot exist." 
But this remark tnust be éonsidered as made with référence to a cor-; 
poration formed under the corporation act of Ofegon, , section 4 of 
which (Or. Laws, 525) expressly providea . that the articles of incor- 
poration "shall speçify the name assumed by the corporation and by 
-which it shall be known." ■ Aïid yet the law might provide that A.< 
B., and G. should constitiite or be formed into a eorporatio» for.any 
l^iwful purpose without any spécial name or désignation. .. From the, 
necessity of the case it would hâve to be deeeribed, rather tban named, 
as A.j B,, andC, a corporation daly created or formed at a certain 
date for a certain purpose, and in timeit might CMfquire the name of 
"the A., B. & G. " railway or steftin-boat company, as the case might be^ 

I doubt, tben, if section 1889 of the Eevised Statutes does pjohibit; 
a territorial legi^ature firom naming or (jhanging the nameof an 
existing corporation, becàuâefsuch act is nota "charter" creating a 
corporation, or one conferring a "spécial ï)rivilege," within themean- 
ingof the section. To.name a corporation is not to croate it any 
more tban a person. Nor does it OQnfer:,on ita Bpecialnpriyilôge.: 
The privilège of having; a name is . not thereby monopoliz0di or 
exhausted, but may be enjoyed by every corporation that has wit 
enough to devise, one, upon the same terms., See Southern Pac. By. 
Co. V. OrtoKj 6 Sawy. 185. à,; , 

But the attempt;to legalïze the change ôf name may be said, to be 
an admission of its invalidity. Yet it must be oons^dered .thatthe 
matter of the change is lumped in the légalizing act with changes 
in the capital stock, aiid other ":acts and proceedingsofthe corpora^; 
tion;" and thereforô the validation of the change of name may hâve, 
had very little to do with the passage of the, act. And this augges-^- 
tion gets force from the récital in the preamble to the.act,jto :the 
effect that the name had been changed to Wells, Fargo & Company 
by "the iboard of directors and stockholders." , -•; ,ii ■ 

As to the insuffioioney of the statement of the .facilities aUowed 
the plaintiffs on the defendaût'sliues, and which will hereafterbe 
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required thereon for the transaction of its business, my impression is 
that the bills are probably explioit enough, though I think they 
might well bave been made more so. But "express facilities" is a 
term whichj frotn the nature of things, must by this time be pretty 
well understood between the parties most interested— the express eom- 
pany and the railway company. ' 

As interpreted by the custoras and usages of thèse parties, and 
sanctioned and ^adopted by the décisions of the courts, thèse facilities 
may be said to include the right to enter dépôts and stations with 
loaded and empty wagons; th* use of the platforms and space for the 
lôading and unloading'of -express freight; sufficient space in suitable 
3ars, difl.wn in passénger OT quick trains, fer the transportation of 
such freight; and a messenger in charge; thereof, with room for its 
assortmènt while in transit, and ^a flàfficient delay at stations for the 
deîivery and «ceipt of expiress niatter. Southern Exp. Co.y. Iron, 
etc.l Ry: Go. 10 Ffd. Eep. 213, 86Ô; Southern Exp. Co. v. Memphis, 
ete., iîy. <7o. 8 Ped. Eèp. 802. ■ 

"Express faciiitieë,''ffoiii the nature of the business, cannot be lim- 
ited to a definite space, but must correspond in this and other par- 
ticulars to the public want and convenience to which the express com- 
pany ministers. 

In thèse cases there oan be no difficulty for the présent in ascer- 
taining tbe facilities required by the plaiûtifif. For the purposes of 
this application they are such as it hàs heretofore been allowed. TJn- 
der the restraining orders allowed on the filing of the bills, the de- 
fendants are now furnishing and the plaintiff is receiving jnst such 
facilities without any inconveniônce to either pàrty. But the third 
objection, that the défendants cannôt be required under their charter 
and the laws of the state to afford the plaintifï the facilities demanded, 
or to give it a préférence over shippers in the transportation of freight, 
is the one principally relied on by the défendants to defeat thèse ap- 
plications for injunctions. Upon this point, the arguments and brief 
of counsel for défendants hâve left nothing unsaid in their behalf. 
Briefiy, the argument is this: At common law, while a common car- 
rier must carry for ail at a reasonable compensation, whieh must be 
settled by the courts if not agreed on by the parties, still be may dis- 
criminate in bis charges by carrying in some instances for less than 
a reasonable compensation, if he chooses. There is no statute in 
Oregon changing this ruie of the common law, or requiring a corpo- 
ration to transport freight in a passenger train, and in the custody or 
under the control of the shipper, therefore, the defenlants cannot be 
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reqiiired tô carry freiglit for Ihe plàîntiff at the same rate they may 
for others, or to furnish it any sueh facilities. In short, it is denied 
that either uiider the laws of Oregon or the past dealings betweeu the 
parties, "it is the duty of the défendants to permit an express busi- 
ness to be done over their liiies of tranaporta-tion at ail, in the manner 
required by the plaintiff," and therefore they mày refuse to do SO' ïf 
they please. 

In passing upon this question, at this preliminary stage of thèse 
cases, I do not deem it neoessary to do more thau to state my im- 
pression of the law as applicable thereto. 

In the case of the Southern Ex, Co. v. St. Louis, etc., Ry. Go.; 
Same v. Memphig, etc., Ry. Coi,- Dinsmore v. Missouri, etc., Ry. Co.; 
Same v. Atchison, etc., Ry. Co.; Same v. Denver, etc., Ry» Co., 10 
Fed. Eep. 210, arising in Missouri, Arkansas, Kansaa, and Ciolorado, 
and lately heard together at St. Louis before Mr. Justice Miller, of 
the suprême court, and Circuit Judge MoCraby, the défendants were 
perpetually enjoined from refusing or withholding the usnal eipress 
facilities from the- plaintiffs. In the opinion delivered by Mr. Jus- 
tice Milles it is stated that "the express business is a branch of thi& 
carrying trade that has, by the neeessities of commerce and the 
usages of those èngaged iû transportation, become knowu and reeog- 
nized," and sufficiently so "to require the court to take notice of it'as 
distinct from the transportation of the large mass of frei^ht' usually 
carried on on steam-boats and railroads;" and "that theobject of this 
express business is to carry small and valuable packages rapidly in 
Buch manner as not to subjeot them to the danger of loss and dam- 
age which to a greater or lésa degree attends the transportation of 
heavy or bulky articles of commerce, as grain, flour, iron, ordinary 
marchandise, and the like." And alsothat "it has become law and 
usage, and is one of the neeessities of this business, that thèse pack- 
ages should bè in the immédiate charge of an agent or messenger of 
the person or company engaged in it," without any right on the part 
of the railway company "to open and inspect" them; that it is "the 
duty of every railroad company to provide such conveyance by spé- 
cial cars or otherwise, attached to their freight or passenger trains, 
as are required for the safe and proper transportation of this express 
matter on their roads, and that the use of thèse facilities should be 
extended on equal terms to ail who are actually engaged in the ex- 
press business at fair and reasonable rates of compensation," to be 
determined by the court wherethe parties cannot agrée thereon; and 
that a court of equity "has authority to oompel the railroad com-" 
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panîes tô oàrry thîs express rûattér arid to perfordi theduties in that 
respect" as iadicated. 

SubstantiftUy the same conclusion had been reached by several other 
judges in .the United States circuit bourts in tàe same and similar 
cases reported iii '2 Fed. Ekp. 465; 3 Fed.; Rep. 693; Id. 775; 4 
Fhb. Eep; 481; 6 Fed. Eep. 426; '8 Fed. Eep. 799. 

The only case cited from the décisions of the fédéral courts to 
the èoïitrary'of thèse ia Chariibloi y. JPa., etc., Ey.Co. 4 Brewst. 563, 
in -wàichu preliminary injunction -wasTrefused by Judge MoKennan 
in a similar case; and also the basé of JVezy England Exp . Go. y. 
MiAmylic., R%. Co.5T.Mei 194, aitd Seargeht t. Boston, etc., Ry Co. 
115 AJass. 416, in which the'-right ofan express, companytowhat 
are Mowftias. express iafeilities on the deféûdants' roads -vpas denied. 
But îtbe véryidecidedlweight and numbér of: thèse anthorities recog- 
nize the ëxiatienoé of the, express business and the right of those en- 
gagea iûitjto hâve, the properfaeilities theïefor allowed them by 
the défendants, and to seeiiTe the eame by iiïjunction in case they 
are- refûsed. Until this question is settled by thé suprême court, 
thèse deliberaèe décisions of co-0rdinat© tribimalB, like the circuit 
courts, oughîtr^iexreept) ia an- extrême case, toîfuriaish a guide -for the 
deciBidn!of.fitiii8i.éourt. This : is the rule that bas been followed by 
justices of 'the suprême court on the. circuit, (WaMurn v. Qould, 3 
Stocyj 183; SrooÂ:s T.^J5icM«M,'S Mcl/ean, 250; American, etc., Co.v. 
Fiber, etc.,Co.Z Fisher, 363,) and in Goodyear, etc., Co. v. Milles, 7 
0. Q. 40, Judgè Emmons examines the question at some length, and 
conclùdes thàt "if one System of co-ordinate courts more than an- 
otber calls forthe application of thèse gênerai principles, it is that 
of the circuit courts ôf the United States. * * , * Although 
divided in jurisdiction, geographically, they constitute a single System, 
and wheri one court bas fuUy oonsidered and deliberately decideda 
question, every suggestion of propriety and fit public action, demand 
that it should be followed until modified by the appellate court," 

However, my own impressions of the law are in harmony with thèse 
rulings. If the defe^ndants were merely private common carriers, and 
thé fact being admitted, which is manifest, that within the last 30 or 
40 years persons or organisations known as expressmen or exin-ess 
companies hâve grown up in.thei country and introduced and are 
condiictiiig the business of transporting a olass of comparatively small 
but valuable packages over railway lines in spécial cars attached to 
passenger trains in the charge of an agent, the same being coUected 
and delivered by said companies at points beyond the line or iermini 
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•of Ihe railway, it would be their duty' to furnisïï the usual facilities 
for such transportatioa over their Unes. The obligation of a com- 
mon carrier, as thafc of others who serve the publioj may vary with 
the condition and circumstances of society. What-is suitable and 
convenient in one âge' is not in another. Thç individuals who eon- 
stitnte the public hâve found it convenient to emptoy the express 
companies to transport certaiii articles for them insteadofattending 
to it in. persoh. So far, then, thèse companies ïtepresent the pT;iblic, 
and ^ it bas become ain esiablished usage and iîommon method in 
the caiirying trade to transport sûch paôkages iif the charge of the 
shipper in a "spécial car, on pàsseriger time, they hâve the same right 
to demaind and receive thèse facilities at the hands of the défendants 
as would any one of the individnals whoîn they represent. But the 
défendants are common carriers, and more: They are al6o corpo-' 
rations created by the state for the public use, and may be com- 
pelled to perform their corporate fonctions accordingly. True, the 
stock of the défendants is private property, and their business^ is 
directiy managed by private persons of their own sélection. But, 
nevertheless, the prime purpose of their création and «xistende is to 
f urnish the public suitable and convenient facilities for transporta- 
tion of f reight and passengers. It is the business of the state to 
establish and maintain highways, as means of transportation and 
communication within its bordera, and to this end it created thèse 
défendants, authorized them to condemn private property to their 
use, to construct and operate their roads, and to take tolls for carry- 
ing freight and passengers thereon. Taleott v. Township of Fine 
Grove, 1 Plippin, 144; People v. N. Y. Cent. Ry. Go. (N. Y. Sup. 
et.) Daily Eegister, Feb. 10, 1883; Ry. Go. v. Maryland, 21 Wall. 
470. 

The défendants having been created by the authority of the state 
to serve the public as common carriers, cannot lawfuUy omit or refuse 
to perform their duty in this respect. They exist to do the business 
of a common carrier, and to do it in that way and manner which the 
law directs or the well-established usage of the country requires. 
For this service they are entitled to a reasonable compensation. But 
it can make no différence to them whether such compensation is paid 
directiy by the owner of the package transported, or by the plaintiff 
as bis bailee and agent. Neither is the business of the plaintiff in 
any sensé or degree a burden or tax upon the corporate facilities or 
resources of the défendants. On the contrary, it is, from the very 
nature of things, of benefit to them; for, by reason of the spécial 
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méans it uses fo collect, care for in transit, and deliver the freiglit 
confided to its custody on and beyond the Une of the railway, it must 
oontribute materially to the volume and vahie^ of the business done 
thereon. 

In cffnsidering thîs phîtse of the question I bave laid out of view 
the allégation that the plaintiff bas expended time and money in 
building up its express business on and over the défendants' liues of 
tranèportation, whieb it would be unjust and,inequitable now to dony 
it the further use, and benefit of., Aûd.;I rest my conclusions on the 
fact, as stated by Mt. Justice MitaiBB, that the express haa hecome 
a recognized branoh of the eaïrying trade, and therefore the défend- 
ants, being corporations required and aUtliorized by thé stateto serve 
the public. as, and transaot the business ôf, comraon carriers, ara 
bound to furnish the plaintjff, as the agent, bailee, and -représentative 
of the public, so far» with the proper and usual faeilities for doing 
this brarich of such trade. 

This makes it unneeessary to considor the fonrth objection of the 
défendants, that theplaintiffùsnot, by reasohof the faeilities hereto- 
fore afforded it on existing lines of transportation, entitled to the re- 
lief sought as to any future extensions thereof. And this brings me 
to the considération of thofifth and last, objeption, that the court 
bas no power to détermine the compensation to be paid by the plain- 
tiff to the défendants for the Services demanded. Counsel for the dé- 
fendants rest this objection on the ground that the state, in and by 
section 36 of the corporation^act, bas, contracted with the défendants 
that': they may charge such toUs iaa they may see proper, and that, 
therefore,. they eannot be reqUired ta carry fteight for the .plaintiff on 
any other terma or conditions. 

Section 2 of article 11 of the state constitution is also cited. It 
provides' that corporations, exoept municipal ones, shall not be cre- 
ated by spécial laws; and "ail laws passed pursuant to this section 
may be altered, amended, or repealed, but not so as to impair or 
destroy any, vested corporate rights." 

Section 36 of the corporation act (Or. Laws, 582) provides: 

" Every corporation formed under this cliapter for the construction of a 
railway, as to such road, sliall be deemed common carriers, and shall hâve 
power to collect and receive such tolls or freiglits for the transportation of 
persons or property thereon as it may preseribe." 

It is not apparent that this constitutional provision has any bear- 
ing on the question under considération. The législature has not 
undertaken to repeal or modify section 3G uf the corporation act, and 
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tbis court is bound in tbe mean time to allow it f ull force ànd effect. 
If it constitutes a contract between tbe state and tbe défendants, by 
which tbey are absolutely and perpet&ally authorized tofittbeirown 
charges for transportation, as claimed by their counael, it is pro- 
tected from bostile législation by section 10 of article 1 of the fédéral 
constitution. ^ But if it is not a Contract at ail, but a mère permisr 
sion for the time being, then it is not a vested right, but a matter 
subject to the power of the législature. However this mày be, it is 
in the mean time a law of the st&te applicable to.thfe subjeet of thie 
right of the défendants tp take toUs^ svhich.this .court mttst eonstTOe 
and giye effect to aficordingly. , ' 

And, first, the right to take toUs on a highway is aaattribute of 
Bovereignty, and cannot be «xercised by the défendants vritbout tbe 
authority of the state. Il may be said that the authority to forin a 
corporation to construct and operate a highway, as a common car- 
rier, impliedly gives the right to take reasonable tôUs for trafic 
thèreon. But this bas nOt always béen conpeded, and it is probable 
that the clause concerning toUs was inserted iii this section prima- 
rily to authorize the takiiig of tolls at ail, and then, for the time be- 
ing at leaat, only in such amount as the corporation might preècribe s 
that is, fis alnd set down beforehand, and not according tô the whim 
or caprice of each occasion. Charles. River Bridge 'V. Warren Bridge, 
11 Pet. 544. Again, the législature, in. enacting this section, is pre» 
sumed to bave acted with knowledge of and référence to the fact 
that by the common law a comiûon carrier was only entitled to a 
reasonable compensation^ for his services. 

The reasonable inferençeftom the circumstances is that the lég- 
islature, in considération of the promises, intended to confer upon the 
corporation, so long as it maintained and operated its road as a high- 
way, conducted by a common carrier, at least the authority to take 
reasonable tolls; in other words, the duty and obligation bf a cord- 
mon carrier being imposed on the défendants, they were granted thé 
corresponding privilège of charging a reasonable compensation for 
their services. And so far, I think, this section is a contract between 
the state and the défendants, the obligation of which it is beyond the 
power of the latter anywise to impair, (section 10, art. 1, U. S. Const.,)' 
or any court to disregard. But, in my judgnrent, the section was not 
intended to do more than this, and ought not to be otherwise construed. 
It is a lieense or grant to the défendants upon sufficient considéra-, 
tion tç take such tolls for freight and passengers as are consistent 
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with the duty and obligation they owe to the public as common car- 
riers. ■ 

It is welï settled that a grant of this kind is néter to be construed 
beyond its plain terms, or contrary to the manifest reason of it; and 
if there is a reasonablè doubt as to its acopé or meaning, that doubt 
fflust be resolved in favorof the public or state. Charles BiverBridgey. 
Warren Bridge, supra, 54:é, 600; Cooley, Const. Lim. 394, and the cases 
there cited. And this question ôeems iïi effect to hâve been similarly 
disposed of by Mr. Justice Miller in the caseof tbe Southern Express 
€o. Vi St. Louis, etc.i By. Co. 10 Fkd. Ebp. supra. For, in the an- 
swer of the défendant, as appears from a quotation therefrofn ih the 
brief of counsel for the plaintiff, it is stated that under its charter it 
was authorized to transport ail articles «sually carried on railways, 
and"to charge iand receive such tollsand freights" therefor "as shall 
be to the intereat of the same, and that the directors of the défend- 
ant are therein authorized to establish such toUs, and to alter thé 
same from tirae to time;" and in the opinion allowing the final in- 
junction he says, (10 Fbd. Rep. 215:) "I am of the opinion that 
neither the statutes nor constitutions of Arkansas or Missouri were 
intended to affect the right asserted in thèse cases; nor do they pré- 
sent any obstacle to such decreës as may enforee the rights of the ex- 
press companies.'' Under the circumstanees, this language can only 
be understood as a décision that the grant to the Missouri corpora- 
tion to take tolls in similar if not stronger language than the Oregon 
one, is to be taken and eonsidered as a grant to take only reason- 
ablè tolls, 

The question of the power or right of the défendants to engage in 
the express business at ail, at least the accessorial service of coUect- 
ing and distributing packages off their Unes of transportation, bas 
been argued also, but it is not necessary now to consider it. The 
plaintiff does not ask to exclude the défendants from the business, 
but only that it may be permitted to oarry it on as heretofore. 

On the whole, I am of the opinion that the plaintiff is entitled to 
the relief soaght, and therefore ought to be secured by injunction, 
until the final hearing, in the use of the facilities for conducting its 
business heretofore allowed it by the défendants. 

A spécial reason for allowing the provisional injunction is also 
found in the fact that by exacting the proper security from the plain- 
tiff, the défendants will not be injured, even if it should be finally de- 
termined that the plaintiff is not entitled to relief ; while if the in- 
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jnnction îs not now allowed, its business will be like water spilled on 
the ground^ — irredèemàbly deçtyoyed. , Kerr, Inj. 212. 
(: The défendants being secared by the opération of section 36-of the 
oorjïoration act, as now construed, in the right td tàke reasoh&ble 
foUs, the question of what iô reasonable miist^ uiiless the parti0.a can 
agrée about it, ■ be determined, by the; court. But, for the pui^ose of 
the provisional injuuction; the -court -will aaraBie thàt the ecMpénsa- 
tion heretofore paid by the plaintiff tb the defeûdanta for express 
facilities, is re,a,,spBable, ^nd will rçqpire the défendants to fumish 
ithjfnj 4uTOg the pendenoy ottbe suit, oriuntil further order of the 
court, upon their linesof transportation, and the exteusidus of them, 
at the same rates. . , 

Let an injunction issue commanding and restrainipg ihë:âefendant 
in each case, as prayed for in the bill,; the plaintiff fifst giving bond, 
with Bufficient sureties, to.be appirôvéd by the marier of this oourji, in 
thé sum of'fé'd,OÔb, cônditioiièi'to p^y the Refendant a reasonàble 
•'obmpen^tib'n fro'iifi tiiié'to fômè fprBuch iàcilities as heretofore, and 
ail a&hageë 'vrhich'the défendant may sûstàin by reasoh of this in- 
"i'tinction, if'the'sàmé'saall be àdjudged wfôngîul, to be àscertained "by 
a référencé or ot^ërwise, as tHis court may direct. BmeeÛ v. Foi^- 

ï«y, 106 u: Si 443. "' :; 



NïoKALS and others r. ÎÎew York, L. E. ife W. R. Go. and othérs.' 
ifli¥cutt Ùyairt,8lD. N^ tork. Janusry 1, 1883.) 

1. CORPOBATIOTIS— DiVIDEND OH PbBFBRKKD STOCK— DKI*Bin)ENT OH DeOLAKA- 

TioN op Profits. 

The dividend on preferred stock may judiciously be conditioned on the déc- 
laration of "profits hy the board of directora of a corporation ; ând when 8uch 
intention appears from the juxtaposition of terms, and an ezamination of the 
agreement of the sb^reholders, it will be sustaiaed. 

2. Same — Nature of Profits. 

That a board of directora has determined to apply ail profits made by a road 
to its improvement does not take away their présent charaoter. ■ In this respect 
net earnings and profits are alike ; and, largely at least, the improvement would 
be chargeable to capital. 

3. Same— RiGHT To ComfeIi DrvisioH. 

The rights 6f preferred stockholdèrs are not those of creditora ; but still they 
may, under the plan of organization of a corporation, be made so far superior to 
those of common stockholdèrs as to enable fhem to compei a division of profits, 
which the board of directors had determined to accumulate, 

•Reversed. See 7 Sup. Ct. itep. 309. 



576 ^ FEDEBAIi BEPOBTEB. 

4. Samis— Case Stated. 

OWTïersof preferred stock entîtlea to an anntiaI,non-accnmulatingdlvidend, 
dépendent on^a déclaration of profits by a board of directors, which had re- 
ported more thaa sufflcient net profits, but had determined to use ail for tbe 
improvement of the road, can compel the payment of dividends therefrom. 
If they do not get their dividends eacli year, they will never get them ; the ex- 
pected iticrease in net earnings could not beneflt tbemas long as the road could 
othef-wisë pày thèse non-aocumulating dividends. Such property could be ap- 
propriated fof the gênerai good of ail stockholders no more than any other 
property of thèse stockholders. 

6. SamB— ASSIGNMBNT. 

-Such rightâof_ preferred stockholders to share in profits are mère incréments 
Of, and pass by assignment ot, the stock ; though this might not be true of 
fully-declared dividends. 

In Equity. 

C. E. Tracy, for orators. 

Wm. D. Shipman, for défendants. 

Wheeleb, J. The défendant corporation appears io hâve been 
organized under the lawa of the state of New York by the preferred 
and common stock and security-holders of the Erie Railway Company, 
pursuant to a plan of reorganization assented to by them, whioh be- 
came a part of its charter or certifioate of organization under the law. 
Aiaong other stock and securitiéa of the new company provided for in 
the plan to be issued and delivered, there was to be, as specilied in 
paragraph 13, — 

"Preferred stock co an amoiinc equal to the preferred stock of the Erie Eail- 
,way Company now outstanding, to-wit, 85,369 shares. of the nominal amount 
of $100 each, entitling the holdera to non-cumulative dividends at the rate of 
6 per cent, per annum, in préférence to the payraent.of any dividend on the 
common stock, but dépendent on the profits of each paiticular year, as de- 
clared by the board of directors." 

The board of directors, in "their report of the opérations of the 
company for the fiscal year ending September 30, 1880," state that — 

The gross earnings and operating expenses of the road, including ail 
branches and leased Unes, hâve been as follovvs: 

EAKNINGS. 

From gênerai freight, • - - $11,199,498 37 

" coal, .... 3,191,616 96 

" passengers, .... 3,682,951 18 

'■ mails, - - . - 163,771 38 

" express, . - . - 328,867 15 

•' miscellaneous, - . . 116,403 82 



$18,693,108 86 
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Amount brought forward, - - - $18,693.108 86 

OPBKATING EXPENSE8. 

Tor conducting transpottation, - - $5,109,979 90 

" motive power, . - ' - 3,291,141 43 

" maintenance of cars, - - - 861,135 29 

" maintenance of way, - - 1,938,715 41 

" gênerai expenses, ... 442,953 32 



$11,643,925 35, 



Net earnings f rom trafflc, - - $7,049,183 51 

To which add earnings from other sources, • - 783,956 65 

Total - $7,838,140 16 

From wîiich deduct înterest on f unded debt, rentals of leased 

lines, and other charges, - - - - 6,042,519 45 



Leaying a net profit from the opérations of the year of $1,790,620 71 

A dividend of 6 per cent, upon the amount of preferred stock out- 
standing would amount to $489,403.50. This whole amount of net 
profit, together Tvith $737,119.34 received during the year from as- 
sessments on stock, was applied by the direôtors "to the building of 
double track, érection of buildings, providing additional equipment, 
acquiring and cônstruoting docks at Buffalo and Jersey City, and to 
the addition of other improvements to the road and property." And 
they "Eesôlved, that in the présent condition of the property of the 
Nfew York, Lake Erie & Western Eailroad Company, its directors do 
nôt deem it wise or expédient to déclare a dividend upon its pre- 
ferred stock." The orators are holders of preferred stock transferred 
to them since the close of the fiscal year 1880, and since the report 
of the directors of that year, and by their bill of complaint seek, 
among other things, that the net profits of that fiscal year be asoer- 
tained, and that the dividends due to the holders of preferred stock 
in respect thereof be direeted to be paid. 

There is no question raade, nor any apparent room for any, but 
that ail the rights which the orators hâve are the rights of stoek- 
holders as such, and not as of ereditors, nor but that the holders of 
the preferred stock bave rights under the law of the organization 
superior to those of the common stockholders, according to the plan 
of the organization. The principal question is as to the true con- 
straction and légal effect of this plan. Counsel, at the outset, differ 
as to what is the import of thelanguage of this thirteenth paragraph. 
The counsel for the orators insists that the profits are what are to be 
v.iri.no.S— 37 
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deolaïed by the directors, and tbat a déclaration of profits by tbem 
entitles the holders of the preferred stock to dividends from the pro- 
fits so declared ; while the oouusel for the défendants insista that the 
dividends themselves are to be de8lfered,and that until declared thèse 
stockholders cànnot bè entitled to any. 

The sentence "as declared by'the bôard of directors" is direcÉly 
Gonnected.wjth thé one embracing profits, and not with the one in- 
eluding-dividends, and can only be construed as applying to the lat- 
ter by outside force. It is argued that the expression is applicable 
to dividends, and not to profits, and that it ttiust be understood as 
intended to apply to that to which it is appropriate. It is, however, 
not wholly inapplicable tp , profits, ; The affaira of the corporation 
were tobe in the hands of the directors, and it might well be sup- 
posed that they would know and make known vhether there were 
profits or not; and if any rèsalt was to be made dépendent upon 
the. existence of profits, the f act of ^their existence might well be re- 
ferred to the deelaif^ition pf the; directors., This plan is an entire in- 
skiVQenty.speaking the aame language throughout, apd the obvious 
meaning of similar expreBsipns jn other parts might throw some 
light upon ti^e. ipeaning of this.' In paragraph 19 there are provisr 
ions for the paymeat of non-c;umiilative interest at "the rate of ^ 
_per cent, per annum, or at such lesser rate for any fiscal year as the 
net earnings of the çompany for that year, as declared by the board 
crf directors, and appli<îable for that purpose, shall be suffieient to sat- 
isfy." Hère it is plain that the net earnings, and not the interest, are 
to be declared by the directors, and that the payment of the interest 
was to be dépendent upon the déclaration of the net earnings. There 
is nothing more incongruous about the déclaration of profits than of 
net earnings by a board of directors of a railroad company, and it is 
natural to infer that the payment of dividends to preferred stock- 
holders was intended to be made dépendent, in one aspect, upon a 
déclaration of profits by the directors, the same as a payment of 
interest to bondholders was upon a déclaration of net earnings by the 
same board. 

The next question is whether the directors hâve so declared such 
profits for the, fiscal year 1880 as to entitle the holders of preferred 
stock to dividends for that year. They bave expressly stated a net 
profit, after deducting , from the earnings ail expenses attending the 
making of the earnings, and of maintaining the property by which 
the earnings were made, and ail fixed charges for interest and rentals, 
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aeveral time3 larger than tlie wholè aînourit of this dividend. They 
hâve, on the other hand, stated the improv'ements, and resolved that 
they do not deem it wise or expédient to déclare a dividend to the 
preferred stockholders. There is no prêteuse bût what the âtateméiits 
of the directors are ail true, in fact, nor but that in *hat they bave 
done they hâve acted in good faith. - 

Hereisno question ofseparatingonepart of thebusinèssfromthe rest,' 
as there was in St. John v. Erie Ry. Co. 10 Blatchf . 271, and 22Wâil. 
136; there is hère a net profit over ail expansés of ail the opérations 
by whieh profit was made. It is wanted for judicious improvements 
of the property, looking to future pirdfits. This doès not take away 
its charaeter as a présent profit. It would be a profit, whether it 
should be laid out upon the property to enhance its value, or left in 
the treasury of the company, or divided among the stockholders. 
This question is somèwhat like that in Union Pacific R. Co. v. U. S. 
99 U. S. 402. There the question -was as to net earnings. In treat- 
ing this subject, Mr. Justice Bbadley said : 

"As a gênerai proposition, net earnings are the excess of the grosa earn- 
ings over the expenditures défrayée! in producing them aside from and ex" 
clusive o£ the expenditure of capital laid eut in constructing and equipping th« 
Works themselves. ïheoretically the expenses chargeable to earnings include 
the gênerai expenses of keeplng up the organization of the company, and ail 
expenses incurred in operating the works and keeping them in good condi- 
tion and repair; while expenses chargeable to capital include those which are 
incurred in the original construction of the works, and in the subséquent en- 
largement and improvement thereof." 

There is a différence in some respects between net earnings and 
profits, but not in this aspect. What would be net earnings would be 
a profit, unless there should be some liability outside the earnings to 
be met before there could be any profit left. Within the définition of 
Mr. Justice Bkadlby the improvement sought to be set over against 
earnings would largely, at least, be chargeable to capital, and not left 
to reduce profit. And the décision of this question may properly be 
somèwhat affected by the nature of the dividend to which it is sought 
to bave the profits applied, as appears by some of the reasoning in 
that case. Stress was there laid upon the fact that the government 
would be merely put off in receiving, but not defeated as to, its share 
of the net earnings by a libéral allowance in their expenditure upon 
the property. Hère thèse dividends are non-cumulative, and if the 
holders of this stock do not get thèse dividends in eaeh particular 
year they never can bave them. The improvement of the property 
by the expenditure of the money belonging to them goes to the bene- 
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fit oî the other owners, and not to them, so long as it would pay the 
dividends on the preferred stock without the expenditure. 

This property for the year in question was able, as it was, to pay 
the preferred dividends; the improvements were made for the pur- 
pose of increasing the dividends, but they would not inçrease theae 
stockholders' dividends. When it cornes to the question of using the 
profits which would go to one set of stockholders for the benefit of 
another set, a moi*e rigid rule should be applied. The question be- 
comes more one of right, to be determined by the law, than one of 
policy, to be determined by the discrétion of the directora. Hère 
were profits in fact; the preferred stockholders had rights dépendent 
uponihis fact. Theae rights could not lawfuUy be passed by for the 
benefit of other interests, however intimately conneeted, any more 
than any other property of the preferred stockholders could be ap- 
propriated to the same purpose, on the ground that auoh appropria- 
tion of it would be for the beat good of the whole. 

Thèse rights are the rights of stockholders, and not of créditera; and 
it is said that stockholders are not entitled to reçoive dividends until 
they hâve been in some manner declared. This is, doubtless, in gên- 
erai true. It grows out of the contract by which stockholdersNbe- 
come such. Each stockholder in effect agrées to be bound by the 
corporate action within the scope of the corporate powers ; but there 
may be other agreements limiting what shall be done in spécial 
cases. A corporation may doubtless accumulate its profits instead of 
dividing them, and a common stockholder would be bound by the 
détermination to do so, however much he might prefer to bave bis 
share of them divided out to him. But hère was another agree- 
ment among the shareholders, made a part of the frame-work of the 
corporation, that when there were annual profits shown by the offi- 
ciai déclaration of the ditectors, they should, tO the estent of 6 per 
cent, on their stock, be divided among thèse stockholders. 

This agreement waa warranted by the law of the state, and, as 
imbedded in the charter, is as binding as any involved in the enter- 
prise. It applies to this first accumulation of profits with the same 
force that the others do to the rest of the profits. It was not made 
with the corporation, but was made between the shareholders in 
prospect before there was a perfected corporation ; therefore the cor- 
poration cannot be sued for a breach of it; but it attaches to and 
affecta the profits as they come to the hands of the corporation. This 
amount of annual profits is réeeived by it in trust for tbe preferred 
stockholders, the same as the gênerai profits are for the body of the 
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stockholders. No déclaration of a dividend was necesaary to com- 
plète the équitable right of thèse stockholders to this amount. Board' 
man v. Lake Shore de Mich. B. Go. 84 N. Y. 157; Bichardson v. Ver- 
mont é Mass. R. Go. é4 Vt. 613; Dent v. London Tramways Go. L. 
R. 16 Ch. Div. 353. None of the cases cited for the défendants ap- 
pear to be contrary to this. In most or ail of them the profits ap- 
plicable to the preferred stock or superior right did not exist in fact ; 
and the right to the profits, if they should exist, was recognized. 

It is f urther suggested that if thèse profi.ts were sb situated that 
any one became entitled to share in them on aceount of the preferred 
stock, that right -would attach to the holders at that time, and would 
not pass to the orators by a mère transfer of the stock afterwards. 
FuUy-declared dividends might not so pass. But hère was no déc- 
laration of a dividend upon thiâ stock separating the share of the 
profits from the other assets belonging to the stock. The right to 
share in thèse profits remained as a mère incrément of the stock, 
and would pass as an incident to it. Boardman v. L. S. é M. S. R. 
Go. 84 N. Y. 157. 

Upon the whole case, the orators appear to be entitled to a deeree 
according to the prayer of the bill. 

Let there be a deeree for the orators according to the prayer of the 
bill, with costs. 



PaoEBSTBii V. HooÛE and others. 
'Circuit Court, D. Oregon. March 9, 1883.) 

DosATioïT TO Marhted Pbrsons tjkdbr Section 5 oi" thb Donation Act. 

Upoa the death of a m.arried donee, intestate, undef section 5 of the donation 
act, {9 St. 497.) after compliance with the act, and before the issue of a patent, 
the share of the deceased in the donation descends to his or her heirs, under 
the local law of desoents,:(Or. Laws, 547,) and is not afïected hy the provision 
in section 4 of said act, giving the share of a married donee, dying under like 
circumstances, to the aurvivor and children, or heira of the deceased, in equal 
parts. 

At Law. Action to recover possession of real property. 

Geo. H. Williams, for plaintiff. 

Joseph N. Dolph and Benton Killin, for défendants. 

Dbady, J. This action is brought to recover the possession of the N. 
J of the Wendell Proebstel donation, the same being situate in Mult- 
nomah oounty, and consisting of parts of sections 27 and 28 of town- 
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ship 1 N., of range 1 E., and containing about 160 acres, alléged to be 
of the" value of $6,000.. From the oomplaint it appears tliat Wendell 
Eroeb^tçl, on November 15, 1852, settled upon the donation in ques- 
tion under the donation act of September 27, 1850, (9 St. 497,) and that 
at the time he waa married to Jane Proebstei aud otherwise qualified 
to become a married settler on the public lands in Oregon, under 
saidact; that in May, 1853, he filed his notification and preliminary 
proof of said Bettlement, and on July 27, 1857, made his final proof 
of four yeara' résidence and cultivation ; that on March 31, 1866, a 
patent certificate was issued to him designating the N. J of the dona- 
tion as inuring to his said wife Jane and the S. |- to himself, and on 
August 30, 1871, a patent was issued for the same in accordance there- 
with. In June, 1867, said Jane died intestate "without ever having had 
any children, aud leaving no lineal descendants and without any 
kindred in the United States, but leaving her said husband surviving 
and in possession of said land;" that on November 18, 1868, and 
while said Wendell was in the possession of the donation, the plain- 
tiff was married to him, and went to réside on the promises, where 
they remained until July 7, 1874, when said Wendell died intestate, 
"no children ever having been born to him, and leaving no lineal 
descendants," and leaving the plaintiff in the possession of the dona- 
tion, where she remained until April 19, 1879, when the défendant 
Hogue wrongfully dispossessed her of the N. J thereof, and, together 
with his co-defendants, now wrongfully withholds the possession of 
the same from her. 

The complaint then further allèges "that by virtue of the provis- 
ions of said act of congress and the statutes of Oregon regulating the 
descent of real property" the plaintiff "became, upon the death of 
her said husband, and now is, the owner in fee of the property 
wrongfully withheld from her by the défendants as aforesaid;" and 
"that she is entitled to the présent possession of said property — the 
same nèver having been sold or convejed by, through, or on account 
of the said husband." 

The défendant Philo Holbrook, answering, disclaims any interesi 
in or elaim to the possession of the promises; and the défendants 
Hogue, Catlin, and Muir demur to the complaint for that the court 
has no jurisdiction and the facts stated do not constitute a cause of 
action. 

Jurisdiction is not claimed în this case on account of the différence 
in the eitizenship of the parties, who are ail understood to be citi- 
zens of Oregon; but it is claimed upon the ground that the suit 
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arises under a law of the United States, to-wit, the donation aot of 
September 27, 1850, swpra, under wh'iêh Proebstel sôttled upon and 
occupied the premises. 

The first section of the jndiciary act of March 3, 1875, (18 St. 470,) 
confers upon the circuit courts of the United- States jurisdiction "of 
ail suits of à civil nature at common law or in equîty, "When the 
matter in dispute exceeds, exclusive of costs, the sum or value of 
$500, aîising under the constitution or laws of the United States." 

In Uy. Co.-v. Mississippi, 102 U. S. 141, Mr. Justice HàrlAI», 
speaking for the Court, 8ays"that cases arisirig undèr the laws Of 
the United States are such as grbw out of the législation of congress, 
whether they constifute the right of privilège, ôr clairii, or protection, 
or défense of the' party, in whole or in part, by ■whom they are 
asserted;" and he adds "that it is not sufficient to «xclude the judi- 
cial power of the United States from a partiôulàr case, that it in- 
volves questions which do not at ail dépend on the constitution or 
laws of the United States." To the same èfféct is Byhee v. Hawkett, 
6 Sawy. 598, [S. G. 5 FeC. Eep. 1,]' decidèd in this court. 

The claim of the plaintiff in this case is thàt uJ)on thé death of Jane, 
after the compliance by Wendeil with the' ïéquiremehts of the dona- 
tion act, and before the issue of thè patent, 'thé donation act gave 
her share in the donation to said Wendeil, ànd that thereaf ter, upon 
the death of the latter; it descended to her ufitdfir the laws of Oregon. 
Comp. 1874, p. 547. And it is based upon the assiimption that the ex- 
press provision to that effect in section 4 of the donation act, concern- 
ing a married settler thereunder, is or ought to be held equally appli- 
cable to the case of married persons claiming under section 5of said 
act, as Wendeil and Jane, and also the conclusion, which might very 
properly hâve been alleged in the complaint, that by opération 
thereof Wendeil took Jane's share in the donation upon lier death; 
Admitting this, it is not disputed that the plaintiff, upon the death 
of the former, suceeeded by descent, under the laws ôf Oregon, to the 
premises. But the proposition that Wendeil suceeeded to Jane's 
sharè in the donation is denied by the demurrer — the défendants con- 
tending that upon the death of Jane such share was no longer within 
the opération of the donation act, but that the same descended to' 
her heirs under the laws of Oregon, under whom it is understood they 
claini. 

The décision of this issue or question tums solely upon the proper 
construction of the donation act. It matters not how it may be de- 
cidèd, or how probable or improbable is the claim of the plaintiff. 
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The détermination of the question is the disposition of a case or 
suit arising under such act of congress. The jurisdiction is undoubted. 

By section 4 of the donation aot there was granted to every white 
settler on the public lands then residing in Oregon, "who shall hâve 
resided upon and cultivated the same for four successive years" and 
otherwise complied with the provisions of such act, if a single man, 
320 acres of land, and if a married man, 640 acres, — "one-half to him- 
self and the other half to his wife, to be held by her in her own right ; 
and the surveyor gênerai shall designate the part inuring to the hus- 
band and that to the wife, and enter the same on the records of his 
office ; and in ail cases where such married persons hâve complied 
with the provisions of tbis^et, so as to entitle them to the grant as 
above provided, whether under the late provisional government of 
Oregon, or since, and either shall hâve died before patent issues,, the 
Burvivor and children or heirs of the deceased shall be entitled to the 
share or interest of the deceased, in equal proportions, except where 
the deceased shall otherwise dispose of it by testament duly and prop- 
erly executed according to the laws of Oregon." 

Section 5 of the same act granted "to ail white maie citizens of 
the United States" above the âge of 21 years, "emigrating to and 
settling" in Oregon between Deeember 1, 1850, and December 1, 
1853, and to ail such citizens "not hereinbefore provided for, becom- 
ing one-and-twenty years of âge," in Oregon, and settling there be- 
tween said dates, "who shall in other respects comply with the fore- 
going section and the provisions of this law," if a single man, 160 
acres of land, or if a married one, 320 acres, — "one-half to the hus- 
band and the other half to the wife, in her own right, to be desig- 
nated by the surveyor gênerai as aforesaid." 

Section 5, as may be seen, is silent as to the disposition of the hus- 
• band's or wife's share in the donation, in case he or she should die 
intestate before the issue of a patent therefor, and therefore the de- 
fendants contend that it descended to the lieirs of the deceased, ac- 
cording to the local law. 

But the plaintifï maintaîns that the clause in section 4, providing 
for the disposition of the share or interest of the deceased in such 
contingenoy ought to be applied to a like case oocurring under sec- 
tion 5. As will be seen this is nqt a mère question of interpréta- 
tion of the words of the statute, but of the construction of it, and 
its solution involves the inquiry, whether, taking into considération 
the spirit and purpose of the whole act and the cirourastances which 
led to its enactment, this clause in section 4, that, by its language, is 
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lîmited to cases arisîng thereunder, was intended by the législature 
to apply to similar cases arising under section o. ' 

The argument of the case has gone upon the theory that if upon 
the death of Jane her share in the donation did not descend under 
the locallaw but went in the path prescribed by the donation aet for 
like cases arising under section 4 thereof that then Wendell took 
the whole of it as survivor, while it appears upon the language of 
the act that he only took an equal portion with the heirs of Jane, be 
they near or remote, many or few. 

Counsel for the plaintiff relies largely upon the case of Silver v. Ladd, 
7 Wall. 219, in which it was held that the grant in section i em- 
braced an unmarried woman, as furnishing the key-note to the coù- 
struction of the donation act — that it is a most benevolent one, and to 
be liberally construed. But manifestly the court only inteûded this 
libéral rule of construction to extend to questions arising under the 
aet between the government and personsclaihiing rîghts as settlèïs; 
or donees thereunder, and not to questions arising between sueh set^ • 
tiers or donees or those claiming under them; and even as thus tin- 
derstood, it was applied to settlers under section 4. And so Mr. 
Justice Miller, after ôtating (Silver v. Ladd, supra, 225,) that seC" 
tion 4 of the act "was passed for the purpose of rewarding in a lib- 
éral manner a meritorious class who had taken possession of the 
country and held it for the United States under circumstances of 
great danger and discouragement," lays down the rule for the con- 
struction of the act, as between this "meritorious class" and the 
United States, as foUows : 

"Anything, therefore, which savors of narrowness or illiberality in déflning 
the class, among those residing in the territory in those early days, and par- 
taking of the hardsliips wliich the act was intended to reward, who shall be 
entitled to its beneflts, is at variance with the manifest purpose of congress." 

By the language of the provision in question its opération is con- 
fined to settlers under section 4. They are designated therein as 
"such married persons" — that is, the married persons spoken of in the 
preceding words of such section ; and also as the "married persons" 
who hâve complied with the act "so as to entitle them to the grant 
as above provided" — that is, as provided in theforegoing part of sec- 
tion 4. 

In CJmmhers v. Cliamhers, 4 Or. 163, the suprême court of the state 
held, upon this ground, that the provision was not applicable to the 
case of settlers unc'er section 5, and that the shares of the wife of a 
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settler under said section, upon her death, after compliance with tlie 
act, descended to her heirs according to the local law of descents. 

Nor does this provision manifest any absolute or controlling pur- 
pose on the part of congress, even as to settlers under the fourth sec- 
tion, to establish a sort of joint tenancy in the donation between the 
hueband and wif e prior to the issue of the patent with the jus accre- 
scendi or right of survi^^orship to the longeât liver. For this survivor- 
ship, if it may be so called, was only to take effect in case the de- 
ceased did not dispose of hisor her interçst by will; and even th en it 
waa limited to an equal share in the donation with the childreu or 
heirs of the deceased, be the latter whom tbey may. Davenport v. 
Lamb, 13 Wall. 428; Cutting y. Cutting, 6 Sawy.404; [S. C. 6 Fed, 
Ebp, 259.] 

And since the act of July 17, 1854, (10 St. 306,) amendatory of 
the donation act, either of "sach married persons" might hâve dis- 
posed of his or her interest in the donation by a sale and conveyance 
thereof, so as to eut off any right of survivorship under this provis- 
ion in section 4, Barney v. Dolph, 97 U. S. 652. 

But, on the other hand, the power to devise was unqualified, and 
under it the testator might dispose of his or her share of the dona- 
tion to any one, however remote from or unrelated to the survivor. 
There is nothing, then, in this provision in section 4 giving the sur- 
viving husband or wife an equal portion in the deceased's share of 
the donation with his or her children or, heirs which calls for its ap- 
plication to donations under section 5.. Nor, in my judgment, is 
there anything in the circumstanées of the case that requires the ex- 
tension of this provision beyond the cases for which it purports to 
hâve been madç, or that indioates it was or might hâve been the in- 
tention of congress to make it so, 

At the passage of the donation act there was no statute of descents in 
force in Oregon. Prior to Septeraber 12, 1849, when a person died in 
"the lawîul possession of a land claim" it was considered a part of his 
Personal estate, and disposed of by his exeoutors or administrators 
accordingly. Or. Laws 1343-49, p. 61. By an act of that date (Or. 
Laws 1850-1, p. 246) it was provided that "land claims shall descend 
to, and be inherited by the heirs at law of the claimant, in the same 
manner as is provided by law for the descent of real estate." Eut 
ail that oould hâve been meant oriqtended by this act was that such 
"heirs" should hâve the firstright to the possession of the claim, for 
the territorial législature was expressly prohibited by section 6 of the 



PROEBSTEL n. HOGtJB. 58^ 

organic aet (9 St. 323) from passing any aot "interfering wîth'^ïlie 
primary disposai of the soil." Norwasthere âny law regulating "tlie 
déscent of real estate" in Oregori bther than the corûmon lavr, and 
how far that was applicable or in force was a matter as yet undeter- 
mined. The territôry had just been organizéd, and but one session 
of the législature had been held, (1849.) The grant made by the 
fourth section of the act was conâned to pefsons theh in the territôry 
or who should become résident thereof before the foUôwing Decem- 
ber — a provision intended for the benefit of the immigrants of that 
year, then well across the plains. The greatôr portion of thèse con- 
templated benefieiaries had alrôady complifed with the meritorious 
conditions of the act — résidence and cultivation — ^and were entitled 
to the grant as soon as the law could be put in Opération, bo as to 
enable them to make their notifications and proof. 

Under this state of things this provision was probably put in sec- 
tion 4 to meet the contingency of the death of a married donee under 
it, occurring between compliance with the aet and the issue of a pat- 
ent and before the local législature ha,d established a law of descehts 
for estâtes of inheritance in real propérty, thèh for the first'time ex- 
isting in the> territôry. But as to section 5 the casô was différent. 
This grant was made to persons cobiing into the eountry àfter De- 
cember 1, 1850, who should réside upon and cultivate the same for 
four successive years thereafter, and in the mean time the subject 
could be regulated by the territorial législature, whose power under 
section 6 of the organic act, supra, extended "to ail rightful subjects 
of législation not inconsistent with the constitution and laws of the 
United States." And, in the case of persons dying before the com- 
pletion of such résidence and cultivation, and before the right to the 
grant vested in the settler and his wife, so as to give them an estate 
of inheritance therein, provision was made for the^ disposition of the 
possessory right of the settler by section S of the donation act. 

On December 14, 1853, (Or. Laws 1853-4, p. 35,0,) tJhe territorial 
législature passed an aot conoeming the dedcent of real propérty, in 
which it wasprovided that, "when any persons shall be seized,of any 
lands, tenements, or hereditaments, or any right thereto, or entitled 
to any interest therein in f ee-simple, or for the lif e .of another, not 
having lawfully devised the same, they shall descend, subject to his 
debts," as there;n prescribed. This law has been substantially. in 
force ever since, except theperiod between June 1, 1863, and Octo- 
bér 24, 1864; and under it, upon the' death ôf Jane Proebstel in 
June, 1867, her share of the donation in which she then had an in- 



588 fedebaIj bbpobteb. 

heritable estate, descended to her heirs — to her lineal descendants 
first, and in default of thèse, to her collatéral heirs. 

Thèse two sections, — the fourth and fifth, — although parts of one 
act, and containing some provisions in common, are in essentials dif- 
férent and indépendant grants. They are made upon différent mo- 
tives and considérations, for différent quantities of land, and to a 
différent class of persons. The first had its motive in the past and 
the second in the future. The one was made as a reward for immi- 
gration and settlement substantially accomplished, and the other was 
offered as an induoement for future immigration and settlement. Sil- 
ver V. Ladd, supra, 237; Chambers v. Chambers, supra, 155. 

In Barney v. Dolph, supra, 654, Mr. Chief Justice Waite, who bas 
doue so mufch towards a lucid and comprehensive exposition of this 
donation act, says,: " Section 4 was evidently intended for the benefit 
of this class"^hat is, the early settlers who at the passage of the 
act were occupying thecquntry under the. land law of the provisional 
govenunent; and that the provision in that section concerning the 
disposition of the donation to' married persons in case of the death of 
one of theni, after compliance with the, act and before the issue of a 
patent, is, frpm "the language used, evidently" confined "in its effect 
to the married person mentioned " therein. ■ 

The demurrer is sustained. 



' Claek, by his Hext ïnend, v. Chicago, B. & Q. Rt. Co.* 

, , ; {Circuit Gourt„ 3. D. lowa. January, 1883.) 

RArLROAD— Negmgekce— Injubt to Passbngbhs— Pleadusto. 

The plaintiS în « suit àgainst a raOroad Company to recover damages for in- 
juries received while traveling as a passenger on the defepdant's cars through 
thé defendant's négligence, is not bound to state in his deplaration the partiou- 
làr factsëdiistitû'ting thenegligence! It is sufflcient to siate generally ihat the 
ihjury was the result of the;defendant's négligence. 

At Law. ' Action to recover damages for personal injuries. Mo- 
tion to make déclaration more spécifie. 

Hagerman, McCrary é Hagerman, for plaintiff. 

K,. H. Trirnhle, for défendant. 

The opinion of the court was delivered orally by McCrart.. circuit 
judge^ who. discussed the requisites of âi déclaration in-sucii a case 

*From the Colorado Law Reporter. 
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with respect to the allégation of négligence. He said in substance : 
The question is one of pleading, and not necessarily one of évidence. 
The plaintiff, who was injured while traveling as a passenger on board 
the defendant's cars, allèges that he was injured by the derailment of 
the train on which he was traveling, and that the injury resulted 
from négligence on the part of the défendant, but he does not state 
in what the négligence consisted. If this were a suit by an employé 
it might, perhaps, be neoessary to specify in the complaint the facts 
con&tituting the négligence ; but there is a material différence between 
a suit by an employé and a suit by a passenger for personal injury. 
The latter has, as a gênerai thing, no means of knowing whàt bas 
caused thé accident or injury. Hehasnothing to do with the opération 
of the road. He may be only one of a thôusand passengers occupying 
many coaches. He may be so seriously injured as to be unable to 
inquire into. the causes of the accident. He may be killed, and suit 
may be brought byhis représentatives. Manyreasons suggest them- 
seives at once why ît would be a harsh rule to require a passepger 
who sues for ^n injury to specify the aots of négligence, or the facts 
showing want of care, on the part of the railroad company. It is ac- 
cordingly settled, we think, by reason and authority, that it is suffi- 
cient to state in the déclaration generally that the injury was the 
resuit of defendant's négligence. Wben it cornes to the trial the bur- 
den is upon the plaintiff to ahovr a, prima facie case. Whéther he 
does 80 by showing simply that the car ran off the track, and that he 
was injured in conséquence, is a question which may aris^ onthe 
trial, but which is not now before us. He must show enougb to 
raise a presumption of négligence on the part of ttie défendant, but 
hbw far he must go in order to do this we n'eed not now détermine. 
This view is supported by the authority of Thompson 's' work on 
Carriers of PaSsefigers, p. 547, § 9, and by the cases there citèd. 



United States v. Mubpht. ; -, , 

[Circuit Court, D. Indiana. 1883.) 

BAïrKRtjPTCT— Claim of thb United Statbb— Bight of Piuoritt in Pat- 
ment—Peksonaï LiAbilityop Trustée. 

By the Revised Statutes theright of priority;ln payment of debts due the 
Dnited States is established, jnfer ato, in cases where an actof bankruptcy has 
been committed, and every assignée and otiier person, who pays debts due by 
the person or estate from whom or for which he acts befdre he h^â disciarged 
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ail that tnaj' be owing the United; StatoB by such pei-spn or estate, is made per- 
sonally answerable for wliatever may be needod to satisfy the unpaid claims of 
the governmént. 

2. SaME— ACQUIESOENCE IN PnOCEBDlkos AND OMISSION TO ASSERT ClatMS— 

Waiveb of Right of Phiobity — Absiskee not Rbsponsiblb. 

The governmént is not boiind to go into a bankruptcy court, nor is its debt 
barred by g. certiflcate of discharge ; but to secure priority in payment ont of 
f unds upon tvhich such court is administering under the àct, the right must be 
asserted in that court and worlsed out tlxrougli that act, Failure of the gov- 
ernmént, with full Jcnowlodge of the ad judication of bankruptcy, to make this 
claim béfore final settlement of the estate, waives such right, and leaves it no 
ground on Which to hold the assignée responsible out of his own means. 
Having done ail he had undertaken to do when he had distributed the estate 
according to the terms of the act, the orders of the court, and the directions 
of a committee of creditors, the assignée would not be liable on an express or 
an implied asmmptit. 

3. Samb'— Entrt of Satisfactiow as to One Joint Judoment Debtok, Sating 

THE RiOHT TO SuE THE OtHERS. 

An actual release ofone joint obligor discharges ail; but itisotherwise where 
the right tosue the others is reserved. An entry of satisfaction of a judgment 
asto one joint debtor, expressly stipulating that it should not préjudice the 
creditor's rights as to the othéra, where it is the intention that it should pre- 
vent maintaining an action or issuingan exécution on the judgment agaînst 
such debtor, does not operate aa a contract not to sue, but as a technical re- 
lease. 

4. Same— Facts. 

After an exécution had been issued by the proper offlcers of the governmént 
on certain real estate of bne of several joîtit judgment debtors of the United 
> States, another of the judgment debtors was adjudicaled bankrupt and défend- 
ant appointed his trust-ee. Puring the entire course of the administration of 
the latter's estate, the real estate exceeded in value the amount of the whole 
debt, the exécution on it continued in force, and tlie oîHcers of the governmént, 
with full knowledgeof the facts, never even intimnted the right of priority for 
tUe claim, nor demanded its payment. Acting on a belief, induced by thèse- 
circurastances, that the governraent relied for satisfaction exclusively on the 
property sO lévied on, the assignée Withlield only his bànkrupt's full contribu- 
tive portion of the judgment, on proper demand paid this to the United Btates,, 
and distributed ail the assets according tp law. Held, that the offlcers of the- 
governmént, having receivéd its quota of the debt, and having executed a re- 
lease to the debtor whose property had bfeen takcn in exécution, the trustée of 
the debtor was not personally liable. 

In Bantniptcy. 

G. L. Holstein, Dist. Atty,, and Chas. H. McCarer, Asst. U. S. 
Atty., for plaintiff, , 

Baker, HordJè Hendrlcks and Claypool é Ketcham, for défendant 

Gkesham, j. The tinited States recpvered jqdgment in this courte 
in 1871, againat James Burgess, Stôphen Major, Greenville Wilson, 
and William 0; Tàrkington,. as sureties upon the bond of Garlanà 
D. Eose, postratister at Indianapolis. In the yoar following, Tark- 
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liigton was adjudicated abaakrupt, and thé défendant was appointed 
and confirmed trustée, to ïeceive and adrttinisteï- upqn the estâtes 
under the direction of a committee of oreditoirB kttd the orders of the 
OQurt. The trustées çpnverted the assets into money, "which he di?- 
tributed among. the. gênerai creditors who had pjrov.ed their clairas» , 
including himself. The money thùs distrihuted was more than 
enough, after payîng expenses of administration, to hâve satisfied 
the above judgment, which the défendant knew was unpaid. 

To the complaint alleging thèse faets the défendant, in bis spécial 
answer, avers that before Tariiington was adjudicated a bankrupt the 
marshal had levied an exécution, which the plaintiff had caused to 
be issued, on the judgment against Burgess and others upoil réal 
estate belonging to Q-reenville Wilson, which was, and yet is, worth^ 
more than enough tô satisfy such judgment; that the attorney of 
thô United States, who was charged with the duty of coUeoting such 
judgment, and the proper officers of thé United Stateâ, whô were au- 
thorized to instruct such attorney in the prémises, and who àlso 
knew of the adjudication of bankruptcy àgainst Tarkington, and of 
ail the subséquent proceedings thereunder, neither proved the claim 
of the United States as a ôreditor, nor obtained an order rôcognizing 
their supposed priority, or directing its payment, nor objected to any 
of'ëuch proceedings, including ttie final distribution of thé f uni; that 
before any of the fund had bôea> distributed' among the creditors* and 
while the estate was yet in process of settjement, the marshàl, who 
had levied on the lands of Wilson, and wàs maintaining such levy- 
in force, under the direction of the plaintiff, informed the défendant 
that such levy was sufficient .to satisfy: the judgment,, interest, and 
costs ; that although "Wilson hadc^ filéd rio contingent' claim for con- 
tribution agaiiîst' the bankrupt's estate, yet, inasmuch as it was be- 
lieved the lands 80 levied on would sell for enough to pay the entire 
judgment, the défendant withheld- from "diâtribution, for "Wilson, 
$2,4-19.20, thefull contributive portion of the judgment due from the 
iDankrupt, and distributed the balance of the fund, under the orders 
of the court, among the creditors who had proved their claims ras 
required by the act; that since the commencement of this suit the 
flum 80 reserved for Wilson was paid to the. United Statesjon the de»'; 
mandof the pTopeïoifficers, an^thereafter,viz., on the twenty-first day: 
of July, 1881, the attorney of the United States, by the authority of 
their proper officers, made a compromise With Greenvillô Wilson, with 
respect to bis liability on such judgment, whéreby he paid to tto; 
United States fl.OOO in f uU satisfaction and dischargje of such j\xà^ 
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ment as againsi hîm, and at the sarae time the atiorney of tlie United 
States wrote upon the margin of the record of such judgmenfc the fol- 
lowing stipulation and release : 

" I hereby enter, by direction of the solicitor oi tne treasury, satisfaction of 
this judgraent as to Greenville Wilson, (see letter of July 17, 1881, acceptiug 
$1,000 in compromise of Wilson 'a liability,) without préjudice to tiie rights of 
the United States against bis co-defendants herein, ,and provided, al vv.iys, that 
ail rights of the United States as to thetn, and each of them, are hereby ex- 
pressly saved and reserved. 

fSignedj "Charles L. Holstein, 

"U. S. Attorney." 

Section 3466, Eev. St., provides that whenevôr any person in- 
debted to the United States is insolvent, or whenevei' the estate of any 
deceased debtor, in the.hands of the exeeutors or administrators, is 
insufficient to pay ail the debts due from the deeeased, the debts due 
to the United States shall be first satisfled, and the priority hereby: 
established shall extend as well to cases in whieh a debtor, not having 
sufficient property to pay ail his debts, makes a voluntaiy assignaient 
thereof, or in which the estate and efifects of an absconding, concealed, 
or absent debtor are attached by process of law, as to cases in which 
an act of bankruptcy is committed. Section 3467 provides that every 
exécuter, administrator, or assignée, or other person who pays any 
debt due by the person or estate from whom or for which he acts, 
before he satisfies and pays the debts due to the United States from 
such person or estate, shall become answerable in his own person 
and estate for the debts so due to the United States, or for so much 
thereof as may remain due and unpaid. 

It has been held that a discharge in bankruptcy does not bar a 
debt due the government, {U, S. v. Herron, 20 Wall. 25;) also that 
the government is nof bound to prove a claim in the bankruptcy 
court, (Lewis v. U. S. 92 U. S. 619.) But it does not followthat the 
government, kjiowing that the estate of its debtor is being adminis- 
tered upon in the bankruptcy court, may stand by, assert no daim 
to the fund, suffer the settlement to proceed, and final distribution 
to be made under the terms of the act, without waiving its right of 
priority of payment oufof that fund. The assignée and trustée are 
the mère instruments of the court in administering upon the estate ; 
they exécute the trust committed to them, in obédience to the terms 
of the act, and under the orders of the court, in the case of a trustée, 
also under the direction of a comniittee of créditors. Only those 
oreditors who prove their claims, or in some proper form présent 
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them and hâve them allowed, are entitled to Bhare in tbe distribution 
of the fund. After an estate bas been fully administered in bank- 
ruptcy, and the funds distributed under the terms of the act, ered- 
itors, including the government, who, with knowledge of the adjudi- 
cation of bankruptcy, neglected to prove their claims, or in some 
form hâve them allowed, can assert no rights against the assignée or 
trustée. If the government claims a right of priority eut of a partic- 
ular fund in the hands of the bankruptcy court, it is reasonable and 
just to treat an omission to assert that right as a waiver ôf it. 

Section 5101, Eev. St., provides that, in the order of distribution, 
the foUovfing claims shall bé entitled to priority : First, costs ; sec- 
ond, debts and taxes due the United States; third, débia atid taxes 
due the state; fourth, wages due to operatives, etc.; &vià,Jifth, debts 
due to persons subrogated to the government's right of ■ priority. 

The government is not bound to go into a bankruptcy court, ndr is 
it bound by a certificate of discharge ; but if it claims priority but of 
a fund upon which that court is administering under the act, it must 
assert that right, just as the state and operatives and persons sub- 
rogated to the rights of the government are required to do, to be en- 
titled to share in the distribution of that fund. The government's 
right of priority of payment out of a fund in the hands of the bank- 
ruptcy court must be worked out through the act. 

It is true that the défendant settled the trust and distributed the 
fund with knowledge of the judgment against the bankrupt and others, 
but itis also true that the government knew Tarkington's estate was 
in bankruptcy, and wholly omitted to assert any right of priority un- 
til after the fund had been distributed and the trust had been fully 
executed under the direction of the committee of creditors and the 
orders of the coui-t. The government thus waived its right of priority, 
and asseutèd to the distribution of the fund among the creditors 
who had established their right to it under the terms of its own law, 
and it would be unjust, iï not oppressive, to now compel the trustée 
to pay the balance of the judgment out of his own means. 

The government had levied upon real estate of Greenville Wilson, 
sufficient to pay the judgment, before Tarkington went into bank- 
ruptcy. This levy was kept alive during the entire time that the de- 
fendant as .trustée was settling the estate. There can be no doubt 
that in good faith he executed the trust, and distributed the fund 
among the creditors who had proved their claims, believirig that the 
government was relying upon the spécifie lien which it had acquired 
v.l5,no.8— 38 
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on the real estate of Wilsôn. Whether this was thé purpose of the 
attorney of the government; and the proper officers of the treasury 
départaient, who had control of the judgment, or not, they, by their 
conduct, induced him to think it was. With f ull notice of everything 
that was done in the settlement of the estate, and without intimation 
of any kind, hefore distribution, that it claimed a right of priority in 
the fund, the government nôw sues the trustée personàlly, as upon 
an implied assumpsit. The defendant's undertaking when he ac- 
cepted the trust was that hô would administer the estate aocording 
to the act, and the orders of the court; This he did. There was no 
assumpsit, express or implied, to do anything elsô. It would be 
clearly inéquitable and unjust, on the facts already stated, to charge 
a liability on the défendant, and the law implies no assumpsit under 
such oircumstances. . 

Thus far I bave considered the demurrer to the spécial answer 
without référence to the compromise between the government and 
Wilson. This occurred long after the défendant had distributed the 
fund and had been discharged from his trust, and after the bringing. 
of this suit., An actual release of one joint obliger discharges ail, 
though it isotherwise in a coyenant not to sue. It bas been decided 
in numerous cases that a release reserving the right to sue others is 
not a technical release, but only a eovenant not to sue. It seems 
clear thatboth the government and Wilson undérstood that the latter 
was to be . absolutely discharged from ail liability on. the judgment. 
The entry was not a eovenant to lelease the levy or to suspend fur- 
ther proceedings on the judgment, but a perpétuai "satisfaction" of 
it as, to Wilson. No exécution can' issue on the judgment against 
him, and no action can be maintained on it against him, It would 
be a stràined construction of the entry of satisfaction to hold that 
the government meant no more than a contract not to sue on an ex- 
isting judgment. ' If the entry was only intended to hâve the effect 
of a eovenant not to sue, then the government might maintain an ac- 
tion against Wilson on the judgment, and his only redréss for the 
breach would be an appeal to congress for relief. The duty of pay- 
ing the judgment rested alike upon ail the défendants, and the abso- 
lute satisfaction of itas to one, discharged ail. CheatJiamy, Ward, 
1 Bos, & P. 630; Ballamv.Price, é E. CL. 418; Nicholsm}v. Réveil, 
31 E. G. L.166; Kearsl^y v. Cok, 16 Mees. &; W. 127; Jai/v. Wurtz, 2 
Wash. 266 ; IViç/gim v. Tador, 23 Pick, 444-5 ; 1 Lindley, Paitn. 433. 

Dcmurrei' o^euukd. : ■ 
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Public Officers and Agents— Authoritt of and Ls.icnES or. «The 
government is not bound by the act or déclaration ofits agçnt unless it man- 
ifestly appeara that he acted within the seope of his authority, or waa ein- 
ployed in his capacity as a public agent, to do the act or make the déclaration 
for it. Individuals, as well as courts, must take. notice of the extent of 
authority conferred by law upon a person acting in an officiai capacity."(a) 
" The government is not responsible for the lâches or wrongf ul acts of ita 
offlcers."(&) : Lâches, however gross, cannot be imputed to the government. 
ïhis maxim is founded, not in the notion of extraprdinary prérogative, but 
upon great public policy.(fl) "The rule that; the government cannot be held 
respon.sible for the mistakes of ils agents includes mistakes of law as well as 
mistakes of fact."{d) 

PriopvIty of Dbbts Due the United States. Section 3466, U. S. Rey, 
St., gives a priority to debts due the United States in ail cases ôf insolvency, aiid 
section 3467, Rey. St., rénders personally liable any trustée of such an estate 
who pays âny debt of the estate before hè satisfles and pays the debt due the 
United States. Cohgress had power to pass the àct.(e) ÎTo bonaflde transfer 
is overreached by the act, nor are vestèd liens 8uper8eded.{/) There must 
be a légal and known insolvency, such as bankruptcy or an as8ignihéut.(3) 
A mère inability of the debtor to pay his debts is not insolvency within the 
statute.(ft) The priority does not supersede the assignment of the debtor or 
set it aside. The United States bas simply a rightof. priority of payment eut 
of the f und in the hands of the assignée, who is l'endered personally liable if 
he f ails to pay the dèbt of the United State3.(i); . ■-' ', 

In construing the statute thefoUowing principles may be laid dowh: (1) 
No lien is created by the statute; (2) the priority established can never at- 
tach while the debtor continues the owner and in the possession of the prop- 
erty, although he may be unable to pay his debts; (3) no évidence can ïm re- 
ceived of his insolvency until he bas been divested pf his property in one of 
the modes stated in the section; (4) whenevér the debtor is thus dii^ested of 
his property, the person Who becomes invested with the title is thereby raade 
a trustée for the United States, and is bound to-pay the debt first out of the 
proceeds of the debtor's property.(i) The f act that an assignée who neglected 
to pay the claim of the United States had distributed the land under the or- 
ders of a state court, will not protect him from the personal liability imposed 
by the statute, provided that he had notice of the existence of the claim of 
the United States. The United States are not bound to appear and become 
parties to the proceedings in the state court. The priority of the United 

(o)0.8.T. Wliitesîae», 93U. s. 247} Mayor.T. (e);0. S. ▼. Fl8her,2CrRnch,20a. . 
Itechbeclj, 17 Md. 262. (/)U. S. v. Ki8her,3Cranoh,,a02; U, S. v.Hooe, 

(J)Hart T. U.S. 95 U.S. 316; Jones v. U. S. IS 3Cranch,r3; Thelusson T. Smith, 2 WhÈat.' 396; 

WaU. 662. Conrad T. In» Co; 1 Pet. 386 ; U. S. v. Qriswold, 8 

(OU.S. v.KlrkpaUick, 9Wheat. 735. Fedi Rep. 496. , 

(i8)McKlrathT. U.S. 12Ct. Clalms, 201. Upon (g') U, S. V. Hooe,3Crancli,73; Prince T. Bart- 

the saine sabjeet see, nlso, U. S. v. Vanzandt, 11 lett, 8 Cranch, 431 ; Thelnsison T. SniUb, 2 Wheàt. 

Wheat. 184; Hawkins v. U. S. 9« U.S. 691; Lee 396; Beaston V. Parmers' Bank. 12 Pet. 102. 
T. Munroe, 7 Cranuh, 3GC; The Floyd Aooept. (A) Conard v. Ins.Co, 1 P9t.*36. 

ances,7AVall. 366; Dox V. U.S. lPet.317s Sm th (i) Conard V. In". ''o. 1 Pet. 383; 

V. n. 8. 6 Pet. 892; Johnson v. U. S. S Ma«on,423; (y) Beision v. Faimers» Bauk, 12 Tet. 103 

Gibbonav. U.S.BWull. 274. 
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States .attaches îh virtue of the assignraent and notice to the assignée of tlieir 
debt; and it is the duty of the assignée to malce Icnown the debt as having 
such priority.(fc) Thosè affected by the statute are persons " indebted to the 
United States." The language is withput qualification. The form of the in- 
debtedness is iramaterial. The debt may be légal or équitable, and incurred 
in this country or abroad. The debtors may be joint or several, and priuci- 
pals or sureties. The United States is in nowise bound by the bankrupt act. 
The clause of that act giving priority to debts due the United States is in pari 
matena with the acts in question, and was doubtless put in to recognize and 
reafïîrm those aets. The United States need not, therefore, flle their claim in 
the bankruptcy proceedings, but may bring their suit against the trustée in 
the circuit court which has jurisdiction. Where there is bankruptcy, the 
same remédies are applicable as if the fund had arisen in any other way. 
Neither statute contains any qualiflcation, and the court can interpolate none. 
Whe^-e the debt is due from a partnership, the rights of the United States are 
the saipe as if the partners were severally liable, The United States are en- 
titled ,to priority eut of their separate property in préférence to ail other debts, 
notwithstanding the rule in equity, recognized by the bankrupt act, that part- 
nership property is to beflrst appliediq paymentof partnership debts, and in- 
dividual property in payment of individual debts.(Z) 

RELEASE'Or Co-suEETY OB JoiNT DjsBTOR. "It seems now clearly es- 
tablished at law that a releaseor discharge of one snrety by the creditor will 
operate as a discharge of ail the other sweties, even though it may be founded 
on a mère mistake of law. But it may be doubtful whether the same rule 
will be allowed universally 1;o prevail in equity. Thus, if a creditor has ac- 
cepted a composition from one surety and discharged him, it has been thought 
be might stillrëcover against àuother surety his full proportion of the original 
debt. In other words, such surety, notwithstanding such discharge, might be 
held liable in equity to pay his share of the original debt, treating each as lia- 
ble for his eqnal pro rata.(m) The leading case On the subject is Sx parte Gif- 
ford,{n) in which Lord Eldon said, inter alia, that the creditor, in diseharging 
one surety, " may reserve his remedy against the other surety expréssly." The 
whole i-elease must be considered, and if it be gênerai in ita terms it may be 
limited and controUed in its efiEects by the limitation in the récital; and it 
may expréssly extend to only a part of the claim, or to the party released, 
with ebcpress réservation of rights against other parties, in which case it will 
be construed only as a covenant not to sue.(o) Ttie légal opération of a re- 
lease toone of several joint contractors may be restrained by the express terms 
of the instrument itself. Courts endeavor to cavry out the intention of the 
parties by holding the instrumeat to bea covenant not to sue, and uofc a re- 
lèÀâ^.(p) Where a release of one of two sureties, who had entered into a joint 
and several covenant to pay an annuity in default of payment by t!ie grantor, 
was accompanied by a proviso that such release should not préjudice the right 
of tlie grî(,nteé to enforce its payment against the grantor and the other surety, 

(i) FieW V. s 9 Pet. 182. (o)2 Pars. Cont. 714. 

(0 LewiB T. y. S. 92 U. s. 618. (p) Chit. Cont. (llth Amer. Ed.) 1155. See, 

(m) Story, Eq. Jur. H9:ia. also, Whiirt. Cont. i 8*2; Brandt, Snretyship, t 

(n) 6 Vesey , bùj. 383 ; Story, Cont. (5th A mer. Efl.) §5 63, 67. 
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or eitlier of tbem, it was held that the proviso restrained the opération of the 
release, and that the liability of the co-3urety was not aflected thereby.(g) 
Courts -will not suffer the strict letter of a release to def eat the intention of the 
parties. Hejice, even gênerai words of release cannot operate to enlarge a pre- 
vious statement, which deflned the particular object of the agreement.(?-) The 
release pleaded must be a technical release, under seal, expressly stating the 
cause of action to be discharged. No release is allowed by implication ; it 
must be the immédiate légal resuit of the termsof the instrument which con- 
tains the stipulation. (s) 

Eeltîase of Principal. Even in the casé of a discharge of a principal 
debtor, if the rights of tlie créditer against the surety are reserved in the re- 
lease of the principal, tliis is not to be construed as extinguishihg the remedy 
against tlie surety, but merely as a covenant not to sue the principal.(^) ïhe 
rule that the uncouditional release of one surety releases ail his co-sureties 
seems to rest upon two reasons : (1) Thé release gives rise to a presumption 
that the debt issatisfied; and (2) because fehé uneonditional release déstroys 
the co-surety's right of contribution against the released surety for any ex- 
cess he may pay above his pro rata proportion, andtherèby incrèas'eS his lia- 
bility. A release which ;expressly réserves the remedy against the co-suiety 
is open to neither of thèse objections. Its ternis rebut the presumption of sat- 
isfaction ;■ and by accèpting the limitation in the release the reïeasèd surety 
enters, as it were, into an agreement that the créditer may still pursue his rem- 
edy against the co-surety; and justice requires, and he impliedly agrées, that 
if by reason of his making sucli agreement the eo-surety is compelled to pay 
ajore than his proportion, he will still hold himself liable for contribution as 
though he had not been released. That this right of contribution against a 
surety who has accepted such a release exists in tavor of his cb-surety seems 
well settled ;(m) and, by analogy, in case of release of the principal. (b) 

GoNTKA TO ViEWS Sui'iiA. In Wicksonv. Keveï{a) there appèars a severe 
criticism on thë case ot Ex- parte Gifford, and the ability to lirait the effect of 
a release to only the person to whom the release was grantedis dehiéd. The 
release givçsn ,i^ that case, however, containecl no reserve of remédies what^ 
ever, and the décision, sofaras that point is concerned, seems an ohiter diotum. 
Justice Stoby, in commenting on the two cases, says as to Ex parte éfifford: 
"I see no reason to question either the accuracy of the report or thé'sound- 
Héss of thè àoc(rhie."(6) In Wiggins v. Tudor{c) it is held that the réservé 
of remédies against the co-snrety will not préserve the creditor's right against 

(î) 'rhompson,v Lack, 3 Miiu., G. & S. 640 McAJlister v.Spragae, W Me.2fl6;Burke v.Npble, 

(r)Solly V. Forbés, 2Bro(1.&B.'46.. 48Pa. St. Ifôj Alnsworthi vi Brown.^Sl Ind. 270. 

(«)Bai]ey V. Berry, 8 Amer. Law Re.g. (N. s.) . (() Whart. Cont. f 832; Kearsley |V..CoIe, 16 

.;70;Shnwv.Pratt, 22Pick.30s; See, also.thefol- Mecs. & W. 127 ; Clagett V. Salmoii, 6 GUI & J. 

lowing cases, in which it was held that, a release to (Md.>M4; Sohier y; I>orinK,6 Casb,e37; Green v, 

one of two joint-obligoi s would not release a co- Wynn, L. R. .4 Ch. App. 204 j De .Colyer, Guar. 

ibligor against whom the creditor's risMs were" : antié.o. 40-1. '" 

-xpressly resçrved by the tenus, ot thç release: (m) De Colyer, Gi>arar.tiea, 406; HIU v. Morse, 

Vlllis V. DeCastro,2lLawRen.37é; Seymour V. él Rïe. 641; Clapp vl Rice, 15 bray, 56J. 

fliitler, 8 Clfirhet (Iow«,) 306;'cotio,H T. Mills, 21 (r) Cliigett v. SSiIjnon, b, Glll & J. (Md.) 314; 

'Vend.424; Crâne v. AUing, 3Greeii, (N. J.) 423; Kearslcy v. Cole, 1. Mees. & W. 127. 

theBflnkv. Osgood,5Barb.455; Dorrell V, Wen- (a) 31 K. C. L. 166. 

dell, 8 N. H. 363; Lane v. Owings, 3 hibb, 247; (4) Kq. Jur. HflSa, note 

(0 23Plck.444. 



6'98 FEDERAL EEPOBTEB. 

him. As shown in this note there is great weigTit of authorlty against this vlew,. 
and the case couldhardiyhavebeen well considered, when thecase of Shawv. 
Pratt,(dj where the contrary opinion was expressed, was neither cited by 
counsel noa- noticed by the court, although decided sliortly betoie in the same 
forum, * * * 

(<«} ai Pick,. 305 



In re Moyer, Bankrupt.* 

{District Court, W. D. Pennsylvania. February 27, 1883.) 

Bankbdptoy— Sbotion 5045, Rbt. Bt. — Exbmi'xioîî to Bankrupt — Misoonduct — 
Lâches. 

A bankrupt, who is a fugitive from justice, and who bas failed to account 
to the assignée for |5,000 and other property In bis bands, bas no right, after 
10 years' acquieseence, to claim, under section 6045, Rev. St. , an exemption oui of 
cash in the bands of the assignée, the proceeds of property sold by bliu. 

In Bankruptcy. Exceptions to thereport of the register who allowed 
the claim of the bankrupt for exemption. The facts are set forth in 
the opinion. 

J. P. S. Qohin and Josiah Funk, for exceptions of ereditors and 
assignées ' ' 

C. L. Lorkwood and P. H. Reinhard, contra, and for the bankrupt. 

BuTLEii, J. I canhot agrée with the register respecting the bank- 
rupt's çlaim. When the proceeding began the bankrupt had no 
property "exempt from levy and sale upon exécution or other prooesa, 
under the laws of the state," as contemplated by section 5045 of the 
Revised Statutes. He had fled from, and abandoned his résidence 
in, this state— was a fugitive from justice; and has remained abroad 
eyer since. The exemption provided for by the state statute is oon- 
fined to citizens of the state, as her courts hâve decided. But the 
bankrupt, in my judgment, is not entitled to any part of his claim. 
If the trustée failed in duty, as alleged, — retaining and converting 
property to which the bankrupt was entitled, — the latter could hâve 
had redress by suit, or an order of this court in the promises . He 
sought no sucb redress, however; but for 10 years has apparently 
acquiesced in the trustee's conduct. The property has now passed 
beyond his reach, and his right of action against the trustée is barred. 
I was about to say that he now présents himself hère to recover, nôt 
the property alleged to hâve been exempted, but money returned to 
fche court for distribution, as part of the bankrupt's estate. This 

«Reported by Alberl ii. Guilbcrt, Esq., of tbe Pbiladelpbia bar. 
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slateluent, however, is not accui'ate. He bas tiot présented hîmself, 
«ither in pereon or by pétition. The trustée, whoBe duty it was not, 
has called attention td the circumstances, and counsel for the bank- 
rupt hâve pressed the claim before the register^ As before suggested, 
the claim is not for the property, but for money, the alleged prooeeds. 
It is, therefore, purely équitable. To this money he has no légal 
right. Brought into court as part of the trust estate, prima /acie, as 
matter of law and in strict right, it belongs to the creditors, who alone 
are entitled to share in the distribution. Under similar cireumstainces 
the courts of this state would dismiss the claim withont hearing — 
refusing to inquire into the sources from whioh the fund came. 
Okie's Appeal, 9 Watts & S. 156; Mark's Appeal, 34 Pa. St. 36; iV^- 
man's Appeal, 71 Pa. St. 447. 

The courts of bankruptcy hâve adopted a more libéral view, and 
allow the bankrupt to follow the proeeeds of property unlawfuUy 
withheld and çonverted, where it is équitable to do so. 

In the case before us, however, it would not be équitable to award 
the bankrupt any part of the fund, — granting even thathis property' 
was improperly çonverted. His delay, and apparent acquiesènce for 
so long a time, — well calculated to mislead creditors, — should of itself 
close his mouth respecting the fund. In addition to this, however, 
is the important fact that while the law contemplâtes that the bank- 
rupt shall be within reach, to assist, by information and otherwise, 
in making the most of his estate, this claimant remained away, be- 
yond reach, to escape demanda made upon hitn hère. Stiil more 
important, I think, is the fact that within three or four months of 
the adjudication declaring him a bankrupt, and even a shorter time 
prior to the confession of bankruptcy found in the voluntary proceed- 
ing which he commenced and abandoned, he received the large sum 
of $5,000 in money, in addition to tlie proeeeds of valuable jewelry 
and pictures sold, no part of which was turned over to the trustée, 
^nd of which no satisfactory aceount, in my judgment, has been ren- 
dered. He says he paid some debts, without speoifying àny debts 
so paid; that he piesented $1,500 to bis son, and, gave spme amoupt 
to somebody who was under obligations on his aceount. .This is far 
from satisfactory; and it is hardly made less so by the général state- 
ment that he appropriated noue of it to his own use. Presenting 
himself hère as a claimant against the small sum left for creditors, 
it certainly is not too much to demand an aceount of what was done 
with the large sum so receîved; and in the absence of such an ac- 
eount to treat him as having carried ii away. D.oubtless he,.couli 
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readily hâve told us ail about it had he been witbin reacb aud been 
called upon to do so early in the history of this proceeding. It 
cannot be doubted that he was insolvent, and knew it, when tins 
money was collected; bis voluntary proceeding was commenced a 
very few pionths later. Why should he under such circumstances 
give away $1,500, as he confesses he did ? It belonged to his creditors. 
In the light of thèse facts it would, in my judgment, be grossly 
unjust to allow him to withdraw from the creditors any part of the 
fund hère for distribution, The report of the register must be cor- 
rected accordingly, the claim being disallowed. 



Paesons V. Colgate and others 
'Oireuit Court, S. D. New York. Uecember 27, 1882 ) 

FiELD OF Invention — Restriction— Dbsckiption, how CoNSTnirEi». 

If the fleld of invention be bounded by prior patents, though referring to tiie 
objecta of the patent in issue only by gênerai terras Icnowu in tlie art to whicli 
they beloDg to inolude tliem, the description of what the inventer undertook 
tp covermust be construed in the light of their existence. 

Samk— FoREiGN Patents not within Teiims op Act of 1836, SS 7, 13, not 

OONSIDEKBD. 

Foreign patents urged as anticipations of domestic patents, wliere the article 
is not properly proveJ to hâve been known or used in this country, or the pat- 
entee's circular to the trade was not a printed publication, or his provisional 
spécification did not make the invention describcd in it patented, within the 
meaning of sections 7 and 15 of the act of 1836, will not be considered. 

Kesidutjm— Nature— Infeingement. 

A residuum is what is left after a process of séparation. There are as many 
différent residuums of a substance as there are distinct products which raay be 
taken away from it. Showing that both residuums corne from the same 
source, that ail in the residuum of the earlier of two patents is also in and is 
obtained by séparation from that of the patent of later date, does not make ont 
an inf ringement on the former. It does not show that they are the same ; other- 
wise a prior patent for the same use, of the con»mon source, would cover both. 
The proper eflect is to limit the application of " residuum." 

Bamb — Unohabked Kbsiduum of Petiioledm — Use in Soap — Patent No. 
237,484— Anticipation — VAiiDiTr. 

Letters patent No. 237,484, for use in manufacture of soap of va-ieline, pro- 
duced by simmering petroleum down in open kettles, and afterwards filtering 
through bone-black, does not infringe letters patent No. 56,2i59, employingfor 
the same purpose another uncokcd residuum of petroleum so obtained by 

. vacuum and steam process ; for, while the charred and unohnrred particles 
are always mechanically piixed. and the filtering out may be without cheraical 
reaction, vaseline does not contain ail the latter residue does ; nor is it intici- 
pated by otlier patents using residuums of petroleum iu soaps ; they contiue it, 
however, to that particular residuum 
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Ecîniund Wetmore, for plaintifip. 

F. R. Condert, for défendants. 

Wheeleb, J. This suit is brought upon letters patent No. 56,- 
259, dated July 10, 1866, and granted to the plaintifE for an im- 
proved soap. 

The défense is a want of novelty, and of infringement. The spéc- 
ification of the patent sets forth : 

" My invention is basecl on œy discovery that when petroleum is se treated 
in a still or retort tliat the volatile parts are passed o£E without having 
the residuum coked or charred, the same reslduum may be introducéd in con- 
sidérable quantities, by proper management, into the manufacture of soap, to 
the palpable benefit of its quality, référence being had to its coat, thus utiliz- 
ing an article which has hitherto had little commercial value. This uncbarred 
residuum may be produced by varied management o£ the still or retort. I 
hâve produced it by employing a vacuum in connection with a flre-hèated 
still; also by injecting into the still and into the body of the petroleum free 
superheated steam, never having employed it at a température higher than 
woiild sufBce to melt lead, and producinggood reaultsat a lower température. 
My invention consista in a soap made by combining the described petroleum 
residuum with alkalies and with animal cils or fats, or with vegetable oils or 
resin, or with any compOund of or with thèse or any of them." 

And then describes a method of manufacture of "ordînary yellow 
bar soap," and "ordinary soft soap," and proceeds: 

"The petroleum residuum may be introducéd to a greater or liess extent 
into the manufacture of soaps of ail varieties, to tbeir improvement, if not 
used in too great proportion to otlier ingrédients, the residuum having pecul- 
iar détergent properties." 

The claim is for: "As a new manufacture, soap in which the described pe- 
troleum residuum is one of the ingrédients." 

The soap complained of as being an infringement is made by the 
use of vaseline, which is produced bysimmering petroleum residuum 
in open kettles, and afterwards filtering it through bone-black, ac- 
cording to the spécification of letters patent No. 237,484, granted to 
Robert A. Chesebrough. The principal anticipations relied upon 
are a soap made by one Hendrie, in London, and described in a cir- 
cular, issued and published by him to the trade, long prior to the ora- 
tor's invention ; a provisional English spécification of William Lloyd 
Caldecott, dated August X, 1845; English letters patent to Maria 
Bounsall Eowland, dated May 19 and sealed November 10, 1857; 
to John Henry Johnson, dated Oetober 30, 1863, and sealed April 
26, 1864; and to Moreau and Eagon, dated August 6, 1862, and 
sealed February 9, 1863. 
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Hendrie's soap îs not proved bj tbe requisite measure of proof in 
Buch cases to hâve been known or used in this country, nor is his 
circnlar to the trade côusidered a priuted publication or a public work 
withiB thé meaning of the patent law. Act of 1836, §§7, 15. And 
Caldecott's provisional spécification did not make the invention de- 
Bcribed in it patented within such meaning. Act of 1836, § 7. There- 
fore, thèse thinga are laid out of considération. The field of invention, 
open to the plaintiff at the time of his invention, was bonnded by 
thèse three English patents. What ground théy coyered he could 
not oceupy, and the description of vhat he undertook to cover, is to 
be read and construed in the light of their existence. 

The patent' ofEowland covered adding : 

•' To a çolùtion of soap dissolVed in hot water," "ammonia, or certain of 
It^.^çoDippnerit?, and also some liquid liydrocarbon, or équivalent substance, 
such as tuïpentine, minerai or coal tar, naphitha, campliene, benzols, or other 
anialogous substances obtained by the distillation of bituminoos or résinons 
substances." 

That of Johnson : 
'■'•' "Tlieadjùnctionbf minerai' ôHs^ such asbils of petroleum, naphtha, rock, or 
schist oil, to the fat or diyitig vegefable' or animal ôils, fats, or greases hîth- 
erto made.uge of ini the manufacture of soap." 

That of Moreau and Bagon what is shown by thèse parts of their 
spécification: 

"fThe liquid substances or hjrdrocarbons to be operated upon are flrst de- 
oderized by the action of hydrochloric acid gaa, which is madetopass through 
it, after which the liquid is conducted to the distilling vessel, where it is sub- 
mitted to beat, v^hich will cause the volatile matters to distill and pass over 
to a globular or other vessel." 

«The lighb oils will, by their speciflc gravity, float on the top, and form an 
Upper; stratum whicli may be drawn oiï and used for lighting purposes, or for 
any other purpose for which they may be applicable. The heavier oils, after 
being separated from the hydrochloric acid gas solution, may then be subse- 
quently treatpd and rendered capable of saponiflcation." " It bas been hereto- 
fore found extremely difflcult, if not impossible, to saponify minerai oils. 
This difflculty, we cOnsider, has arisen from the fact that in ail such attempts 
- endeavorS hâve been made to cause the alkali to act directly upon and com- 
bine with the oil. We hâve discovered that altliougli it is impracticable to 
cause the oil and alUali to combine when alone, yet that if saponiflcation can 
be set up with other substances when the oil is présent, the latter will be in- 
duced to saponify also." 

Neither the patent of Eowland nor that of Moreau and Kagon men- 
tiona.petroleum by name as anything, a produot from which is to be 
used for soap, but that of Johnson does; and as petroleum is a min- 
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eral oil, and is essentially a hydrocarbon, or a mixture of hydrocar- 
bona, and was at the time of ail thèse patents well known in the art 
to -which they belong, it is very évident that ail of them refer to it 
and cover the products of it described in them. And in considering 
the bearing of thèse patents upon the one in suit it is neoessary to 
keep in view that this patent is not f or aùy particular combination 
of ingrédients in soap, nor for any particular process of making soap 
containing the residuum described, but is merely a patent for what; 
■would otherwise be any common soap, of which that residuum is an 
ingrédient. Also it is to be kept in mind that the residuum of the 
patent is not the only residuum of petroleùm. A residuum is what 
ihere is left after a process of séparation. From petroleùm there; 
may be separated by distillation oymogene, gasoline, the naphthas, 
benzine, kérosène, and other known products, and after each is taken 
there is a residuum left. 

At the time of the plaintifif's invention, according to the évidence, 
what was known in the art and trade as a residuum appears to bave 
been what there was left after taking off the comparatively valuable 
products; but thèse residuums were not ail alike. In some cases 
the process was carried further than others. In some the residuums 
were treated so that they were substantially oharred ; in others, they 
wére comparatively free from being oharred. In thèse former pat- 
ents petroleùm products and petroleùm residuums were to go as in- 
grédients into Boaps. They were not the same residuum as that of 
the plaintifs patent; and those patents do not appear to antici- 
pate his so as to defeat bis for what he roally invented that the pat- 
ent assumes to cover. Had he been the first discoverer of the use of 
petroleùm products in soap, he might, perhaps, by this patent, cover 
every form of such use of everything known as residuum not actually 
charred in this art; but as he was not, he is only entitled at the most 
to the particular form which he discovered the use of and patented. 
Railway Co. v. Sayles, 97 U. S. 554. 

The défendants make use of a residuum, but they do not infringe 
unless they use the plaintiff's residuum. His and theirs ail corne 
from the same source, petroleùm. According to the plaintiff's argu- 
ment there is nothing in theirs not in his, and they obtain theirs only 
by processes of séparation from his. This may be true, but if it is, 
theirs may not he the same as his. There is, according to this argu- 
ment, nothing in either not in petroleùm ; and, if the argument should 
be caJried out, a patent for petroleùm in soap would cover both, and 
•Johnson's patent would defeat the plaintiff's. 
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There were in the art, at the time of the plaintiff's invention, re- 
siduums from vacuum and steam processes which contained but very 
few charred partiales ; and residuiims from distillation which con- 
tained but few uncharred particles, and from each of whieh most 
of what was then known to be valuable had been separated. The 
patent would, to those skilled in the art, probably be understood to 
refer to the former, and not to include the latter. When the former 
is used for the défendants' vaseline, itis first made to be likeuntothe 
latter. As the patent is only for a soap of which the former is an in- 
grédient, and not for the latter, nor for converting the former into the 
latter, it can hardly be said to be infringed by reducing the former to 
the latter and putting the latter into soap. 

The charred particles of a residuum are only mixed, and not chem- 
ically combined with the uncharred, however great the i^reponder- 
ance of either in the mixture may be; and if the uncharred portion 
is merely separated and put into soap, it is quite clear, as has 
been argued, that a patent for a soap contaiuing uncharred residuum 
would be infringed. If vaseline is merely the uncharred part of the 
plaintiff's residuum, or the uncharred part of a like residuum except 
in the proportion of charred particles, it might infringe the plain- 
tiff's patent. But, on the proofs, vaseline does not appear to be 
merely such a residuum with the charred particles filtered out. Nô 
one testifies that it is. 

Compétent witnesses testify that it is merely filtered without chem-^ 
ical réaction, which may be true; but, if so, this does not show that 
only the charred portions are taken out. The question is as to the 
identity of the residuums in other respects than as to charred par- 
ticles, which is the distinction that the patent makes. The heat and 
the bone-black filter appear to remove more than the charred particles. 
Thèse substances are so complex that it cannot now be told exactly 
what is removed by thèse processes. Vaseline may contain nothing 
that the plaintiff's uncharred residuum does not^ontain; but, whether 
it does or not, it does not contain ail the things which that does con- 
tain. Yery learned and compétent men differ as to what the différ- 
ence is, but that there is a différence clearly and fairly appears. 

Vaseline is a residuum and an uncharred residuum, but is not the 
residuum of the plaintiff's patent. The patent cannot be upheld 
without limiting it to that particular residuum, and cannot be in- 
fringed but by the employment of that same residuum. 

Let there be a decree that the défendants do not infringe, and that 
the bill be dismisse d with costs 
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Hayden V. The Oriental Mills. 

{Circuit Ûowt, D. Bhode Idand. March 12, 1883.) 

Patent LawS- Limitation op Actions— Copt dndbe thb PaovisioNS of Rbv. 
St. i 721. 

State statu tes of limitations are applicable ta actions at law for the infringe- 
ment of a patent. 

At Law. 

J. L. S. Robertg, for plaintiff. 

Benj. F. Thurstoii, for défendant. 

Before Lowell and Colt, JJ. 

LowELL, J. The plaintiff brings this action on the case for în- 
fringement of his rights under a patent. The défendant pleads that 
the infringement, if any, oecurred more than six years before action 
brought, whieh is a bar by the statute of Ehode Island. Pub. St. c. 
205, § 3. The plaintiff demurs. 

Several judges of great abUity and expérience hâve held that the 
statutes of limitations of the states do not affect actions upon patent 
rights, upon the theory that section 34 of the judioiary act, (now 
Eev. St. § 721,) making the laws of the states the rules of décision 
in the courts of the United States, in actions at the common law, 
does not apply to actions which are within the exclusive jurisdiction 
of the courts of the United States. There are several able décisions 
on the other side, but perhaps the weight of authority is with the 
plaintiff on this point. We give the citations in a note àt the end of 
this opinion. This' is an action at law, and if the statutes in ques- 
tion do not apply, there is no limitation, unless it be that of Rhode 
Island in 1789, for a court of common iawhas no discrétion to refuse 
to entertain stale claims. 

This resuit appears to us to be inadmissible. No reason is given 
in any décision for excepting one class of cases out of section 721. 
Some arguments upon the gênerai question hâve been made which 
we shall advert to. There is no such exception in the statute itself, 
and none in its intent and purpose. Exclusive jurisdiction is given 
for reasons which are apart from this question. For instance, in 
patent cases the fédéral courts hâve this control in order that the 
construction of the law and of the patents granted under it may be as 
nearly uniform as possible, not that the remédies of a patentée shall be 
of uniform duration. Equity is a uniform System in the fédéral courts 
throughout the United States, but the remédies in equity are barred 
in those courts by the state str.tutes of limitations in certain caaes. 
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Suppose congress chooaes to give assignées in bankruptcy or na- 
tional banks an exclusive right to sue in the courts of the United 
States, can any one maintain that their debtors hâve no protection 
by the lapse of time, unless a spécial atatute of limitations is passed 
by the national authority ? 

This theory of the depenctence of section 731 upon concurrent 
jurisdiction seems to be an écho of the rule that courts of equity, and 
perhaps even courts of admiralty, are boand by the state statiatea of 
limitations in cases of concurrent jurisdiction; but it îs not concur- 
rent jurisdiction of the state courts, but that of courts of common 
law, state or national, which décides the point. Besides, what is this 
concurrent jurisdiction? There are very few cases in which the 
jurisdiction is really concurrent. In nearly ail the défendant has an 
absolute and conclusive right to make the jurisdiction of the fédéral 
courts exclusive by a removal of the cause. 

The truth is that section 721 is a deelaratory act, announcing à 
gênerai doctrine of international law, and the suprême court hâve so 
construed it. They apply it only to local matters, such as land laws, 
statutes of limitations, and the like, and in those cases they apply the 
same rule in equity, though équitable suits are not mentioned in the 
act ; and on the other hand they refuse to apply it to gênerai qnes- 
tions, such as those of commercial law, though when arising at com- 
mon law they are within the words of the act. 

The United States, when they are plaintiffs, are not bound by such 
statutes of limitations; but this is because they are not bound by 
similar acta of congress, xinless speoially mentioned, and they are not 
mentioned in section 721. It is said that the states cannot déclare 
when actions on patent rights shall be barred. Very true; but 
neither can they bar any actions in the fédéral courts. The bar 
arises fromthe constitution and situation of those courts, the gênerai 
international law, and section 721. If not, it would seem to folio w 
that there is no limitation, or that it dépends upon the law of Ehode 
Island in 1789, as in U. S. v. Eead, 12 How. 361, in which the court, 
finding that section 721 did not apply to critninal cases, were obliged 
to find some law, and went back to the origin of the government. 

To us it seems as inadmissible to say that section 721 does not ap- 
ply to patent cases, as that the law adopting the gênerai practice of 
the states does not apply to them. In one particular it perhaps doejs 
not, because the statute says that an action on the case shall be the 
remedy. This is a reproduction of the old law which was passed 
when, ail the states had that form of action, and it may or may not 
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now be an exclusive remedy; but no one can deny that in other re- 
spects the process and procédure acts apply to actions at law for the 
infringement of patent rights. A dozen questions may arise in any 
patent case which can only be decided by the law of the state. 

There is no doubt, of course, of the right of congress to make a 
statute pf limitations for patent causes., The powe;r is. speçially re- 
served in section 721, and by the aot of 187,0, section 56, (16 St. 206,) 
théy màdé sneii 'a law, which provides Ihat ail actions shall be 
brought withih the term for which letters patent shall be granèed or 
extended, or within six years thereafter. Congress, when they passed 
thia act, may hâve Bupposéd that there was no limitation ; but, if so, 
thëy'found out their mîàtake, for they'repeâled this part bf the patent 
law, wnen they passed the Eevised Statuies, by omitting it frqn; the 
chapter on patenta. Sayles y. Oregon Central Ry, Co. 6 Sawy^ 31; 
Vaughn y. Eaét Tefin., etc:, R. Co. 11 0. G. Î89. When they thus 
répep,led the.act of çongrëss, the. state law bècame again applicable 
to future infringementsi but one of. the repealing sections (section 
5599) reserves ail existing causes of action, so far as limitations are 
eoncerned, precisely as though no repeal had been rxisiie, Sdylés v. 
Oregon Central Ry. Co., supra; Vaughn v.East Tenu., etc.; R, Go.,sùpra. 

The plaintiff déclares upon a •pat;ent granted in 1857 aûd extended 
in 1861, expiring in 1878, and allégea- damage for the whole period 
of 21 years. The plea, which merely sets upthe bar of six years be- 
foreaction brought, does hot fully answer this déclaration in the view 
we bave taken of the law, bécausey granting that when the act bf 
1870 was passed, an action for a part of the danlages was barred, 
and granting that ail causes of action which hâve accrued sinee the 
act wàs repealed, and more thari six years before the service of the 
writ, are barred, theire may remain, for anything that appears by thfe 
déclaration, certain rights whicfh arose between thèse times which are 
saved by the very strong iangùage of thé repealing act. The précise 
effect of thèse acts and repeals will corne up more properiy àt the 
trial, under a modified plea, if one shouid be filed. It is plain that 
the pka is too broad and must be overruled.* 

*ïhat the state statutes govem such cases: Parker v. Hawk,'2> Pislier, 58; 
Parker v. Hall, 2 ]pisher, 62, note; Hioh v. Ricketts, 7 Blatchf. 230; Sayles. ■7, 
Oregon Cent. Ry. Co. 6 Sawy, 31; Sayles v. B. F. & P. R. Co. 4 Ban. & A. 239. 
That the state la ws do not govern : Parker v. Halloek, 2 Fisher, 543, note ; Colr 
lins v. Réelles, 2 Fisher, hil;Read v. Miller, 2 Biss. 12; Anthony v. Carroll, 
2 Baiv. & A. 190; Wood v. Cleveland Rollinrj-mill Co. 4 Fisher, 550; Wethereïl 
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Stbam Stone Cutter Co, v. Sheldons and others. 

(Circuit Court, D. Vermoni. March 12, 1883.) 

1. Patent Law — Infringement — Choicb of Actions. 

The sale of machines embodying the patented inventions of anofher to one 
for use, ig an invasion of the patentee's rights, and such a conversion of his 
property as -will render the party so selling the invention tiable in an action for 
tort. But in such case the plaintiS may waive the tort and sue in cmumpsii for 
the money received from the sale. 
3. Samb— Mbasube op Damages— Waiver. 

In an action or proceeding for the money, the measure of damages would be 
the amount of money received, not the amount of damages done, and ail right 
of recovery beyond that vrould be waived. This Is the eflect of waiving the 
tort. The recovery of satisfaction in either form would pass the right to that 
for which satisfaction was had, and there could be no damages beyond. Con- 
sequently, when the plaintifE has recovered and received satisfaction for the 
tort committed the titlé to so much of his property as was •wrongfully con- 
verted will hâve passed by the sale and conversion and no damages will 
accrue to him on account of f urther use of that property. 

In Equity. 

Aldaee F. Walker, for orator, 

Walter G. Dunton, for défendants. 

Wheeleb, J. This suit is brought for relief agaînst îafrîngement 
of several patents owned by the orator by the use of machines em- 
bodying the patented inventions bought by the défendants of the 
Windsor Manufacturing Company, with a guaranty of the right to 
use. The orator brought suit against the Windsor Manufacturing 
Company for infringement of the same patents, and claimed to re- 
cover therefor the profits on thèse sales to the défendants hère. To 
this the Windsor Manufacturing Company objected on account of the 
guaranty. Upon this question it was held that the liability on the 
guaranty would not relieve that oompany from the liability to account 
for the profits on thèse sales, for the reason that after a recovery 
and satisfaction clearly, if not after a recovery only, for those profits, 
the right to use those machines would hâve passed to thèse défend- 
ants, so that they would not be liable to the orator for the use of the 
machines, and there would be no liability over on the guaranty to 
take away or reduce the profits; and a decree was passed for the re- 
covery, among other things, of thèse profits. Steam Stone Cutter Co. 
V. Windsor Manuf'g Co. 17 Blatchf. C. C. 24. The orator has recov- 
ered upon that decree some money, and has caused real estate to be 
set ofjf on exécution in satisfaction of the balance. Other persons 
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claimed the real estate so set off, and resisted the taking of posses- 
sion of it by the orator, and suite were brought by the orator against 
the several claimants of the land, in one of which the orator has re- 
covered one parcel of the lànd by a final decree; and in another, the 
principal one, the orator has obtained a decree of this conrt establish- 
ing the validity of the title by the levy, from which an appeal has been 
taken to the suprême court. The défendants now move for a dissolu- 
tion of the iûjunction restraining the use of the machines pending 
the litigation, and the cause has bôen beard upon this motion. 

The défendants insist that the mère taking a decree for the profits 
of the sale was a ratification of the sale, and made it valid to pass 
the rights of the orator to everything covered by it belonging to the 
orator, the same as if it had been made by the orator. The orator 
claims that only actual bénéficiai satisfaction will affeot the right to 
foUow the défendants for their infringement, and that there are, or 
may be found to be, damages beyond the profits of the sale resulting 
from the use of the machines, if not restrained, and that the orator 
bas the right to a continuance of the injunctiou to prevent such 
damage. 

The fuU détermination of ail thèse questions does not appear to be 
necesaary to the proper disposition of this motion. The patented 
inventions were property of the orator. When the Windsor Manu- 
facturing Company sold machines embodying thèse inventions to the 
défendants for use it invaded the orator's rights and converted the 
orator's property to its own use. Thèse acts were tortious and an 
action would lie for thèse wrongs. As that company received money 
for the orator's property, the orator could waive the tort and sue in 
assumpsit for the money, or, what is the same in effect, proceed for 
an account of the money received. In an action or proceeding for 
the money the measure of damages would be the amount of money 
received, not the amount of damage done, and ail right of reeovery 
beyond that would be waived. This is the effect of waiving the tort. 
The reeovery of satisfaction in either form would pass the right to 
that for which satisfaction was had, and there could be no damages 
beyond. Upon thèse principles, which are elementary, when the 
orator has recovered and received satisfaction for the tort oommitted 
by the sale and conversion of so much oH its property, its title to so 
much of its property will hâve passed, and no damages could accrue to 
it on account of f urther use of that property. By the satisfaction the 
machines would be freed from the orator's monopoly 
v.l5,no.8— 39 
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The levy upon tbe real estaite is prima facîe a, Baiisîaoiïon of the 
decree, therefore the machines &ve prima facie free. The défendants, 
aa the case now stands, hâve prima fade the right to hâve the injuno- 
tion dissolved.. ; Jtthis right is yajried by further developments or dif- 
férent resultEf, compensatioiï caa be made to the orator in the ac- 
eounting with less danger of injustice than the contiuuanoe of tho 
injunction would involve. 

Motion grauted aud injunction dissolved. 



TfiB HABâIBBTTBa.* 
(Cïr«uâ Oovrt, B. D. Pentuslvania. Februaty 2, 1883.) 

1. ADîttHÀLTr JUEIBDIOTÎOK— PrOCEBMHB FOB TobT IN Cà8B GW DhATH TTPOH 

Navioabm! Watbbs. 

In the admiralty courts of the United States, the deatb of a human being 
upqn the high seas, or waters navigable frôm the sea, caused by négligence, 
ta&y be co'mplained of as an injury a>nd the wrong redressed under the gênerai 
maritime law- 

TA« Towaratîa, 34 liOg. Int. 394, followed. 

COLLISION-rLlMITATlOK OF ACTION — LtBBL HT BbM. 

Where a doathwas càused by a collision, in 1877, near the Cross Klp Ught- 
ehlp, in Nantacket sound, the oflending yessel being enroUed in Fhiladelphia, 
and a libel m rem was âled la the district court for the eastern district of 
Pennsylvania in 1882, by the widowand daughter of thé man go killed, their 
cause of action does not dépend upon the statuts laws of either Massachusetts 
or Pennsylvania, and the limitation of one /ear in the statutes of those states 
does not operate as a bar. 

Ih Admiralty. 

Appeal by the steamer Harrisburg from the decree of the district 
court awarding $5,100 damages against her upon a libel, filed by the 
widow and daughter of the late first officer of the schooner Tilton, 
whose drowning was caused by a collision 

The material faots are as foUows : 

Kear the Cross Bip light-ship in Nantucket sound, a sound of the sea, em- 
braced between the coaat of Massachusetts and the islands of Martha's Vine- 
yard and Nantucket, parts of Massachusetts, on the sixteenth of May, 1877, a 
collision occurred between the schooner Tilton and the steamer Harrisburg, 
which resulted in the loss of the schooner and the drowning of six of her 
orew. 

, A libel by the schooner was determined against the steamer, (9 Fed. Eep. 
169,) and its liability for the conséquences of the collision was not contested 

*Reported by Albert B, Gnilbert, Esq., of the Phlladelpbia bu. 
Bevetsed. See 7 Sup. Ct Rep. 140. 
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in the présent procëèiïîng. On FèbTùary 25^i882, tlmtnà S. Rickards, and 
Mary E. Rjckards, by lier next friend, Emma 8. Rickarda, widow and daùgh- 
ter of Silas E. Eickards, deceased, Me flrst offlcer of the schooner Ttlton, filed 
a libel in rem against the steamer Harrisburg, for damages for his deatht;<»- 
casioned by the collision. The steamer was engagedin the coasting trade, 
and belonged to the port of Philadelphia, where she was enrolled. > , : 

No innocent rights to or in the steamer had arisen betweén the date of the 
collision and the exhibition of the libel, and it did not ap^eàf that any inCbn- 
venience resultéd to the respondents by the lâches of libellants. 

The district court entered a decree in favor of the libelants, ahd 
damages were àssessedat $5,100. 

Curtis Ttlton and Henry Ftanders, for libelant. 

In th« admiraltjr courts of thé United States the death of a hnman 
being npon thé high sea», or ■waters navigable from the sea, causôd 
by négligence, may be complained of as an injury, and the wrong re- 
dressed under the gênerai maritime law. The Towahda, (Cir. Ct. Dis, 
Pa.) 23 Int. Bev. Bec. 384; 34 Leg. Int. 394; The Chas. Morgan, 
18 Law Eeg. 624; The Sea GtiU, Chase, Dec. 148; The Highland 
lÀght, Id. 150; Cuttingv.Seabury,! Spr. 525; Long laland Transp. 
Co. 5 Fbd. Ebp. 599; The Oarland, Id, 984; Holmeav. 0. & 0. B. Co. 
Id. 75; The Sylvan Olen, 9 Fbd, Eep. 335; Thé Favorite, 12 Fbd. Ebp. 
213; The Epsilon, 6 Ben. 379; Tayhr y. Dewar, 117 E. C, L. 63. ' 

The rule of the common law ihat no redress oan be had for snch 
injuries is peculiar to that jurisprudence, and does not obtain in the ad- 
mitalty. Sullivan v. Railroad Go. 3 Dill. 337 ; De Lovio v. Boit, 2 Gall. 
472; The Chas. Morgan, 18 Law Eeg, 624; Bon. Ada, 149. In The 
Towanda, decided in this circuit, the court sàid: "While the weight 
of authority in common-law courts is, perhaps, in favor of the prirt- 
ciple, it has not been adopted with uniform sanction even by them, " 
and declaring that "the question is one of "gênerai jurisprudence," 
the court would not recognize the common-law rule. So in The Sea 
Oull, The Highland Light, and The Chas. Morgan, supra. It is be- 
iieved that the admiralty courts of the United States and of JEÎiigland 
hâve not foUowed the cômmon-law rule in a single case. 

The libel complains of a maritime tort, and "the jurisdiction of the' 
American admiralty comprehends ail maritime torts and injuries." 
"It is co-extensive with the subjeot, and dépends upon the locality of ' 
the wrong, not upon its extent, chdracter, or the relations oftke persans 
injured." De Lovio T. Boit, The Towanda, ànd The Highland Light, 
supra. 

"A maritime lien arises against a ship for the damages rer.ulting 
from a tort committed by it. This lien travels With the thing wher- 
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evor it goes. The lien and the proceeding in. rem are corrélative — 
where one exista the otber can be taken." The Rock Island Bridge, 6 
Wall. 215; Ins. Co. v. Baring, 20 Wall. 163; The Gen. Smith, 4 
Wheat. 438. 

As to the statutory or lâches bar of the action : (a) The suprême 
court in The Key City, 14 Wall. 660, say that "the courts of admi- 
ralty are not governed by any statute of limitations in the enforce- 
ment of maritime liens, (b) That no arbitrary or fixed period of 
time bas been or will be established as an inflexible rule, but that the 
delay which will defeat such a suit must in every case dépend on the 
peeuliar équitable circumstances of that suit, (c) That where the 
lien is to be enforeed to the détriment of a purchaser for; value, with- 
out notice, there will be a more rigid scrutiny of the delay tliau when 
the claimant is owner at the time the lien accrued." 

State statutes of limitation are not observed in the admiralty. 2 
Pars. Shipp. 361; Willard v. Dorr, 3 Mason, 95; Brown v. Jones, 2 
Gall. 481. "The matter of limitations in the admiralty is left to the 
discrétion of the court, which can best judge, in view of ail the cir- 
cumstances, whether the demand be so stale as to be neglected and 
abandoned. This discrétion is not mère caprice, but the sound légal 
discrétion of cultivated reason, in which the circumstances of the 
parties, the property, and the transaction are to be carefully weighed." 
Ben. Adm. § 575. 

The numerous cases holding th^t " the lien is not lost by delay in 
enforcing it, where no third person bas acquired any right to thé 
vessel, and the owner haa not been injured by the delay, are refer- 
able to the above rule." The Canton, 1 Spr. 437; The Mechanic, 2 
Curt. 404; The Bold Buccleugh, 3 Wm. Eob. 29 ; The Europa, 2 
Lush. 93; The Louisa, 2 Wood. & M. 60. In The Utility, Blatchf. 
& H., 222, it was said that "the only gênerai restriction upon the 
right to sue, adopted by the admiralty, is that it will not take cogni- 
zance of stale demands." And in the D. M. French, 1 Low. 44, 
the cause of action was four years one month old, and there was a 
sale without notice. Held, that " where no injury would resuit from 
granting the remedy, and there is reason to believe that no évidence 
bas been lost by the delay, the lienholders may sustain a suit after 
a very considérable period ; even, in the United States, after the lapse 
of the time prescribed by the statutes of the state as a peremptory 
bar to similar actions." 

The libelants, therefore, encounter no bar to their action unless 
the court, exercising its discrétion, interpose one. There is no rea- 
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son why this should be done, bat thèse weighty reasons for pefmit- 
ting the actions to go on : There bas been no sale of the vessel ; nor 
bas évidence been lost, (it is ail preserved in the records of this 
court;) nor, viewing the facts, bas there been delay, for the test case 
was vigorously pressed from the time of collision; nor were the 
claims abandoned, for in the test case it was expressly averred that 
they would be pursued. 

Thomas Hart, Jr., for respondents. 

The libel should be dismissed, beoause there is no law under which 
it is maintainable, except the statute law of Massachusetts and Penn- 
sylvania, and by both it is barred by the limitation of time therein 
provided. The death of a person upon navigable waters, caused by 
the négligence of another, oannot be oomplàined of as an injuty to 
be redressed under the geaeral maritime law. Such a right dépends 
solely upon the statute laws governing the iocality where the death 
took place ; or, if upon the high seas, upon the statute laws of the 
state to which the vessel causing the injury belonged. Both the 
states of Maryland and Pennsylvania bar this action. The libelants 
are the persons entitled to sue, by the Pennsylvania statute. See Iron 
Company v. Bupp, 39 Leg. Int. 337. 

The.jurisdiction of the admiralty is not denied. The right given 
by the Pennsylvania statute may, within the year, be enforced in the 
admiralty. Ex parte McNeil, 13 Wall. 243; Railroad Co. v. Whit- 
ton, 13 Wall. 270. It was in accordanoe with this principle that thé 
writ of prohibition was refused in Ex parte Gordon, 13Eeporter, 417. 
None of the cases sustain a libel in a case like this. In Tfu To- 
wanda, 34 Leg, Int. 394, (1877,) the judgment was right, for thé ship 
was a Philadelphia vessel and the statute applied. The Towanda 
cannot be sustained on any other ground. The common-law cases 
cited therein are not now law. See Green v. Hudson R. R. Co. 
2 Keyes, 294; Ins. Co, v. Brame, 95 U. S. 754; Dennick v. Railroad 
Go. 103 U. S. Il; Osborn v. Gillett, L. R. 8 Exch. 88; Amer. Law 
Bev. 1882, p. 128. 

GvittingY. Seahury, 1 Spr. Dec, 525, was in 1860, and is opposed by 
Crapo v. Allen, Id. 184. 

No distinction was attempted between common law and admiralty 
law on this subject. The Sea Gull, 2 Amer. Law T. 15, (1869,) is re- 
sponsible for the error on this subject. The décision is made without 
examination or discussion, and, as far as it goes upon authority, is 
baseless. It should be rejected. The Highland Light, 2 Amer. Law 
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T. Eep. 118, w«nt on tbe grouud ôf the' looality 6f the wrong, and the 
United States and Maryland statuWs., 

In ail the récent caaea, state statiites governing the locality ot thè 
tort, ortheyessel oommitting it, existed, and the deeiaions went wholly 
or partially thereon. This was se in Holmes y. 0. & G. Ry. Co. 5 
Fed. Eep. 75; The Clatsop Çkief, 7 Ped. Eep. 163; Long Island T. 
Co. 5 Fed. Eep. 599; The Charles Morgan, 18 Amer. Law Eeg, 624; 
The Oarland, 20 Amer. Law Eeg. 742; (see note to this case, page 
750.) When cause of action bas ariâen on high seas, the law of the 
state of the offending vessel has been applied. McDonald r. Mal- 
lory, 77 N. Y. 546; (7rapo v. Kelly, 16 WaU. 610. The Sylvan Glen, 9 
Fed. Eep. 335, is a direct autliority for respondents; and so is Arm- 
strong v. Beadle, 5 Sawy. 484. English admiralty law is with re- 
spondents. Smith V. Brown) Jj. E. 6 Q. B. 729; The Guld/axe,!!. E. 
2Adm.325; The Explorer, L.B^^ÂAdm. 2Sd; The Franconia, L. B. 
2 Prob. Div. 163. The civil law did not give an action in such a 
case. Note to 2'he Garland, 20 Amer. Law Eeg. 747; Hubgh v. Rail- 
road, 6 La, Ann. 498; Herman v. Railroad, 11 La. Ann. 5. 

After a partial oral argument, MoKbnnan, J., (Bdtler, J., also sit- 
ting,) said that the court would not disturb the decisioà in the case 
of The Towanda; but that the case was doubtful, and it should go to 
the suprême court. The decree of the district court was, therefore, 
affirmed, and the folio wing conclusions of law were subsequently 
filed: 

1. By the statute law of the commonweaith of Massachusetts, (St. 
1860, c. 63, §§ 98, 99,) it is provided in cases of death arising from 
négligence that a fine may be reoovered by indictment and paid to 
the exécuter or administrator, and that such indictment shall be 
proseeuted witliin one year from the injuries causing the death. 

2. By the statute laws of Pennsylvania, acts of Aprii 15, 1851, and 
April 26, 1855, it is provided that the action therein given in cases 
of death occasioned by négligence shall be brought within One year 
after the death, and not thereafter. 

3. In the admiralty courts of the United States, the death of a 
human being upon the high seas, or waters navigable froni the sea,' 
caused by négligence, may be complained of as an injury, and the 
wrong redresBed under the genera-I inaritime law. 

4. The right of the libelants does not dépend upon the statute law 
of either the statea of Massachusetts oi Pennsylvania, and the limita- 
tion of one year in the statutes of those states does iiot bar this pro- 
ceeding. 
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5. Althongli an action in the state courts of either 'Massachusetts 
or Pennsylvania would be barired by the limitation expressed in the 
statutes of thôse States, the admiralty is not foonnd thereby, afld, in 
this case, wîU not foUow the përiôd ôf limitation therein pïovided and 
prescribed. 

6. The drownîng complained of was caused by the improper navi- 
gation, négligence, and fault of the said steamer, producing the col- 
lision aforesaid, and the libelants are entitled to recover. 

7. As thefe are nb innocent rights to be aflfected by the présent 
proceeding, and no inconvenience will resuit to the respondents from 
the delay attending it, the action, if not govemed by the statutes af ore- 
said, is not barredby the libelaiits' lâches. 

Eo die. An appeal was entered to the suprême court of the United 
States. * 



lilBHT HdNDBBD and FopTlTtDNH! TONS OF IbON ObB.* 

{IHatriet Court, E.D.Éf^v) York. January 29, 1883.) 

- PHACTrCB— SUPPLEMENTAL IjIBSil,— EXCEPTIONS. 

_ A libel having been flled claiming freight and demurrage under a charter- 
party, the libelant thereafter flled a supplemental libel, setting up the same 
and additional facts, and claiming tie same freight and demurrage and addi- 
tional demurrage, to which supplemental libel the claimant excepted on the 
grouad that it set forth facts «ccurring after the suit was commenced. Hdd, 
that as it did not appear upon the face of the supplemental libel that any of 
the facts therein stated occurred subséquent to the commencement of the suit, 
the exceptions must be overruled. 
u Bamb— Motion to Sthike Out Supplemental LraEL. 

Where it appeared that the original libel was flled and process Issued and 
served on September 22d, and the supplemental libel, claiming an additional 
am'ount, was flled October 4th, before thereturn of process, rio claimant having 
appeared, and on October 6th the çlaim-ant appeared and prooured a discharge 
of the property by depositing in court mpney to the amount claimedin the sup- 
plemental libel, «eroWe, that a motion to strike out the supplemental libel on 
the ground that it set forth facts occurring after the suit was commenced, 
would be denied, on the groUnd that the claimant would be deprived of no 
right by allowing it to stand, while to strike it out would increase expense with- 
out beneflt, and would also deprive the libelant of the security which the 
claimant hadgiven for the demandmade in the'supplemental libel. 
' As té'tvhen a proceeding in admiralty is deemcd to be commenced, gvm'e. 

hx Admiralty. 

•Reported by R. D. & Wyllys Benedict. 
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Ullo é Davhon, for libelant. 

Benedict, Taft é Benedict, for claimant. 

Bbnbdict, J. a libel was filed setting up a oharter-party, and 
claiming freight and démarrage to be due thereon. Thereafter a 
libel supplemental thereto was filed, setting forth the same charter- 
party counted upon in tbo oiiyinal, and some additional facts, and 
claiming the same freig'it and démarrage claimed in the original 
libel, and some additiomil demurrage. 

The claimant excepta to the supplemental libel, upon the ground 
that the suit was commonced on the twenty-seoond day of September 
1882, and the Bupplemental libel stits forth facts oocurring subséquent 
to the commencement of the suit. This exception bas been pressed 
with earnestness, and the attention of the court called to the impor- 
tance of an obsfervance of the furms of law. 

In the light of the argument, it is easy to see that the exceptions 
should be overruled. In stiictness, the exceptions must stand orfall 
by the averments conta; ned in the pleadings exeepted to; and it does 
not appear upon the facj of tho supplemental libel that the suit was 
commenfeed on the twenty-second : day of September, 1882^ When 
the original libel was filed, and when the supplemental, is not dis- 
closed by the supplemental libel. If it be a légal presumption that 
the supplemental libel was filed on a day subséquent to the day on 
which the original libel was filed, there is no légal presumption that 
prooesB had been served, or even issued, before the supplemental 
libel was filed, and the right of a libelant to supplément bis libel as 
he sees fit, before the issue of the process, will not, I suppose, be 
denied. 

But, although a strict observance of the forms of law compels 
the overruling of the exceptions, I bave examiued the question that 
would be presented by a motion to strike out the supplemental libel. 
Upon such a motion it would appear that the original libel was filed 
on September 22, 1882, and that process was on tUat day issued. 
The supplemental libel was filed on October 4th, before the return of 
the process, and before the appearance of any claimant. On the 
sixth of October the présent claimant appeared and filed his claim, 
and on the same day procured a discharge of the property proeeeded 
against, by depositing in court money to the amount of the claim 
made in the supplemental libel. Thereafter he filed the présent ex- 
ceptions to the supplemental libel. Thèse facts do not présent a case 
for striking out the supplemental libel, because the claimant will be 
deprived of no right by allowing tho sup^ile mental libel to stand, while 
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to strike it out will increase expense withont benefit, and will aiso de- 
prive the libelant of the security which the claimant bas given for 
the demand made in the supplemental libel. Undoubtedly the orig- 
inal libel might bave been dismissed on the libelant'fl motion, and a 
new suit commenced. To hâve done so would bave oost the libelant 
something more, but the rights of the claimant would haye been the 
eame as now. Those rights are not affected by the course pursued. 
If ît be said the libelant may demand marshal's fées incurred be- 
fore the supplemental libel was filed, the answer is that côsts are in 
the control of the court, and the claimant can be f uUy protected from 
any increase of liability in the matter of costs arising out of the 
course pursued. 

On the other hand, if the supplemental libel be stricken out, and 
the libelant limited to the facts set forth in the original libel, the libel- 
ant loses the security for the claim made in the supplemental libel, 
a security given him by the claimant, and by means of ■which the 
claimant has been able to regain the possession of the property pro- 
ceeded against. The supplemental libel was filed while the prope>rty 
proceeded against was in custody of the marshal, as shown by the 
marBhal's retum. No person had appeared to claim the same, nor 
had any change occurred in the ownership of the property, as showu 
by the claim filed. The claimant, who owned the property when it 
was seized and also when it was released from custody, notified by 
the supplemental libel on file of the existence thereof, and of the, de- 
mand set forth therein, deposited the amount of that demand as se- 
curity therefor, and upon such deposit obtained a redelivery of the 
property to him. Having given security to pay the demand in the 
supplemental libel, and removed the property proceeded against, why 
should he now be permitted to limit the libelant's recovery to the de- 
mand set forth in the original libel, and for the rest tum him over to 
a second recovery against the property, if perchance the same should 
be found ? 

Forms of procédure are important, but I know no law that requires 
a court of admiralty to carry its révérence of forms so far as, for the 
sake of mère form and nothing else, to work injustice by striking out 
this supplemental libel, when full justice can be administered by re- 
taining it. Speaking of forms, the averment of fact contained in 
thèse exceptions, that this suit wàs commenced on the twenty-second 
day of September, recalls the question when a proceeding in admi- 
ralty is deemed to be commenced. If the procédure of the civil law 
be the procédure of the admiralty, it may be that the suit is not deemed 
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tû be commenced even by tlie service of the procesB. Accordmg to 
Dr. Brown (2 Brown, Civil & Adm. Law, 367) it would seena that in 
skictness the suit isnotdeemedtpbe commenced.until the issues are 
made^up, âjadi the case ready for transmission from the prœtor to 
ih.6judices for trial. See, also, The Martha, Blatehf. & H. 151. 

But, in the. absence of aid from the advocate upon this point, I 
forego the inquiry alluded to, and limit my action on the présent oc- 
casion to overruling thei exceptions upon the ground that it does not 
appear upon the face of the supplemental libel that any of the facts 
there stated occurred subseç[uent to the commencement of the suit. 



Thb Sultan v. Theeb Thousand Empty Oïl Babrem.* 
{Uistriet Court, E. D.P^nnsylvania, January SO, 1883.) 
JjIbel po-r Preight— Bili, of Ladina— Consthuction of — CtrsTOM op PoiiT — 

BURDB2Î OF PbOOF. 

The burden of proof rests upoa a respondent setting up a custom to retum 
and deliver at Chester cil barrels, which, under a bill of lading, stipulating 
to deliver the same at the port of Philadelphia, had been carried beyond Ches- 
ter to the city of Philadelphia, and such custom has not been shown tohave 
cxisted at the date of this contraiCt. 

Whether such custom now exists, not decided 

Admiralty. Libel, answer, and proofs. 

On August 20, 1881, î,061 erapty. petroleum barrels were ahipped 
on the Sultan, the, bill of lading stipulating that the same should be 
delivered at the port of Philadelphia, at a wharf to be selected by the 
consignées. The Chester Cil Company was established in March, 
1881, and a large proportion of the barrels afterwards congigned to the 
port of Philadelphia were discharged at Chester. The Sultan arrived 
at the city of Philadelphia on the twëntieth of September, 1881, and 
was requested by Witthof, Marsily & Co. to go back and discharge at 
Chester. This the master refused, and thereupon discharged at Cath- 
rall's wharf, Philadelphia, and filed this libel for $818.76 freight, 
attaching 3,000 barrels. The resppndent claimed that one-third of 
the oil business of the port was dorie at Chester, and it was a .custom 
of the port to discharge at that place. ' The libelant contended that 
a custom of ûye months was not sufficient to affect this contract; that 
up to January, 1883, lYôvessels, had discharged at Chester, and of 

*Keporled by Albert B; Quilbert, Esq;, of tlie Philadelphia bar. 
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thèse the respondent had produced only 22 bills of lading not con- 
taining a "Chester clause;" only thrëé îvessels had returned to Ches- 
ter after arriving at the city of Philadelphia, and tp thèse towage ex- 
penses had been pàid, while no instance was èhown where a vessel had 
returned without towage expenses, which the libelanfe had ofEered to 
reeeive. 

Charles Gibbons, Jr., for libelant. 

J. W. Çoulàton and Alfred Driver, for respondent. 

BuTLEE, J., The défense is not sustained. Upon arrivai of the 
cargo at Philadelphia, where the charter requirèd it brought, the 
respondent ordered it back to Chester, several miles below, claiming 
a right to do so under the oontra,ct. Conceding Chester to be with- 
out the limits of Philadelphia, the respondent' sets up a custom, 
which he says reguires it to be fcreated as withîn, where the particu- 
lar commerce to which this contract relates is involved. "Without 
entering upon a discussion of the èubject it is sufficient to say that 
no such custom éxisted at the date of this contract,— whether one 
exista now need not be considéred, What is necessary to the estab- 
lishment of such a custom is well understood; the burden of proof 
is on the party setting it Up. In the case under considération the 
proof is insufficient. That many outward-bound vessels, under con- 
tract tocarry oil from Philadelphia, had, within t*o or three months 
preceding the date of this chàftër, loaded àt Chester, and inward- 
bound vessels loadied with oil, or oil casks, had unloaded there, is 
unimportant. In each instance Chester was directly on the way, and 
a request so to load or unload tended to the carrier'» relief, and 
would, therefore, be fayoràbly received. No instance ia shown of a 
vessel carrying her cargo back to Chester, under such a contract. 
The opinions of witnésses cited are of no value. 

The libel is sustained, and a decree will be entered accordingly. 
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The Albbt.* 
{DUtrîet Court, E. D. New York. February 10, 1883.) 

COSTS— DOCKET FEB— "FnîAI, HBARraO" UNDBR lÎEV. 8t. j 824. 

Where a vesse) was in custody of the court under process issued agaînst her, 
and the case was entered in tlie admiralty doclset, a consent was given that the 
case be discontinued on payment of the ainouiit claimed and libelant's oosts. 
Edd, that the granting of a motion for an order discharging the vessel from 
custody and canceling stipulations, was a final heariug under Bev. St. i 824, 
and the libelant was eutitled to a docket fee of $20. 

In Admiralty. 

Goodrich, Deady d; Platt, for libelant. 

L. B. Bunhell, for claimant. 

Benedict, J. This was a proceeding in rem. The libel was filed, 
process issued, the vessel taken into custody, and the case entered in 
thè admiralty docket. Subsequently, an order dismissing the case 
and discharging the vessel from custody on payment of costs, founded 
upon a consent of the libelant that the cause be discontinued on pay- 
ment of the amount claimed and the libelant's costs, was applied for 
and obtained. 

The costs are presented for taxation, and the question is raised 
whether the libelant can tax a docket fee of $20. The fee-bill allows 
on a Ênal heàring in admiralty a dpeket fee of $20, where the amount 
recovered is over $60. Eev. St. § 824. A distinction is drawn by the 
Btatuté between admiralty causes and cases at law. In the latter 
case a docket fee of five dollars only is allowed where the case is dis- 
continued. À docket fee of |20 is allowed in ail admiralty cases where 
thereisafinal hearing. In Hayforà v. Griffith, 3 Blatchf, 79, it was 
held by the circuit court that a dismissal of a cause upon the çalen- 
dar, upon a motion before héaring, for an omission to file security 
for costs, was a final hearing within the meaningof the statute. The 
ground o( this décision would seem to be that granting an order which 
disposed of the cause was a final hearing. 

In accordance with this décision, the practice of this district bas 
been to allow a docket fee in admiralty causes in rem, like the présent. 
In this case the court has possession of the vessel. An order of 
court is necessary to obtain her release and to effect the cancellation 
of the libelant's stipulations. A discharge of the vessel does not fol- 
io w of course. It may be'that the pendency of other proceedings 

»i;r]X!; icl! by H. D. & \¥ynys Buncdict. 
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against the same vessel will prévent a release of the vessel upon such 
a motion. Such a motion, whdn granted, terminâtes the cause, so 
far as the vessel is concerned, and the hearing thereon is deemed a 
final hearing within the principle of the case.of Hayforà v. Griffith, 
àbove referred to. 
The clerk's taxation of a doeket fee of $20 îs affirmed. 

See Coy v. Perkins, 13 Pbd. Rep. 111, and note; also Taie Look Manufg 
Co. V. Colvin, 14 FiSD. Kep, 269. 



Thb Samuel Obeb. 
{District Court, D. Ma8sa(^usetta. Fçbruary 23, 1883.) 

1. Seamen's Wases. 

A vessel under charter is iiaoïe lor tne wages of geamen hired by the chtw» 
terers, although the owner may not perso oally be liable tiierefor. 

2. Shipping Contbaçts. 

A seàman is not bound by a clause in his shipping contract unfavorable to 
his interest if it was concealed from him, or its meaning misrepresentedi and 
if, from any cause, he is unable to read the contract, he may show that it dif-. 
fers from his oral engagement, upon clear proof that the written contract was 
not read or explained to him. 

In Admiralty. 

F. Cunningham, for libelants. 

H. P. Harrimun, for claimant. 

Nelson, J. The claimant, Edward E. Small, of Provincetôwû, 
chartered the schooner Samuel -Ober for a cod-fishing voyage of 
seven months from May 1, 1882, on the coast of Maine. The libelants. 
Manuel Pranciseo, John Francisco^ and Manuel Caton, are Portugi^ese 
fishermen, living in Provinoetown, unable to read or write. They 
allège that they shipped as fishing hands on. the schooner for this 
voyage, under an oral agreement by whioh they were to serve for fivé 
months from May Ist, and were to receive as wages for suoh service^ 
respectively,-f250, $240, andifâlO: They left the vessel OctOber 2d, 
at South-'West Harbor, Mbunt iDesert, after havîngaerved five monthsj 
and now sue for their wages according to the verbal contract. The 
shipping articles fix their wages at the sums stated; and contain this 
clause written in below the printed part, above the signatures of thé 
men: ■;.,■. > '- 
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"And it is f urtber agreecl that the fishermen, whose names are to thîs agree- 
ment subscribed, sball continue in said schodner Samuel Ober during the time 
for which she is chartered, viz., seven months frora May 1, 1882, and shall re- 
ceive the following wàges or lay ; providing, however, that if they should leave 
the vessel for any othei' reason, excepting sickûess, before the expiration of 
seven months from May 1, 1882, this contract shall be null and void, and they 
shall receive a,pro rata, amount of wages at the rate as follows.", 

Below the signatures is a mémorandum, written in after the men 
had signed, as follows : 

"ISTow, providing the above-named crew shall continue in the said vessel for 
seven months, they shall receive the above wages for five months, and one- 
half for what they make in the other two months, less their proportionate 
part of the whole expense of the voyage; but, as before agreed, should they 
leave the vessel before the expiration of seven months, they shall receive one- 
seventh of the amount for which they hâve shipped for every month engaged." 

The libelants allège that they signed the shipping articles, suppos- 
ing that they contained the verbal agreement; that the written parts 
were not reàd to them ; and that they were induced to sign them as 
they now appear by the fraud of the claimant. 

A vessel under charter is liable for the wages of seamen hired by 
the charterer, although the owner may not personally be liable there- 
for. ■ Flaherty v. Doane, 1 Low. 148; The Adelphi, anunreported dé- 
cision of Judge Spbague, cited by Judge Lowell in Flaherty v. Dnane^ 

A seaman is not bound by a clause in his shipping contract unfa- 
vorable to his interest, if it was concealed from him or its meaning 
misrepresented ; and if from any cause he is unable to read the con- 
tract, be may show that it differs from his oral engagement upon 
clear proof that the written contract was not read or explained to- 
him. Wope v. Hemmemoay, 1 Spr. 300; The Quintero, 1 Low. 38. 
But I am eonvinced, after a careful examination of the conflicting^ 
évidence, that the shipping articles correctly state the contract made 
by the libelants with the charterer. The évidence whoUy fails to 
show that he was guilty of any unfair or dishonest conduct towards 
thèse men. The whole contract, including the written parts, was 
read and carefuUy explained to them. The clause inserted after the 
signatures was written in their presenice, and was read to them. It 
was inteuded as an additional inducement for them to remain with 
the vessel after the expiration of the five montha. It certainly was. 
for their benefit, since it gave them a half-line shaire in the catchings, 
for the last two months of their service, in addition to their round 
wages. The claimmi had hired the vessel for a seven months' voy- 
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âge, and she was not to return to Provincetown until the end of the 
voyage. Undersueh circuinstances, it.is higlily improbable that he 
would hâve engaged a crew for round wages for five months only. 
As it was, owing to the advanced state of the season when the libeL- 
ants left, the skipper was unable to proôure men at Soûth-west Hir- 
bor to take their places, and in conséquence the voyage was broken 
up. The amount of the stipulated wages also indicates that seven 
months was the agreed length of the service. The eviîiencè showed- 
that from $30 to $40 a monthis what is usually earned by fishérmeu 
on voyages sucb as this. 

The libelants, although illiterate, are not unintelligent. They 
converse readily in English. They hâve lived for many yéars, in 
Provincetown, and are familiar with its peculiar usages. They knçw 
as well as their neigbbors what a fishing contract meana. When 
they heard this contract read, they must hâve comprehended its 
tèrms, and must hâve known that it took the place of , any previpua 
verbal arrangement which they may hâve made with their employer. 
I think it is quite clear that they understood their contract tO Be that 
expressed in the shipping articles^ The amounts due them, after 
deducting the suma advanced during the voyage, are correctly stated 
in the answer. As thèse sums were tendered andrefuaed before suit 
brought, the libelants are not to recover coèts. 

One other matter sbould be adverted to. Tïiis is a prpoeeding 
against the vessel. A warraijt of arrest was issued, and she was 
seized and held by the marshal until released, tipon the olaimant's 
giving the usual stipulation, with sureties, to abide' thé fina,l decree. 
A very considérable expansé was thus incurred, The amounts in- 
volved in the suit are small. The claimant lives in this district, a.nd 
is of ample pecuniary responsibility ; and this was known to the 
libelants and their proctpr. The libelants should hâve proceeded 
against the claimant in personam. There was no occasion to incur 
the expense of the arrest and détention of the.vesseL This expense 
was whoUy unnecessary. If I had given costs to the libelants, I 
should hâve allowed for the service of the warrant of.ai'jîeBt only the 
cost of serving the claimant with a simple monition to appeâr ahd 
answer the suit. . ,■ - ' , 

Decrees are to be entered for the libelants, without èosts, as fbl- 
lows: For Manuel Francisco, $111.75; for John Francisco, $léO,eOj 
for Manuel Ca ton, $57.32. Qrdered accordingly. : ■ , ' : : 
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The Citt of New Yoek. 

[District Court, S. D. New York. March 5, 1883.) 

1. Collision— RuLKS op Navigation— Fault bt Non-Observance. 

The non-observance of the statutory rules of navigation is itself a fanlt whicli 
charges the vessel with damages, where it appears that but for this t'ault the 
collision would hâve been avoided. 

2. Steamer in Fog— Modbkatb Spbed — Rulb 17. 

Where a steamer in a fog does not go at " moderate " speed nor " slacken," 
as soon as there is perceptible danger of collision, as required by ruie 17, and a 
collision ensues, which would hâve been avoided had the rule been observéd, 
Tidd, that thé steamer is chargeable with fault, and responsible, notwith- 
etanding the fault of the other vessel, also without which the collision would 
not hâve happened. 

3. Samb^Oabe Btated. 

Where the steamer •' C. of N. T.," in a fog, kept on her usual speed of 10 
knots, and heard the fog-horn from the bark H. about a point on her starboard 
bow, and starboarded her helm, without either moderating or slackening her 
speed until shè saw the bark coming across her bows about an eighth of a mile 
distant, and a collision afterwards ensued by which the H. was sunk, held, 
that the steamer was in fault both in going at too great a rate of speed, and 
also in not slackening her speed when the fog-horn was heard ; it appearing 
that if she had done either the collision would hâve been avoided. 

4. CoNTRiBUTOBT Causb— MuTUAL Fault— Damagbb Divided. 

The bark being, at the time of the collision, headed about E., four points 
to the eastward of N. E., the usual course of vessels under similar circum- 
stances, and the witnesses from the steamer testifying that when flrst observéd 
the bark was heading N. E., but changed her course across the steamer'a bow, 
wbile the mate of the bark testified that the only change about the time of the 
collision was a slight lufl a few moments preceding it, and alleged a prier 
change from the course of N. E. nearly three hours previous, and it appearing 
that the latter change alleged l)y the mate involved extrême improliabilities as 
to the previous navigation, and was not in harmony with other parts of his 
testimony as to the bearing of liglits, held, that the mate's testimony as to 
this change should be rejected, and the change of four points heldto hâve been 
made near the time of the collison. notwithstanding the usual rule giving 
superior crédit to a vessel'a own oiHcers as to her navigation, and the difflcul- 
ties of observation from the steamer in the fog; and as this change of course 
contributed to the collision, the bark was also in fault and the damases should 
be divided. 

In Admiralty. 

Scudder é Carter, for libelants. 

A. O. Salter and R. D, Benedkt, for claimants. 

Brown, J. The libel in this case was filed by the owners of the 
iron bark Helen, a British vessel of about 450 tons burden, bound 
from Havana to New York, against the steamer City of New York, 
bound from New York to Havana, to recover for the loss of the bark 
and her cargo, valued at $52,0'J0, which were sunk by a collision with 
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the steamer at 10:50 p, m. on the night of June 28, 1879, off the Jçr- 
sey coast. 

The libelants contend that the wind was W. S. W. ; that the bark, 
from 8:15 p. M. to a fewminutes preceding the collision, had been 
heading E. by N. ^ N., and making three to three and a half knots 
per hour; that soon after 10 p. m. the weather beeame foggy, with 
periods of greater density, and shortly before the collision had become 
quite thick; that the steamer 's fog-whistle was first heard nearly 
abeam some two or three minutes before the collision; that the steam- 
er's mast^head light was shortly after seen in the same direction, and 
next the steamer's green light ; that the order was then giyen to "luff 
a little," which was at once obeyed, but before the wheel cpuld be got 
down, and when the bark had changed her course thereunder not more 
than one point, she was struck on the port side just .fofward of the 
mizzen rigging by the stem of the steamer; that the bark's fog-horn 
had been blown properly during the fog; and that her colored lights 
were properly set and burning. 

The speed of the steamer was nearly checked at the time of the 
collision; but the blow was sufficient to cause the bark to sink, in 
about 10 fathoms of water, in a few minutes afterwards. Five of 
the bark's crew, xncluding the master, were drowned; and five, in- 
cluding the mate, the wheelsman, and one lookout, were saved; the 
mate being in charge of the navigation at the time. 

The respondents contend that the wind was about S.; that the 
course of the steamer was S. by W. |- W., and her speed about 10 
knots per hour; that the night was fair, with moonlight; that the 
fog came on between 10 and 11, and at the time of the collision was 
Buch that the vessel's sails could be seen about an eighth of a mile 
distant; that the faint Sound of a horn from the bark was first heard 
about a point on the starboard bow ; that the steamer's wheel was at 
once starboarded; that the bark's head-sails next beeame first visi- 
ble about one point on the steamer's starboard bow, apparently com- 
ing in a direction about opposite the course of the steamer; that 
very soon thereafter the bark was seen changing her course to the 
eastward, and swinging around so as to open her masts and show 
her red light; .that the steamer's wheel was thereupon immediately 
changed to port, and her engines stopped and backed; that at the 
time of the collision she headed S. S. W. J W., having gone about 
three quarters of a point to port, under her starboard wheel, and 
come back to starboard, under her nort wheel, one and three-fourths 
v.l5,no.8— 40 
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points; and that the bark, urider her port wheel, Iiàd come around 
so as to be heading, at the time of the collision, about E. or E, by 
N., — a changé bf course, as clâimed by the respondents, of from 
four to six points. 

The respondents contend that when the bark's horn was first heard 
she was heading abôut N. E. or N. E. by N.; that she would 
hâve been avoided by the steamer under her starboard wheel had the 
bark kept her course ; and that the collision was caused solely by the 
latter's change of course. 

The libelants deny that there was any such material change of 
course by the bark, or' any other change than a slight luff, ira ex- 
tremis, a few moments only before the collision, and when it was un- 
avoidable. 

The City of New York is a steamer of 1,715 tons measurement and 
242 f eet long ; her greatest speed under steam and sali, according to 
the testimony, is 13 to 14 knots. Up to the time when her engine 
was stopped, after sighting the red light of the bark, there had been 
lio slackening oî speed sinee she left New York ; and from the évi- 
dence it is clear that she was running at the rate of a little over 10 
knots. There was a istrong head-wind, described by those on board 
as very nearly direotly ahéad; and the master of the Old Dominion, 
who was sailing in close cotnpany, says the wind was sufficient to re- 
tard his vessel a mile and ia' half per hour. The effect of the wind 
upon the City of New York mùst hâve been similar; and as she used 
no sails, it is cleat that her rate of 10 knots prior to making the 
bark must hâve beèn very near her full speed against this strong 
head-wind. •' 

There is no substàntial dispute in regard to the density of the fog. 
An eighth of a mile, or a little more, may be taken as the distance 
at which a vessePs sàils could be seen on that moonlight night. The 
bark's head-sàils, it is claimed, were seen at somewhat more than 
that distance, though the huU could not then be seen. 

If the course of the bark had been N. E. by N., as claimed by the 
respondents, and that Course kept by her, and if she were then one 
point on the steamer's starboard bow, I think it is clear that the 
steamer, under her starboard wheel, would hâve cleared the bark, 
whether the steamer's speôd were unchecked, or had been "slack- 
ehed" and reduced to a' "ùioderate" speed bf from five to seven 
knots. 

The respondents contend, thereforè, that the bark was solely re- 
sponsible for the collision, by reason of the change of course which 
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they clâim to bave shown on tlie part of the bàrk; and that th» 
steamer. cannot be held chargeàblci notwithstanding tbe fact tbatshe 
did not at first, on hearing the bark's hom, "slacken" ber speed, beeausa 
Buch slackeningof speed was not necessary toavoid the collision had the 
bark kept her course. Rule2 Ji, however, pro vides that "every steam-ves- 
eel, when approaching another^vessel, so aa iô involve risk o£ collision^ 
shall slacken her speed, or, if necessary,, stop and reverse, and every 
Bteam-vessel shall, when in a fog,.go at a moderato speed." Tbis rule 
plainly imposes upon a steamer twoduties: (1). To proceed ina fogata 
moderate speed; (2) in approaobing another vessel so as to involve 
danger of collision, to 8l<ichen her speed, and, if necessary, to stop 
and baek. Whenever this rule becomes applicable, then the duties 
it imposes are absolute and imperative obligations. They are not dé- 
pendent, in the slightest degree, on the condact or fault of the other 
vessel. Négligence in observing thèse obligations is itself a fault; 
and, if accidents ensue, it is ineambent; on the vessel neglecting thèse 
duties, if she would exonerate herself from liability, to show clearly 
that thia neglect in no way coatributed to the collision. 

Rule 21, 1 cannot doubt, is designed not merely to secure safety in 
case the other vessel observes exactly the duties incumbent on her, 
but to make navigation less periloua at ail events, whatever may be 
the fault . of either vessel, and ;that the conséquences of even faulty 
navigation may be less fatal tolife, and property. 

In this case, rule 21 was, I think, plainly applicable to. the situa- 
tion from the time when thehorn of the bark was heard npon the 
steamer'a starboard bow. The fog was such that the vessels could 
not be seen much more than an eighth of a mile apart. When the 
bark's hom was first heard, only a point on the steamer's starboard 
bow, and the course of neither vessel was known to the other, it is 
plain that the steamer was "approaehing a sailing vessel so as to in- 
volve the risk of collision," within the meaning,of rule 21.^ The D, 
S. Gregory, 2 Ben. 226, 234. The place waa one where numerous 
vessels are oonstantly going up and down the coast. The bark, for 
aught known to the steamer, might hâve been going either in the 
same direction with her, or opposite, or beating to windward on her 
starboard tack; and in the latter case the steamer's . starboard helm 
would bave increased the péril. 

The steamer in this case was going substantially at full speed; she 
Btarboarded, not upon any présent observation of facts in regard to 
the course of the bark, but merely on surmise as to the most probable 
mode of avoiding the collision. The objeet of the sailing rules is to 
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provide safer guides than surmîses, however probable, and to" impose 
definite obligations on eaoh vesael. Eule 21 required, not only that 
the steamer should be going at moderate speed, but also that in 
view of the danger she should slacken her speed. She did neither till 
the bark came into view, close at hand, and was seen crossing the 
steamer's bow. The collision was then inévitable ; and not until then 
did the steamer check her fuU speed of 10 knots. That she had not 
previously slackened her speed was in itself, as I hâve said, a fault 
in her navigation, because it was a disobedience of a statutory rule ; 
and this fault plainly contributed to the collision, because, if she had 
slackened her speed as required when the hom was heard about a point 
off her starboard bow, the collision clearly would not bave happened. 
The faot, if such be the f act, that the collision would, nevertheless, 
not bave happened but for the fault of the bark in changing het 
course across the steamer's bow, doesnot relieve the steamer, because 
she had no right to disregard the statutory obligation to slacken her 
speed. The only effect of the other's fault would be to charge the 
latter also. If slackening speed would hâve made no différence as 
to the collision or the results of it, then the rule could not be invoked 
against her, because immaterial. But the fact hère is clearly to the 
contrary; and the steamer is, therêfore, chargeable with contributory 
négligence because she did not slacken speed as required, when, if 
she had done so, the collision would bave been avoided. The samè 
remarks apply in regard to the second clause of rule 21, which re- 
quired the steamer, in this fog, to go at moderate speed. The fog, 
though not very dense, was sufficient to prevent any observation of 
the lights, or of the course of vessels, more than about an eighth 
of a mile distant, and it therêfore diminished greatly the ordinary 
means of avoiding danger. The authorities are quite uniform in re- 
quiring a diminution of speed under ëùch circumstances. Whatever 
"moderate speed" may be, under given circumstances, having refera 
ence, as it doubtless does, to the steamer's ordinary speed and her 
ability to stop quickly, the density of the fog, and the means whioh 
vessels bave of observing eaeh other, so as to avoid danger, it is, at 
least, something materially less than that full speed which' îs cus- 
tomary and allbwable when there are no obstructions in thé way of 
safe navigation. To continue at full speed, therêfore, as the steabier 
in this case Subètantially did, until the bark was in sight, was-a clear 
violation of the statutory obligation to go at a moderate speed. And 
as she would bave cleared the bark if her speed had been less, she is 
necessarily chargeable with contributory négligence. The Louisiana, 
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2 Ben. 373-376; McCready v. Ooldsmîth, 18 How. 90; St. John v. 
Paine, 10 How. 583; The Eleanora, 17 Blatohf. 88, 91, 101; The 
Great Eastern, 11 Law T. Eep. (N. S.) 5; TheD.S. Gregory, 2 Ben. 
168. 

The question whether the bark was also in fault présenta great 
embarrassments upon the testimony in this case. Her duty was to 
keep her course. The libelants strenuously contend that she did so, 
except a slight and immaterial luff of not over one point to the east- 
ward, a few moments before the collision, and when the collision was 
seen to be inévitable. If this was the only change of course made, 
she cannot be charged with fault. The Northern Indiana, S Blatchf . 
92, 101; The Genessee Chief, 12 How. 443, 461; The Favorita, 18 
Wall. 598, 603; The FarnUy, 1 Fed. Eep. 631, 637, 

The usual and ordinary course for vessels coming up this part of 
the coast, with a fair wind, is N. E. or N. E. by N; The steamer, 
before the bark's horn was heard, was going S. by W. ^ W. At thé 
time 6f thè collision the bark, as ail the witnesses agrée, was head^ 
ing aboutB. or E. by N., or about four points to the eastward of the 
usual course of vessels bound for New York. Three witnesses froïn 
the steamer testify that they saw the bark rounding to the eastward 
when nearly an eighth of a mile distant; so that W'hile her head 
sails only were seen at first, ber masts, by this change of course^ 
opened into view. 

The mate of the bark, on the other hand, testifies that the captaîn 
went below shortly after 8 o'clock and was not again on deok un. 
til the collision; that by the captain's orders, at 8 : 15 p. m., the bark 
was. put upon a course of E. by N. J N., and so continued without 
change untii the slight luff above spoken of, a few minutes before 
the, collision. This statement is, to a certain extent, corroborated 
by the wheelsman, who, at 10 o'clock, relieved "Jacob" at the wheel; 
and, as he aays, received from him tbe course ofB. by N. J N., which, 
he testifies, was kept until a few moments before the collision. 
"Jacob" was drowned, and there was no further confirmation of this 
testimony. ■ . 

The question on this branch of the case is, how did the bark come 
to be lieadin^ E., or E. by N., at the time of the collision ? Was it 
tbrough the two prior changes of course, as testified: to by tbe mate, 
viz., one at 8:15 F. m. from N. E. tû E. by N.^ N., and then a slight 
luff of one point only, just previous to the collision; or wars it by à 
single change only, i. e., one luff of about four points from a N. E. 
course, made after the fog signais were heard, and when thè bark 
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was sôen ônthe steàmer's starbôard bow, as téetifiéd to by thewit- 
nesses from thelatter? 

After a good deal ùf Cônsideratiotn and re-examination of the testi- 
mony, I find myself unable to crédit the statement of the mate as to 
the change and course of the bark at and after 8 :15 p. m. From the 
projection of the masts of the Helen above water, the précise place 
of the collision is known. A buoy was placed there, and the posi- 
tion subsequently determined by the light-houae board, as foUows : 

" Erom Barnegat ligbt-house.îr, J E., (magnetic,) distant 12Jmiles ; Tuckei's 
Beach light-hopae, W. S. W. | "W., (magnetic,) distant 9 J miles ; being 6^ miles 
from sliore, in 10 fathoms at low water." 

This détermination fixes the place of collision about half a mUe 
nearer the shore than appears in the diagram of Capt. Trask, based 
upon previous testimony. Proceeding backwards from the place of 
collision, «r? thus ascertained, upon the course alleged by the mate, 
the bark at 8 :15 p. m., at the rate of four knots per hour, would be 
upon the beach near Tucker's light-house; at the rate of threé and a 
half koots, ehe would be near the breakers, about one mile to the 
eastward of the light ; at the rate of three knots, she would bave been 
about two miles from the light, ànd about three-quarters of a mile 
from land, in four fathoms of water. The speed of the bark during 
this time is stated by the mate and wheelsman at from three to four 
knots; but considering that the bark had come from Cape Henlopen, 
wfaich she made "in the forenoon" of that day, a distance of about 
62 knots, at an average speed of about four and a half knots; that 
the mate himself says the bark during the day was going only a little 
f aster than in the evening; and the further fact that at 9 p. st. the 
wind was blowing at the signal station at Barnegat at the rate of 24 
miles per hour, nearly a gale, and is described by the steamer's wit- 
nesses as well as by the captain of the Old Dominion as a "strong 
breeze" of six to eight knots, — I think that the speed of the bark 
cannot hâve been less than four knots per hour. 

The mate further testifies that prior tothe alleged change of coursé 
at 8:15 p. m. the bark had been sailing N. E. during the day. 
Tracing still further backward the course of the vessel accordingly, 
the bark would hâve been ashore on the shoals above Absecom light, 
reckoning from her place at 8:15 p. m. as found according to the 
mate's testimony, and a speed of three and a half knots prior to the 
collision; or she would hâve been aground oiï Atlantic City, reckon- 
ing backward from her place at 8:15 p. m., resultirg from a speed 
of on'y three knots prior to the collision. 
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■But if the bark's course be traced bacli from the place of bol*, 
lision by the usual route, — say a N. E. course, — we should fiûd 
the bark, at the rate of four knots, at 8:15 p. m. at à point four 
and three-fourth miles from shore, in nine fathoms of ■water, about 
five and one-half miles distant from Tucker's light-house, which 
would bear about N. N. W., while Barnegat would bear N. N. B. 
20|- miles distant, and Abaecom light would bear W. S. W. about 
nine and seven-eighths miles distant. At 8 p. m., when the mate 
«ame on deckand observed the lights, Absecom light would havebeen 
W. S. W. three-fourths W. nine miles distant; Tucker's light, five 
and three-fourths; and Barnegat, 21|- miles distant. Absecom light 
would, therefore, be at that time two points on the bark's port quar- 
ter, and Tucker's light two points forward of her beam. Thèse po- 
sitions of the vessel and the bearings of lights derived from the or- 
dinary course of vessels coming np the coast and passing throngh 
the place of this collision, not'only agrée with the Britisb sailing di- 
rections for this région, of which it must be presumed the master 
had a copy and which he would nàturally foUow, but they also agrée 
precisely with the position and bearing of the lights which the mate 
testifies to obsérving when he «ame up on deck at 8 p. m., viz., one 
(Absecom) aft and one (Tucker's Beach light) "a little forward of 
abeam, " as he reported it ; although it is conceded that he was wrong 
in naming the lights, and thé direction; N. N. B., given by him can- 
not be correct. Tucker's Beach light, a small light visible at best but 
12 miles, would naturally be only dimly descried five and three- 
fourth miles distant in the twilight, a half an hour af ter sunset ; Ab- 
secom light, visible 19 miles, and then only nine miles distant, would 
be seen on the quarter; while Barnegat, visible only 19 miles at best, 
would, in this twilight and 21;J- miles distant, be invisible. 

Upon the previous course given by the mate, on the other hand, 
whether the speed be taken at three knots or four, the bark at 8 
o'clock must bave been only a mile or two E. byN. from Little Egg 
harbor (Tucker's) light; and at that distance there could not possi- 
bly hâve been any of that difiBculty in discovering it which it is ob- 
vious there was from the mate's testimony; while Barnegat, 16 to 
17 miles distant, in the eàrly evening twilight, oould not possiUy, I 
think, hâve been discerned ; and, if it were seen, it would not be "a littie 
forward of abeam," nor even N. N. E., but nearly N. E., or nearly 
directly aheà.d, as the bark was then steering; and no light at ail ooiild 
hâve existed' "a little forward of abeam," as the mate testifies that 
lie reported it. Nor, if the bark were headed E. by NI J N. at,8:15, '■ 
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would Barnegat light, wlien it afterwarda came into view in the 
mate's wateh, hâve been seen "two points off the port bow," as Brown, 
then on the lookout, testifies; though Camellieri, the other lookout, 
says he saw none, (and there was no other than Barnegat lîght 
which could hâve been seen except astern ;) while that light would 
"hâve been seen in just that direction, viz., two points off the port 
bow, if the bark had reached the place of collision by a N. E. course. 

The story of the mate as to the course of the bark préviens to the 
collision must, for thèse varions reasons, therefore, be rejected as 
wholly incredible in itself and irreconoilable with his testimony and 
that of others in regard to the lights. Eejecting the alleged change 
at 8 :15 p. m., there is no other change from the previous north-easterly 
course which the évidence admits, except that made after the fog sig- 
nais of the vessels were heard by each other; for not only does the 
mate say that there was no other change, but, as the captain waa not 
on deck, it is not to be supposed that the mate would change the 
course without orders. Nor has the court any right, if it finds the 
mate's statement false as to the alleged change of course at 8:15, 
to substitute some other time between 8:15 and the collision when 
such a change might hâve been made, except the admitted change 
made sbortly before the collision; and having no other testimony to 
go upon, it must assume that the previous N. E. course continued 
until this last change was made, especially as that course is the cus- 
tomary one, and is found to harmonize with ail the other eircum- 
stances and probabilities of the case. 

The usual north-easterly course to the point of collision harmo- 
nizes, as I hâve said, with the distance and bearing of the lights, 
with the sailing directions, and with the natural course of navigation 
after making Cape Henlopen. It accords, also, with the weight of 
testimony in regard to the wind. AU the witnesses on the bark state 
that the wind was very nearly aft — about a point on the sfcarboard 
quarter. The mate of the bark testifies that the wind was "W. S. 
W., or a little southerly." Evidence was taken from the signal sta- 
tions from Sandy Hook to Cape May ; but none of it makes the wind 
"'rV^. S. W. At Sandy Hook, and by one observer at Atlantic City, 
the wind is given as S. W.; while the light-house keeper at At- 
lantic City, and the évidence from Barnegat and from Cape May, 
make the wind S. The testimony of those on board the steamer, as 
well as that of the master of the Old Dominion, gives the wind as 
nearly directly ahead, or about S.; while the mate of the bark, in 
his déposition before the consul, was recorded as giving the wind 
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S. S. W. When examined on that point at the trial, he claimed 
to hâve subsequently correoted that statement before the consul. 
The respondent's copy of his déposition gives the "wind S. S. W., 
■while the libelant's copy in one place still gives the wind S. S. W. 

On the whole, I am of the opinion that the weight of testimony 
shows that the wind was somewhere from S. W. to S. S. W., and this 
confirms the previous conclusion that the bark, up to the time of the 
collision, had been sailing on a N. E. course, since that would 
bring such a vrind about a point on her starboard quarter, as ail her 
■witnesses testify. The fact that the bark's jibs were not set, and 
that other sails which could not drav? vrith an aft wind were furled, 
confirms the testimony that she was sailing with the wind very near 
astern. It is not impossible that the course E. by N. J N., testifled 
to by the mate and wheelsman, may bave been derived from that 
course adopted for a short time after making Cape Henlopen, in the 
forenoon, by the same watch; since that course might, for a short 
time, bave been naturally foUowed if the oaptain found himself 
within a few miles of the cape. 

The improbabilities or impossibilities involved in the mate's testi- 
mony cannot be accounted for upon any theory of the master's igno- 
rance of his position; for it appears that Cape Henlopen had been 
made in the forenoon. Shortly after, the land above Cape May, which 
is visible some four miles at least, was seen. The day was clear. An 
azimuth had been taken, and shortly before 8 p. m. the lead had been 
thrown. Thèse circumstances show that the master must hâve known 
his position perfectly. I cannot doubt, therefore, that he kept the 
ordinary and prescribed course, running from three to six miles from 
ehore. There was no reason why he should deviate from it. This 
usual north-easterly course, continued above Absecom, would carry the 
bark somewhat further off shore and bring her to the place of collision. 
The mate's testimony as to the alleged change of course at 8 : 15 p. m. 
I must, therefore, reject, as I hâve said, because it involves the most 
violent improbabilities as to the previous navigation of the bark, and 
is wholly irreconcilable with other aecredited facts. I hâve no right 
to substitute any later change in the place of the one testified to at 
8:16, and hence I must hold that the former course of N. E. was 
continued up to the time of the collision; that there was but one 
change of course instead of two, which brought the bark to heading 
nearly E., and that this change was the luff which her witnesses admit, 
except that it was a luff of three to four points, instead of one, and 
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begàri earlîer than tbey admit, while off the steamer's starboard bow, 
àûd not in extremis, as they allège. 

Littleweight can be attached to the testimony of those in the bark 
that the steamer's whistle, when first heard, seemjd about abeam. 
The reflections of the waves of. sound amid, banks.' of fog are such as 
to render the seeming direction of sounds in a fog wholly unreli- 
able. The wheelsman of the bark testifies that tke order to luff was 
given when the steamer's mast-head light was seen. There is no rea- 
8on to suppose this was not seen as early as the vessel's sails were 
visible to the lookoui on the steamer; and that waa probably some- 
what over one-eighth of a mile distant; and the light was probably 
visible earlier than that. The two vessels were approaching each 
other from that time at a combined average speed of not exceeding 
eigbt knots, conaidering the change of course and the steamer's dimin- 
ishing speed, This would give from one to two minutes from the 
time the mast-head light was visible until the collision, which was 
Bufficient time, I judge, for the bark, with a strong aft wind, and no 
jibs set, to hâve luffed from three to four pointa. Frojn the testi- 
mony of those on board the steamer as to what was done af ter first 
seeing the bark's sails, it would seem that more than one minute 
must hâve «lapsed from that time up to the collision. Sève rai of her 
witnesses estimate the itime at from three to four minutes; the mat© 
of the bark estimated it at three ; but mère estimâtes of time under 
such eircumstances aréunreliable; and I think from one to two min- 
utes is probably nearer correct; but this was suSioient for the change 
of three to four points. 

I hâve not been uiimindful of the rule which gives the most crédit 
to à. vessePs own witnesses in regard to her own motions; nor of 
the fact that observations from the steamer as to the bark's course 
through the fog, were in this case necessarily attended with much 
greater uncertainties than observations made in clear weather; and 
if the mate had given an account of the bark's course, which was in 
the slighteat degree crédible and reconcilable with his other testi- 
mony and the; other facts in the case, so as to furnish a probable and 
consistent story, it would bave been adopted without hésitation, not- 
withstanding ail the steamer's testimony concerning the bark's appar- 
ent changes; but as I feel obliged to discrédit the mate's testimony 
as to one of the most important facts in the case, and to remark 
also his suspieious indefiniteness and asserted want of knowledge 
concerning other important facts in regard to the position of the 
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'biark, wliich he knew shortly before giving Mb testïmoay, and whîch 
it is not probable he had forgotten, suoh as the resuit of the azi- 
muth, which he himself computed, the distance of the bark from 
shore, the depth of water on sonûding, the time of making Cape 
Henlopen, etc., there is no alternative but to foUow the testimony 
from the steamer, since this is not only consistent "with itself, with 
the several changes in her own course which were based upon the facts 
testified to by her witnesses, but is also consistent with the only 
probable course which could hâve brought the bark to the place of 
collision. 

The testimony from the steamer shows that the apparent course 
of the bark to the north-east when first observed, a point upon thô 
stéamer's starboard bow, would hâve earried her clear if unchanged. 
As this change of three to four points was too great, and was com- 
menced too early and too far ofiE from the steamer, to be regarded as 
a change in extremis, and as this change of course evidently contrib- 
uted to the collision, the bark must also be held chargeable with 
fault, and a decree should therefore be entered for the libelants for 
the recovery of one^half the excess of their damages over thé dam- 
ages sustained by the steamer, and a référence directed to ascertain 
the amount, with costs. 



The I'bed. M. Laurence.* 

{District Court, E. D. Nm York. February 27, 1883.) 

CoLMsioN ON Brie Canai.^ — Alibi— Conflicting Evidence— Presumption. 

In an action to recover damages for collision between two canal-boats, the 1. 
and the L., on the Erie canal at Little Falls, the défense set up was an alibi. 
Several witnesses declared that the L. was the beat that collided with the I., 
and several declared that the L. was not at Little. Falls at the time of the col- 
lision, and was not in collision with any beat that night. lldd, that the fact 
that a witnesson the 1., who was known to hâve ascertained by inspection the 
name of the colliding boat, was not produced, no excuse being given for his 
non-production, warianted the presumption that his testimony would not sup- 
port the libelant's case, and that in such a confliot of testimony this presump- 
tion was controlling, and the libel was dismissed. 

In Admiralty. 

L. JJ. iStepiwia?!, for libelant. -, 

Carj>enl,er é Mosher, for claimant. 

*Ileported by R. D. & Wyllys Benedict. 
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Beiïedict, J. This is a proceeding in rem to recover of the canal- 
boat Fred. M. Laurence the damages sustained by the canal-boat 
Idlewild in a collision that oceurred at Little Palis, on the Erie canal, 
on the night of the twenty-sixth of August, 1879. The défense is an 
alibi. 

Two persons on the deck of the libelant's boat are able to prove the 
occurrence of the collision, but are not able to identify the Fred. M. 
Laurence as the other colliding boat. Two persons on the deck of 
the Fred. M. Laurence at the time of the collision swear that their 
boat was not then at Little Palis, but some miles to the eastward, 
and they also testify that the Laurence was not in collision with any 
boat on the night in question. Thèse two witnesses for the Laurence 
are confirmed to some estent by the captain's wife, who was in the 
cabin of the Pred. M. Laurence, and swears that she felt no collision 
and heard of no collision on the night in question. This testimony 
for the Laurence is claimed by the libelant to be overcome by the tes- 
timony of two other witnesses who were on board the Laurence on 
the night in question. A steersman on the Laurence, called by the 
libelant, testifies that on the night in question, being asleep ir^ bed, 
he was awakened by a jar, and looking out of the window saw that 
the boat was at Little Palis. This testimony is in direct conflict 
with that of the captain's wife, who, being up and awake, could not 
fail to hâve observed a jar sufficient to awaken one abed and asleep. 

Leaving out, then, the testimony of the wife and the steersman as 
balancing each other, there remains in opposition to the testimony 
of the captain and the steersman of the Laurence that of the driver 
of the Laurence, also called by the libelant, who swears positively 
that at the time and place stated in the libel the Laurence collided 
with the Idlewild. The credibility of this witness is seriously im- 
paired by the fact that he testifies after an arrangement made with 
the libelant for his future employment on the libelant's boat ; and 
he is contradicted, not only as to the fact of a collision, but in several 
important points of détail, by both the captain and the steersman of 
the Laurence. Thèse contradictions are of such a character that the 
advooates agrée that perjury has been committed on one side or the 
other. 

There is, however, one fact not disputed, and sufficient to control 
the présent decree. It is proved that one of the hands employed on 
board 'the Idlewild at the time of the collision knows whether the 
Laurence was the boat that did the damage, having ascertained the 
name of the colliding boat by inspection a very short time after the 
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collision. This witness is not ealled, nor ifl any excuse for his non- 
production given. The presumption, therefore, is that his testimony 
would not support the libelant's case, and in such a conâict this pre- 
sumption is controlling. 

The libel is accordingly dismissed, and with costs. 



ViANBLLO V. The dbedit Lyonnais. 
(Bisl/net Court, 8. D. New York. March 8, 1883.) 

1, ADMrHAi.Tr — Phacticb — ROTiE 53 — Securitt. 

Rule 83 (formerly rule 54) in admiralty, providing that securïty may be re- 
quired of the respondents "whenever a cross-libel is flled upon any counter- 
clalm arising out of the same cause of action for which the original libel was 
flled," is to be construed as embracing cases arising out of the same subject- 
matter of dispute, when the question in litigation is substantially the same in 
both suits. The words " cause of action " are not uaed in this rule in the sensé 
of the same identical légal demand. 

2. Same— Securïty in Cross- Suit. 

Where a libel is flled to recover an alleged deflciency of cargo delivered, and 
the payment of freight having been refused by the libelaots on the same 
ground) a Gros3:libel is flled to recover the freight on the cargo delivered, aïid 
security having been obtained in the flrst suit through the arrest of the vessel, 
hdd, that the respondents should be required to give security in the cross-suit, 
under rule 53. 

In Admiralty. 

Wilhelmus Mynderse, for libelant. 

Condert Brothers, for respondents. 

Brown, J. a motion is made in this case that the respondents file 
security under the présent fifty-third (formerly ûfty-fourth) rule of 
the suprême court in admiralty. 

The respondents were the consignées of certain iron imported 
from Europe upon the Italian bark Querini Stampalia, in December, 
1881. The quantity of iron delivered being less than that described 
in the bill of lading, the respondents refused to pay freight, and on 
December 31, 1881, filed their libel in this court to recover the value 
of the iron not delivered. 

Thereafter, on the same day, the présent libelant, the master of 
the bark, filed this cross-libel against the respondents to recover the 
freight. In both actions the question in dispute is the same ; namely, 
■whflther the bark is responsible for the shortage of iron; no other 
matter being in controversy. In the respondent's suit the bark was 
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-arrestéd/and gave security foï the claim and coata. The libelaût in 
this suit now asks for. similar security frbm the respondents, upon an 
affidavit that the respondents are a non-resident corporation, and 
hâve now no agent résident within this district. 

The motion is opposed upon the ground that the présent libelant's 
counter-claim does not "arise out ot the same cause of action for 
whieh the original libel was filed," within the language of rule 53; 
because, it is said, the cause of the action in the original libel is to 
recover the value of the iron not delivered; while the cause of action 
in the cross-libel is to recover payment of freight upon the iron that 
was delivered. 

The objection is evidently based upon the contention that the 
words "same cause of action," in rule 53, mean the same légal demand 
or légal plaim. The words themselves, separately considered, might 
doubtless hâve thàt meaningj but if that meaning were adopted 
hère, it would destroy, as it seems to me, ail the force of the rule; 
and, so far as I can see, render it incapable of application in any 
case. For I cannot recall any circamstances in whieh a cross-libel 
could be filed for the purpose of asserting against the original libel- 
ant a counter-claim arising out of the same identical légal demand 
or the same légal claim as that sought to be enforced by the original 
libelant. The context itself shows that a différent légal claim is 
contemplated by this rule, for it refers to a "counter-olskim," and not 
the same claim, "arising out of the same cause of action." I am 
satisfied that the words "the same cause of action" are hère used in 
a more gênerai sensé, meaning the same transaction, dispute, or 
subject-matter whieh has beeu the cause of the action being 
brought, and that they include those cases of cross-libels where the 
question in dispute is identical in both, the défense in one suit being 
the ground of the claim in the other. It is just that in such cases 
«ach sidè should be similarly proteeted by security; and the original 
libelants having obtained security for their alleged claim by the 
arrest of the bark, they ought not to complain of being required to 
furnish security in turn upon the counter-claim. Such I think was 
tlie intention of this rule. 

The respondents suggest that the rule was designed to cover such 
cases as mu tuai elaims upon collisions; but in that class of cases the 
«ross-libel does not assert a counter-claim arising from the same 
identical légal demand. Eaeh vessel bases its claim for damages 
upon the alleged fault of the other; and that is the only ground of 
action by either. Such cases do not présent so single and identical 
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a question as the; présent libel and cross-Hbel; but' both, I bave no 
doubt, were designed to be embraced in the rule. 

In the case of Boberts v. BaUi, in the eastern district, (not reported,) 
a case essentially like this, secnrity was required. I am satisfied that 
this is the correct construction of .the rule^ and' the motion is, there- 
fore, granted. ' 



Thb Eox* 

'dreuit Court, E. D. LouiBianct. 3a,n\iti,ry, ïèSs.) 

Tow-BoATs— T«n^. i . 

The relation of a tow-Vioat to the vessels it has in tow is not such as to mak© 
it liable for the toUs due by sald véssels for passing thirough a channel exca- 
vated by private euterprise, and for wfaiè^ passage tolls are allowed by statut» 
to })e chaïged. 

In Admiralty. 

Thomas L. Bayne and George Denegre, for libelant. 
E. M. HuAsov, and J. Walker Fearn, for claimants, 
Paedeé, J. The législature oJE Alabama enacted— 

"That John Grant be, and he is hereby, authorized to enter upon and taKe 
possession of so much of the shoal or shell reef, situated between Dauphin 
island and Cedar Point, in the county of Mobile, as may be riecessary to eut or 
excavate a channel or channels of sufflcient depth a.ad Width to aftord a good, 
safe inland passage for steaiia-boats and other vessels in the trade between the 
watersof Mobile bay and other places on the Gulf of Mexico, etc.; that, so 
soon as said Grant shall bave deepened or excavated a channel of sufflcient 
depth and width tp admit the passage of steam-boats or other vessels drawing 
five feet of water, he shall be authorized to charge and receive, from ail such 
beats or vessels as may go in or out of said channel, a tpll or tonnage duty 
at a rate nOt to exceed 15 cents for each ton of the registet'ed measurement of 
such boat or vesael, and any boat or other vessel that shall become liable for 
toll as aforesaid, whose captain, owner, or other person who may be in charge, 
neglecting or refusing to pay the same for five days after thesame shall hâve 
been demanded, shall be liable tp be sued for the amount of the toll due, to- 
gether with 50 per cent, damages, and said boat, or other vessel and their 
owners shall be liable for the same, together with costs of suit, to be collected 
before any court of compétent jurisdiction," etc. 

The libel in this case is prosecuted to compel the steamer Fox, 
which is a tug-boat of about 25 tons measurement, to pay tolls for 
11 passages through the pass or canal built by John Grant under the 

«Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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authorîty of saîd act of the législature, and also to recover from the 
Fox tolls on 11 boats and barges by it towed tbrough said pass. The 
claimant admits liability for the tolls claimed on the Fox, and allèges 
a tender of the same, but dénies liability for the boats and barges ad- 
mitted to hâve been towed tbrough the pass. 

Taking it forgranted in this case, because not disputed by claimant, 
that the tolls authorized by the act aforesaid constitute a maritime 
lien on ail suoh boats or vessels as may go in or ont of said ehannel, 
the only question for décision in the case is whether the relation of 
a tug-boat to the beat or vessel it bas in tow is sach as to make it 
liable for the tolls which the act puts on the boat or vessel. No such 
liability arises from the législative grant aforesaid. By that author- 
ity each boat or vessel going in or out of the ehannel is made liable, 
and the amount of toU may be rocovered from the "boat oi other 
vessel, and their owners." The owner of the pass may foUow the 
boat or other vessel going in or out of the ehannel, or the owner of 
such boat or other vessel, but he is given no remedy against any 
other party. 

The ordinarjr contract of towage is one merely covering the fur- 
nishing of propelling power to move a boat or vessel from one place 
to another. See Desty, Shipp. & Adm. §§ 332, 333. In such con- 
tracts tug-boats or tow-boats are not common carriers even. The 
Webb, lé Wall. 406. 

I am unable to see how a tow-boat, towing a vessel tbrough Grant's 
pass, can be held liable for toU except on its own measu^rement, un- 
less the liability is implied from the contract of towage, or is inourred 
by spécial contract. I think it clear that no such liability is implied 
from the contract of towage, and there is no suggestion of any spécial 
contract. 

The libelant should bave a decree for the amount of tolls due on 
the Fox, and bis daim to recover tolls on the boats and , barges in 
this action should be rejected. The claimant having confessed in bis 
answer liability for ail libelant is entitled to recover, should pay the 
costs up to the first decree rendered in the case, AU the other costs 
in the district court and the costs in this court should be paid by the 
libelant. And it is so ordered. 
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In re Conrad, United States Commissioner, etc. 

(Cirevit Court, D. Délaware. February 16, 1883.) 

1. Uhited Statks Commissionehb and SSupertisobs— Fee8 of— How Auditbd 

AND AlLOWBD. 

The act of February 22, 1875, regulating fées, requires that before any bill of 
costs shall be taxed by any judge or other offlcer, or any account payable ont 
of the moneys of the United States shall be aUowed by any offlcera of the treas- 
ury in favor of clerks, marshals, or district attorneys, the party clalming such 
account shall render the same, with the vouchers and Items thereof , to a United 
States circuit or district court, and in présence of the district attorney or his 
sworn assistant, whose présence shall be noted on the record, prove in open 
court, to the satisfaction of the court, by his own oath or that of other persons 
having knowledge of the facts, to be attached to said account, th^t the serv- 
ices therein charged hâve been actually and necessarily performed as therein 
stated * * * and by section 2031, Kev. St., the above provision isextended 
to accounts of fées of chief supervisors. 

2. Samk— Public Officbks in Dual Capacitt. 

Where an act is required to be performed or services to be rendered, and the 
offlcer required to perf orm it necessarily holds two positions intimately and in- 
dispensably connected, and provision is made by law for the payment of serv- 
ices rendered in each capacity, it is more consonant with the principles of 
justice and equity that compensation for that service should be made accord- 
ing to the provisions of the statute that applies to it, rather than tr deny sucb 
rémunération on mère technical grounds. 

3. Same — Supervisoub of Election, Fbes op. 

Section 2031, Rev. St., provides that there shall be allowed to each .superviser 
of élections who is appointed and performs his duty under the preceding pro- 
visions, compensation at the rate of flve dollars per day, for each day he is 
actually on duty not exceeding 10 days. The chief supervisor is included 
under the provisions of this section. 

4. Same. 

Pees for drafting and furnishing certain papers, and the rate per folio or 
otherwise at which public offlcers are allowed to charge therefor, are provided 
for under section 828, Rev. St. 

Henry C. Conrad, for himself. 

John C. Patterson, Dist. Atty., contra. 

Bradford, J. The following charges of said commissioners and 
supervisors having been previously disallowed by the first comptrol- 
ler's oiSce, treasury department, under dateof December 28, 1882, as 
unauthorized by law, are now reclaimed and again objected to, viz. : 

(1) For drafting recommandations to the court for appointment of super" 
visors of élection, at 15 cents a folio; (2) for drafting oaths of office and fur- 
nishing same to supervisors of élection for qualification, at 15 cents a folio; (3) 
for drafting oaths of office and fiiriiisliinff same tn siifi^iul deputy marshals 
v.l5,no.9 — 41 
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for qualification, at 15 cents a folio ; (4) for drafting instructions to supervisora 
of élection, at 15 cents a folio; (5) for necessary attendance before United 
States circuit courts, at fl've dollars à day. 

The act of February 22, 1875, regulating fées, etc., requires that 
"before any bill of costs shall be taxed by any judge or other officer, 
or any account payable out of the moneys of the United States shall 
be allowed by any officer of the treasury in favor of derks, marshals, 
or district attorneys, the party claiming such account shall render 
the same, with vouchers and items thereof, to a United States circuit 
or district court, and in présence of the district attorney or his sworn 
assistant, whose présence shall be hoted on the record, prove in open 
court to the èatisfaction of the court, by his own oath or that of 
pther persons having knowledge of the facts, to be attached to said 
account, that the services therein charged hâve been actually and 
necessarily performed as therein state'd, * » » and the court 
shall thereupon cause to be entered of record an order approving or 
disapproving the account, as may be, acoording to law and ]ust ; " 
and it also provides that United States commissioners shall forward 
their accounts, duly certified by oath, to the district attorneys of 
their respective districts, by whom they shall be submitted for ap- 
proval in open court, and the court shall pass upon the same in the 
manner aforesaid. 

The above provision is extended to accounts of fées of chief super- 
visors, by section 2031, Eev. St. The manifest intention of the légis- 
lature in thus providing for the présence of the district attorney at the 
time of submitting such accounts, for the approval of the court, was 
that a proper scrutiny and inspection of the same might be had by the 
attorney of the United States, and a, fuU opportunity be offered for ob- 
jection and argument on his part, should any claims be made by 
said ofïicers which might be illégal or questionable ; the objeot, of 
course, being to guard against the payment by the treasury of f raud- 
ulent or fictitious claims. 

Now, the chief superviser is ex officia United States commissioner, 
(section 2025, Eev. St.,) and his fee bill is, (section 2031, Eev. St., 
and also section 847, Eev. St.,) and when he performs other services 
not provided for in said sections, the same compensation as is allowed 
to clerks for like services under section 828, Eev. St. Thisappears 
from the express provisions of the law above quoted; and, therefore, 
when the chief superviser is required by a statute to do or perform 
any service, the paj'ment for which is not provided for by section 
2031 aforesaid, he may lawfuUy claim payment for the performance 
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of said service under sections 828 br 847, Eev. St., if the servico 
cornes within the scope 6t those àcts. This is plainly so, beCause, 
otherwise, it wouM assume thàt congress, having created an ofiBcer of 
a dual capacity and individuâlity, and having provided a somewhat 
complicated fee-tariff for his compensation in either capacity, might 
at pleasure impose imperative duties on him in one capacity, and at 
the same time avoid payment on the ground there was no provision for 
the payment of such services, when performed in such capacity. In 
other words, by a mère quibble, esoape from payment of just charges 
for the performance of services imposed Upon him. 

We cannot présume that this was the intention of the law-creating 
power. Every reasonable presumption pointa to the contrary. 
Where an act is required to be performed or services to be rendered, 
and the officer required to perform it necessarily holda two positions 
intimately and indispensably connected, and provision is made by 
law for the payment of services rendered in each capacity, it is more 
consonant with the principles of justice and equity that compensa- 
tion for that service should be made according to the provisions of 
the statute that applies to it, rather than to deny such rémunération 
on mère technical grounds and to require the gratuitous performance 
of the service by the oflaeer. 

The conclusion might be différent if the oflScer were compensated 
in part by a salary, but such is not the case hère. 

The question then is, do the services claimed by the commissioner 
and superviser corne within the scope and provisions of sections 847 
and 828, Eev. St. ? 

As to thefirst charge. It appears by section 2026, Eev. St., that 
it is made the duty of the chief superviser to présent to the court 
applications or recommeudations for the appointment of supervisors. 
The charge is 15 cents a folio for drafting such recommendations. 
We think this charge is clearly within the provisions of section 828. 
That section says : "For • * * drawiug any bond, or making 
any, record, certifieate, return, or report, for each folio, 15 cents." 
The charge is accordingly allowed. 

As to the second charge. The said section 2026, Eev. St., requires 
that "the chief supervisors shall prépare and furnish ail necessary 
forms, blanks," etc., to the supervisors of élection. Thèse oaths of 
office were necessary. Each superviser had to take an oath, which 
had to be signed by the affiant, and the same is required to be filed 
in the office of the chief superviser by said section. A reasonable 
construction of said section leads to the conclusion that the chief 
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eupervisor is the proper person to furnish and prépare the blank 
oaths. The charge is 15 cents a folio, and is clearly within the pro- 
visions of section 828, Eev. St. The charge is aceordingly allowed. 

As to the third charge. The chief supervisor is required by section 
2026, Eev. St., to file the oaths of the spécial deputy marshals in his 
office. The oaths were necessary to be taken before the marshals 
could enter upon the discharge of their duties; and while the act 
does not require the cbief supervisor to furnish the same to the mar- 
shals, it does require that when taken they shall be filed in his 
office. The implication that the chief supervisor should furnish 
the proper form of oath to be taken does not seem unwarranted, and 
we therefore allow him this charge, fixing his compensation at 15 
cents a folio, under the provisions of section 828 as above. 

As to the fourf.h charge. Hère, again, by section 2026, Eev. St., is 
the imperative requirement that the chief supervisor "shall prépare 
and furnish ail necessary instructions for the use and directions of 
the supervisors, " etc. Considering the fact that the supervisors of 
élection are sffattered over large and often remote sections of the dis- 
trict, that many of them are unfamiliar with the duties and respon- 
sibilities of their position, the wisdom of the requirement, "that the 
chief supervisors shall furnish them instructions, " etc., is apparent. 
The claim is for 15 cents a folio for drafting such instructions to su- 
pervisors, and we think it clearly within the provisions of section 
828, Eev. St. The charge is aceordingly approved. 

As to the fifth charge. Section 2031, Eev. St., provides that there 
shall be allowed and paid to each supervisor of élection • » » 
who is appointed and performs his duty under the preeeding provis- 
ions, compensation at the rate of five dollars per day for each day 
he is actually on duty, not exceeding 10 days. We think the chief 
superviser is included under the provisions of this section. He "is 
appointed and performs his duty under the preeeding provisions," 
and is per se a supervisor ; indeed, the chief. 

The claim is for 14 days' necessary attendance before the United 
States circuit court, but the chief supervisor, in his written explana- 
tion, states it was for time while he was actually on and performing 
his duties. With this explanation we think the claim is proper, but 
must be restricted to the 10 days limited by the statute. The claim 
is, therefore, reduced to 10 days at five dollars a day, and approved 
for that amount. The duties pertaining to the office of chief super- 
visor are very responsible and onerous, and involve a judgment and 
disciimination beyond mediocrity, The person selected and fitted for 
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sueli an office is entitled to the fées which properly corne wîthin the 
tariff of compensation provided for the office of commissioner and 
superviser, and the construction that under the laws above consid- 
ered the superviser would be entitled to none of the claims above 
considered, virould reduce his rémunération to such an inconsiderable 
sum as to make it difficult, if not impossible, to induce any person 
ôtted for the discharge of thèse very important duties to accept the 
office. 



HoBST and others v, Colet.* 

(OirctUt Court, S. D. Oeorgia, W. D. December 16, 1882.) 

1. Trovbb against Pledgeb. 

Where notes and mortgages were given by a debtor to a créditer as coIlate/^1 
securitj for a debt, and the créditer redelirered the notes and mortgages to the 
debtor, to be by Mm collected for the creditor's account, the statutory action, 
which is a substitute for the action of trover, will lie against such debtor or 
p^edgee, where the latterfails to retum or account for the collaterals on demand. 

2. S'ame— How Affected by Dbfbndakt's Agency. 

In such case it makes no difEerence that the original debt grew out of trans- 
actions between the creditor and défendant acting as agent of his wife, in a 
business conducted by hira. An agent may be charged in trover ; his agency 
is no défense. 

3. Amendment. 

To a suit brought for such written securities, an amendment declaring for 
their proceeds is gerraane, 

4. Measube of Damages. 

In such a suit the measure of damages (for which the statute allows an /alter- 
native yerdict) is the plaintiff's interest in the collaterals, which interest can- 
not ezceed the debt or the value of the collaterals. 
6. Verdict— Impbaohment by Jubobb. 

Jurors cannot be heard to impeach their verdicts by affldavits as to mistakes 
made by them in arriving at a verdict. « 

At Law. On motion for a new trial and motion in arrest. 

The case is very fuUy reported in the written décision. To that 
report it may be added that the original déclaration ia the pre- 
scribed statutory form under the Code of Georgia, which is a substi» 
tute for the action of trover, alleged that the défendant, J. A. D. Coley, 
was in possession of certain written securities which had bèen turned 
over to him by plaintiff for collection for their account, etc. The 
défendant filed an answer to the plaintiff's anoillary proceeding for 

*Reported by W. B. Hill, Esq., of the Maçon bar. 
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bail, in whichhe set up that he had coUected a large amount of bha , 
eecurities, but had not done so in his individual capacity, as sued, 
but as agent for his wife. Prior to the filing of this auswer, défend- 
ant had not accounted for thèse securities. Upon the cotning in of this 
answer, the plaintiff amended his writ so as to sue for the proceeds 
of the securities so collected. This amendment the court ruled was 
germane to the original cause of action and was allowable, The 
amendment, however, was afterwards withdrawn, owing to rulings 
made on other points. The foUowing is a copy of the second piea, 
mainly relied on by the défendant : 

"And for f urther plea in this behalf the défendant says that if he ever gavo 
the said plaintiffs any receipt, such as that described in said suit.he did not do 
so on his own individual account, on his individual responsibility, or for any 
considération moving tO hiui individually, but solely as the agent of Mrs. 
Charlotte T. Coley, in the course of conducting her business as a merchant and 
trader, for her account, upon her responsibility, and upon a considération 
alone moving to her; tlie agency of this défendant in the premises, and his 
authority to act therein from tlie said Charlotte ï. Coley, being then and be- 
fore that time, to-wit, the day said receipt purports to hâve been given, weil 
knovyn to and recognized and acted on by said plaintiff," etc. 

HiU é Harris and J. A. Thomas, for plaintifs. 
Lanier é Anderson and L. G. Ryan, for défendant. 
Pardee, J. The 39 grounds assigned for a new trial and in arrest 
of judgment in this case may be arranged under the foUowing heads: 

(1) Errer of the judge (a) in suâtaining demurrer to defendant's second 
plea; (6) in allowing plaintiff to amend by adding a second count; (c) in re- 
jecting évidence; (d) in instructions given to the jury, and in neglecting to 
give certain instructions to the jury; (e) in allowing the plaintifiE's counsel to 
Write out the verdict rendered in the case. 

(2) Error of the jury — the verdict being informai and illégal; and (a) con- 
trarytolaw; (6) contrary to the évidence; (c) contrary to the charge of the 
court; (d) not responsive to the issues in the case. 

(3) Miscoiiduct in impaneling the jury to the préjudice of the défendant. 

There are affidavits submitted from nearly ail the jurors to the 
effect that some did and some did not understand the issues involved 
in the case, and the force and eflfect of the verdict found by them; 
but I do not find that movant makes any point on this. And I fur- 
ther understand that the grounds referring to the manner of impan- 
eling the jury are withdrawn. If I am wrong in this, then the 
questions are disposed of by sayin<j that jurors will not be heard to 
impeach their own verdict; and that thé affitlavits show no miscou' 
duct on the part of any one in the matter of impaneling the jury. 
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The demurrer to defendant's second pleà was propériy snstained, 
because the matters alleged in said plea, if true, constitute no défense 
to the plaintiff's action. The défendant was sued for the wrongful 
conversion of certain notes and mortgages belongihg to the plaintiffs. 
The plea admits the conversion, but sets up that in the màtter he was 
acting as the agent of his wife, ail to the knowledge of the plaintiffs. 

"The gist of the action of trover is the wrongful conversion of the prop- 
erty of the plaintiff hy the défendant; The wrongful détention of the prop- 
erty is a conversion, and in a tortious act ail are principals and equally liable. 
A servant may be charged in trover, tliough the conversion be done by him, 
however innocently, for the beneflt of the master, and it is immaterial 
whether he had his master'a authority or not. Leigh, Nisi Prius, 1480; 
ëiepheîis v. Elwall, A. Maule & S. 259." PorUr v. Thomas, 23 Ga. 471; 
Georgia C!ode, § 2213, 

Whatever error there njay hâve been in allowing the plaintiffs to 
amend, and I am unable to perçoive any, was fully oorrected by the 
withdrawal by plaintiffs' counsel during the trial, aind before the jury 
retired, of the obnoxious amendaient. The only évidence rejected 
on the trial, against the défendant, was évidence wholly in support 
of the second plea, to which a demurrer was properly sustained. But 
.in fact, as the record shows, the évidence showing defendant's busi- 
ness relations with his wife, and his agency, and the knowledge of the 
plaintiffs, was ail before the jury, notwithstanding the adverse ruling 
of the court. No requests on the part of the défendant were made to 
instruct the jury upon any point, nor were any objections made nor 
exceptions taken to the charges and instructions given by the judge 
to the jury. According to the practice of this court, objections to 
the charge of the judge to the jury come too late if first made after 
verdict. See Eule 17, Circuit Court Eules. The plaintiffs' coun- 
sel was not permitted to write out the verdict and procure the fore- 
man to sign it. The verdict was written out in open court by the fore- 
man himself, in the présence of the other jurors and the counsel on 
each side, the latter knowing what was being written and making no 
objection. In fact there was nothing to object to, as the shaping of 
the verdict was perfectly regular and proper. See Georgia Code, § 
3562. 

The verdict is for a certain sum as damages. 

Upon the trial the plaintiff elected to demand a verdict for dam- 
ages, and not demand an alternative verdict for the property or its 
value. This, I understand, is permitted by section 3564 of the 
Oeorgia Code. 
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I utterly fail to see wherein the verdict is contrary to law, or 
wherein it is not responsive to the issues. The plaintifE sued for the 
wrongful conversion to recover certain personal property of the al- 
leged value of $4,250.84. On the trial he elected to demand a ver- 
dict for damages alone. The ]'ury find in his favor for $2,849.52, 
with certain interest from certain dates. 

We now come to the grcyinds that the verdict is contrary to the 
évidence and to the instruction of the judge. The évidence shows 
that the défendant received August 1, 1881, sundry notes and mort- 
gages, amounting in principal to $4,501.50, substantially bearing in- 
terest from October 1, 1881, from the plaintiff for collection and 
return proceeds ; that plaintiffs owned and held thèse notes as collat- 
éral security of a certain debt or debts of Charlotte Coley, défend- 
ant' s wife and alleged principal, the original amount of which was 
not clearly shown; that défendant returned tothe amount of $251.46; 
that défendant had coUected or disposed of the remaining notes, and 
hadremitted to plaintiffs as proceeds thereof $1,900; and that plain- 
tiffs' debt against Charlotte Coley, as evidenced by notes offered on 
the trial, still outstanding, amounted to $2,849.52, with interest from 
about November 15, 1881. 

It is true that now some opposition is made to the establishment 
of the remittances amounting to $1,900; but the brief of évidence 
shows that défendant swore to it unqualifiedly, and plaintiffs offered 
nothing to dispute him on this point. Indeed, my own recollection 
is that during the trial I asked connsel for plaintiffs if he denied this 
amount having been paid, and he replied that he did not dispute it. 
The jury were instructed in effect that the plaintiffs could recover dam- 
ages only to the extent of their interest in the property ; that as they re- 
ceived the notes only as collatéral to a debt due from the défendant, (as 
the jury were authorized to treat it,) that interest could not exceed 
the amount of the debt, nor the amount in value of the collatéral unac- 
counted for. The jury found damages to the amount of the debt, as 
is plain from the verdict. If this amount is in excessof the amount 
of the deposited notes unaccounted for, it is erroneous to that extent. 

The total amount of the collatéral was .... $4,501 50 
Amount of notes returned, ... $ 251 46 

Remitted, 1,900 00 



Collatéral accounted for, ..... 2,151 46 



Collatéral unaccounted for, - - -, - - $2,350 04 
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The verdict is for $2,849.52, and exceeds the value of the notes 
converted by the sum of $499.48. This calculation is made by 
adding protest fées found to amount of verdict, and offsetting in- 
terest. A verdict will not be disturbed in this court as oontrary to 
the évidence when there was testimony before the jury whioh, if cred- 
ited, will support the verdict. In this case there was sufficient before 
the jury to warrant a verdict for the fuU amount of the converted 
notes, but for no greater sum. In finding a verdict for $2,849.52, and 
interest, the jury went beyond the évidence to the amount of $499.48, 
and to that extent disregarded the charge of the court. Except for 
this excesB, the verdict does substantial justice between the par- 
ties. If there is any real dispute as to the 1,900-dollar remittances, 
the plaintiffs can take the new trial offered. 

The following order will be entered on the motions for a new 
trial and in arrest of judgment : 

For the written reasons on file, it is ordered and adjudged that a 
new trial be granted in this case, uniess the plaintiffs, within 10 
days from the filing hereof, shall write off from the verdict and judg- 
ment in the sum bf $499.48, with interest thereon from November 
15, 1881. In case such remitter is entered within the delay aforesaid, 
the said motions for a new trial and in arrest of judgment are 
overruled and dischareed. with costs. 



Henry and another v. Gold Park Mining Co.* 

{flircuit Court, D. Colorado. March 28, 1883.) 

Gaiînishment. 

A judgment of one court is not attacliable under procesa issued ont of an- 
other court. 

Gne John W. Bailey sûed the plaintiff Henry in one of the courts 
of the state of Colorado, and, having caused a writ of attaohment to 
issue, served process of garnishment upon the défendant, the Gold 
Park Mining Company. The garnishee answered, admitting that it 
is indebted to plaintiff Henry in the sum of $4,942.47 on a judg- 
ment against him in this court, in this cause, and thereupon moved 
this court to stay exécution upon the judgment until the matter of 
its liability in the state court can be determined. This is the motion 
now to be considered. . 

*From the Denver Law Journal. 
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Wells, 'Smith é Maçon, for the motion. 

Samuel T. Ilose and Chas. J. Hughes, contra. 

MoCbaby, J. The only question which I deem it neçessary to 
• consider is \yh«ther a debtor by judgment in a fédéral court can be 
subjected to garnishment at the suit of a creditor who proceeds 
against him in a state court. Whateyer the rule may be with respect 
to the garnishment of a judgment debtor in the same court in which the 
judgment was rendered, I am of the opinion that it wonld lead to 
gieat inconvenience and to serions conflict of jurisdiction to hold 
that a judgment in one court may be attached by garnishment in an- 
other, espeoially where the two courts are of différent jurisdiction, as 
in the case before us, and the decided weight of authority sustains 
this view. Drake, Attachm. § 625; Youngv. Young, 2 Hill, (S. C.) 426; 
Burrill v. Letson, 2 Speers, 378; Wallace v. McConnell, 13 Pet. 136; 
Wood V. Lake, 13 Wis. 94; Thomas v. Wooldridge, 2 Wood, 667, 
(opinion by Mr. Justice Bbadlbx ;) Franklin v. Ward, 3 Mason, 
136; Freeman, Ex'ns, § 166. 

Upon thèse authorities, as well as upon what I conceive to be 
much better reason, I am constrained to hold that a; judgment in this 
court cannot be attached in a proceeding in a state court, and this 
ruling is conclusive of the motion to stay exécution, which, without 
considering the other questions raised, must be overruled. Ordered 
accordingly. 



Denver & N. O. R. Co. V. Atchison, T. & S. F. R. Co.* 

{Circuit Court, D. Colorado. Pebruary 24, 1883.) 

1. RaILKOADS— CONTIÎACT NOT TO DO BdSINJ:8S AT CEKTAIÏT PoiNTS. 

A contract by which one railway company agrées with another upon a divis- 
ion of territory and tiafflc between them, and that one will not " do any through 
business to and from Trinidad, or to and from New Mexico via Trinidad or El 
Moro," amounts to an express reniinciatioh of à duty of transportation en- 
joined by the, state, and is therefore void. 

2. Same — CoMBiNATros , — Contiiact not to do Business in Connection with 

Rival Company. 

Acontract by which two railway companies âgree to exchange their trafiic, 
and not to '• conaect witli or take business from or give business to any rail- 
road " which may be constructed in Colorado or New Mexico after the date of 
the agreement, is against public policy aiid void. 

3. Same — DiscRraiNATioN-^ISJUNCTioN. ' 

If sueh compàni& refiïse to accept " through" fveight and passengers from 
a third company, wliose road bas been built in the lerritojy speoified in the 

*Reported by Adelbert Huiniltoii Esq., of tho Chiciigù baf. 
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contract, after the date tKereof, except at rates or lares higlier than the rates 
or tares charged persons or property coming over the roads oi the parties to 
the contract, such refusai atnounts to an unreasonable and illégal discrimina- 
tion against such trafflc coming over the new road, and will be restrained bj 
injunction at the suit of the new company. 

4. CoNSTiTUTioNAii Law— PEonrBiTioN op Rail-wat DisoRiMmATioiî — Construc- 

tion. 

Const. Colo., art. 15, § 4, providing that "every railroad com'pany shall hâve 
the rjght with its road to * • • connect with * • ♦ any other rail- 
road," îs not merely authority to the législature to pass laws on the subject 
to ■which It applies, and otherwise incapable of enforcement. Whîle, In the 
absence of a spécial law dîrecting such a proceeding, this provision wonldnet 
authorize a company to make a physical connection of nnconnected railroads. 
yet, independently of législative power and action, it requires the railroads in 
the State of Colorado to be operated in conjunction for the convenience of the 
public ; at least, to the eztent nsual and cnstomary between Connecting Unes in 
the control of companies not hostile to each other ; and to this exteut it will 
bs eatorced by the courts. 

5. Sakb — Not in Conflict with Pedbrai. Constitutioh. 

The above provision of the constitution ol Colorado la not ta conflict with 
■ection 8, art. 1, of the constitution of the United States, conferring npon 
congressthe power "to regulate commerce with foreign nations and among 
the several states." 

Wells, Smith é Maçon, for plaintiff. 

Geo. R. Peck and Thatcher é Oatt, for defendan*. 

Hàllett, J. The duty of common carriers to give eqiial service 
on equal terms and upon reasouable compensation to ail who may 
apply to them to carry persons or property is as well established as 
any rule of the common law. As to railroadB, it is expressed in sec- 
tion 6, art. 15, of the constitution of this state in the foUowiug lan- 
guage: 

"AU indivlduals, associations, and corporations shall hâve equal rights to 
hâve persons and property transported over any railroad in this state, and no 
undue or unreasonable discrimination shall be made in charges or in facilities 
for transportation of freight or passengers within the state, and no railroad 
company, nor any lessee, manager, or employé thereof, shall give any préfér- 
ence to indivlduals, associations, or corporations in f urnishing cars or motive 
power." 

As a rule of law it mnst cany with it ail that is essential to its 
due observance and enforcement. It is good for what is fally ex- 
pressed in it, and from ail that naay arise therefrom by necessary im- 
plication. Whatever is inoonsistent with it, or with the purposes for 
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which ît was adopied, is against public polîcy, and eannot be upheld. 
It is a rule of conduct for carriers which is designed to give the pub- 
lic the largest use of public conveyances which may be consistent with 
the service, and one which leaves to carriers only such powers as are 
necessary to the business. Thus the carrier may charge for his serv- 
ices, beeause he eannot work without pay; but he is allowed only a 
reasonable price, such as will be fair compensation for his labor. 
He may exclude from his carriage explosive compounds which may be 
dangerous to other goods and the carriage itself . He may also exclude 
thieves and gamblers and other mischievious persons who may. be 
traveling for an unlawful purpose. Thèse and the like things for 
the good of the service the carrier may do, but in gênerai he must 
hâve regard for the public interest in ail that he does; for, as said 
by the supretne court, "he is in the exercise of a sort of public office, 
and bas public duties to perforra from which ho should not be per- 
mitted to exonerate himself without the assent of the parties con- 
cerned." New Jersey Steam Nav. Co. v. Merchanta' Bank, 6 How. 
382; Munn v. Illinois, 94 U. S. 130. 

If, then, a common carrier can set no limits to the service in which 
he is engaged except such as are inhérent in it, the position of the 
défendant in this controversy is made plain. The défendant refuses 
to carry to or from Denver, and points between Denver and Pueblo, 
except in connection with the Eio Grande road; not absolutely, indeed, 
but for the price charged in connection with ttiat road. To say to 
the public that the rate shall be iess by the Eio Gi'ande road than by 
any other line, is, in effect, to say that the public shall use that road 
only. A very little différence in the toUa will prohibit traffic over 
other Unes, and elearly enongh^ such was the effect in this case^ It 
is admitted that défendant refuses to carry, in- connection with com- 
plainant, at the same rate of charges as with the Eio Grande Com- 
pany, and that it charges for such carriage a much higher rate. For 
ail practical purposes that coiirsô of proceeding amounta to a refusai to 
carry except iti connection with the Eio Grande road. In support of its 
fêfusal to deàl with oomplainant as a Connecting road, défendant ayèrs 
that it bas entered into a contract with the Eio Grande Company for 
Making "a through Une," and doihg "through" business between 
the Missouiri river and Denver, which is of great advantage to défend- 
ant, and which eannot be ttiaintained except on the thettry of ex- 
clusive dealing between the parties thereto. So understood, thé'con- 
tract is open to the objection that it gives no choice of route to travel- 
ers and shippers of goods, of which something M'ill be said hereafter. 
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The answer, however, gives no intimation as to the true character of 
the contract as it appears in évidence. It is an agreement between 
the Union Pacific Company of the first part, the défendant and its 
leased Unes of the second part, and the Rio Grande Company of the 
third part, for a division of territory and traffic in Colorado and New 
Mexico. At the time it was made, March 22, 1880, thèse companiesf 
owned or controUed ail the railroads in Colorado and the northem 
half of New Mexico, and they assume in this agreement to divide the 
country and allot to each of the pairties its separate portion for the 
purpose of building new railroads. The parties are severally bound 
not to trespass on the territory of other parties as defined in the 
agreement, and each stipulâtes with the other that it will not "vol- 
ùntarily connect with, or take business from or give business to, any 
railroad which may be hereafter constructed" in the territory of the 
other. After settling the question of new roads, the parties proceed 
to a division of traffic in paragraphs 4, 5, and 6, of the contract, as 
follows: 

"Fourth. Ail traffic to and from the Missouri river, and ail compétitive 
local traffic, both passenger and freight, to and from the territory south and 
west of Denver, reached and coveied by the Den ver .& Eio Grande Bail way 
Company, or the Denver, South Park & Paciflc Railroad Company, and lines 
controlled or constructed or to be constructed by them or either of them, or 
promoted by and Connecting with thém or either of them, Shall bè pooled be- 
tween the Union Paciflc Railway Company and the Atcliison, ïopeka & Santa. 
Fe Railroad Company, one-half to each; also ail trafflc tO and from the 
Missouri river, and to and from compétitive local points, both freight aiid 
passenger, to and from Denver, shall be divided, three-quarters to the Union 
Pacific Eailway Company aiîd one-quarter to the Atchison, Topeka & Santa 
Fe Railroad Company, each company in each case to deduct 40 per cent, as 
cost of operating; it being understood and agreed that ail local business, both 
passenger and freight, to and from the Denver, South Park & Pacific Rail- 
road Company east of and Including Weston Station, shall be treated as Denver 
business and divided accordingly. It is also understood that the party of thé 
third part is not to do any through business to and from Trinîdad, or to and 
from ÎQ'evv Mexico yia ïrinidad or Et Moro. 

"Fifth. That as lorig as the parties of the second part, and each of them, 
Shall keep the agreements on their behalf herein contained, one-half of ail the 
traffic, both passenger and freight.'originating in Colorado, and also in New 
Mexico at points as far south as thé party of the third part is authorized to 
build under article 2 of this agreement, akd cotning or delivered to the party 
of the third part for transportation oyerany of the lines of the party of the 
third part, constructed or to be constructed or promoted by it, or coming or 
delivered to it for transportation from lines Connecting with it, and destined 
for points east of the line between Denver and El Moro, and sâiâ Une ex- 
tendéd northerly and southerly, sha;ll be delivered at South Puettlo for trans- 
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portation over the railroads controUed by the parties of tue second part, and 
the other half at Denverfor transportation over the railroads controlled by 
the party of the first part, as far as the party of the third part can legally con- 
trol sueh trafic. It is furtber agreed that as to ail trafic, both freight and 
passenger, interchanged between the party of the third part and the other 
parties hereto, to and from Denver via Soutli Pueblo, and frora and to South 
Pueblo via Denver, the party of the third part shall be entitled to and shall 
prorate with the other parties at the rate of one mile and a half to one ; that 
is to say, sliall be entitled to and shall share in the distribution of such total 
fare and freight moneys for each mile of actual haul done by the Denver & 
Rio Grande Railway Company, as if the same were carried by it one mile and 
a half; but the allowance of extra mileage shall in no event exceed local rates, 
and, in case of any more favorable pro rata being given to the party of the 
first part, the same shall be given to the party of the second part. It is f ur- 
ther agreed that the rates between South Pueblo and Leadville, and between 
South Pueblo and ail other points west of Pueblo, shall be as low as between 
thè same points and Denver, under any and ail circumstances, and the party 
of the third part shall not discrimlnate against the parties of the second part 
in respect of cars or other f acilities for the transfer of freight or passengers. 
"Sixth. In order to enable the party of the third part to carry out its 
obligations under the above article, and for its protection, it is further agreed 
that the parties of the second part shall, as long as the party of the third part 
shall keep the agreements on its bebalf herein contained, deliver at South 
Pueblo, for transportation and traffic, passengers or freight destined from 
points east of the said Une of the party of the third part to points on its Une 
constructed or to be constructed or promoted by it, or connected with it, in Col- 
orado, and also in New Mexico, to points on its Une as far south as the party 
of the third part is authorized to build under article 2 of this agreement, and 
shall npt deliver to, or cause tlie same to be transported over, or voluntarily 
reçoive the same from, any other Une or railroad in the territory named than 
that of the party of the third part, so far as the said parties of the second 
part can legally control the same; and that any agreement or understand- 
ing of the parties of the first and second parts with each other, or of both, 
or either, or any of thera, with any competing railroad for a division of 
business or territory or earnings that might divert business which would 
otherwise, under this agreement, pass over the Unes of the party of the third 
part, shall provide for securing to the party of the third part a proportionate 
benefit on tlie mileage hims atated in article 5, for not less than one-half of 
tlie southern and western business, and one-fourth of the Denver business, as 
provided in article 4 of this agreement: provided, that this shall not prevent 
the party of the second part from making any. agreement or understanding 
with the Atlantic & Paciflc Railroad Company, without incurring any liabil- 
ity to the party of the flrst or third parts." 

Of this remarkable document it will not be necessary to speak at 
length in this coiineétion. To do so would perhaps convey an im- 
prassion that for some purposes thèse corporations hâve the powers 
wHi^h in this instru.aeiit they hâve assamei to exercise. It ifi 
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ehough to say ihat it is a conspiracy to grasp commerce and suppresa 
the building of railroads in two great states. Similar provisions 
hâve fallen under the eondemnation of other courts, whose judgment 
of them has been clearly expressed. In Hartford é N. H. Co. v. 
New York d N. H. Co. 3 Robt. (N. Y.) 411, it was held that a pro- 
vision in a contract forbidding one of the parties to extend its road 
would avoid the contract. An association of carriers to regulate the 
price of freight, with provisions prohibiting the members from engagmg 
in similar biisiness eut of the association, has a tendency to increase 
the price of carriage and to suppress compétition, and is therefore 
illégal. Stanton v. Allen, 5 Denio, 434; Hooker v. Vandewater, 4 
Denio, 349. 

The Rio Grande Company also agrées, in this instrument, " not to 
do any through business to and from Trinidàd, or to and froto New. 
Mexico via Trinidàd or El Moro;" an express renunciation of a duty 
enjoined by the state, and therefore void. If that company cari' 
décline a part or allof the carryihg business at Trinidàd, it may also 
abandon its entire line and refuse to serve the public in any way. 
Shrewsbury â B. Ry. Co. v. London é N. W. Étf.Co. 4 De G., M. & G. 
115; S. G. 6 H. L. Cas. 113; State v. Hartford de N. H.R. Co. 29 
Conn. 538 ; Union Pac. R.Cot v. HaU, 91 ÏÏ. S. 343. 

A more objectionable foature of this instrument ia that in ■which 
the parties agrée not to " conne.ct with or take business from or give 
business to any railroad," which may be constructëd in Colorado or 
New Mexico after its date. That is to say, thèse powerf ul corpo- ' 
rations having secured a monopoly of the carrying business in two, 
states, will hold it indefinitely, and refuse to recognize or deal with 
any rival that may enter the field. Argument is not necessary to 
show that a compact of this kind is against public policy and there- 
fore void. Certain corporations of Pennsylvania, controlling coai 
produced in. a large district of country, made a combination to regu- 
late the supply and the price, which was held to be illégal. Morris, 
Run Coal Co. v, Barclay Coal Co. 68 Pa. St. 173. In this instance 
the combination is to control the carrying trade of a great country, 
which is of much greater importance to the people than coal. 

It is believed, however, that the true principle mônt'ioried àt ifirst , 
should control witliout référence to any compact or agreement, valid . 
or otherwise, that may hâve been made. The carrier service is. suh- , 
ject only to conditions and limitations necessary to its existence, ando 
not such as the carrier himself may impose from motives Ofg<aih or 
other purpose. If the défendant may eleet to receive'gojds and pas- ■ 



656 fXDKBAL BEFOBTEB. 

sengers at Pueblo from the Eio Grande Company, and to deliver to 
that corporation alone, other conditions may be added, as that the 
goods shall be brought in wagons and the passengers on horseback. 
What right has the défendant to say that goods or passengers shall 
corne to it in ona way or another? or that gooda and passengers 
carried by it shall be carried to other points beyond its terminus by 
one Company only ? The answer of défendant is that suoh arbitrary 
distinctions are profitable to it, and therefore lawful. Its first duty 
is to its stockholders, and anything that will bring money to its ex- 
chequer is permissible. In the courts a différent view of the subject 
prevails. Twells v. Pa. R. Co. is a case decided in the suprême 
court of Pennsylvania, for which the reporter of that court was prob- 
ably unable to find space in the regular séries of reports. The case 
may not be of interest to the corporations of that state. The opinion 
is, however, printed in 3 Amer. Law. Eeg. (N. S.) 728, and as it is 
cited by the court in later cases, it seems to be authentic. Defend- 
ant's road extended from Pittsburgh to Philadelphia, and it had 
arranged with some other road to carry from Philadelphia to New 
York, 80 that it was able to carry through to the latter place from 
points on its own line. By raising the local rate between Pittsburgh 
and Philadelphia défendant sought to çompel shippers to patronize 
its through line. As the question is stated by the court, défendant 
said to plaintiff : 

" Employ us to carry your oil, not only over our road to Philadelphia, but 
thence to New York. If you do not, we will exact from you, for its carriage 
to Philadelphia, six cents per 100 pounds more than we deraand from ail 
others who employ us to transport similar freight only to Philadelphia; or, if 
you will employ us to carry it to New York, after it shall hâve reached 
Philadelphia, we will carry it Philadelphia for six cents less per 100 pounds 
than we are aocustomed to charge others for similar transportation." 

And the court then adds : 

" No one will maintain that they can lawfully make such a stipulation for 
the beneflt of a third party, e. g., one of two other carriers. ïhey cannot say 
to a Shlpper at Pittsburgh of any domestie produot, ' You hâve freight destined 
to New York. You must send it over our road to Philadelphia. If, vvhen it 
arrives there, you will forward it by A. to New York, we will carry it over our 
line at certain rates. If you send it by any other than A. our charges will be 
higher.' ïhis is a discrimination that cannot be allowed. Conceding it, would 
put in the power of the défendants a monopoly of the carriage of ail articles 
which pass over their road from either terminus to every place of final deliv- 
ery. The oppressive efifects of such a rule are the saine, whether its motive 
be to benefit third parties or the railroad corapany itself. Of transportation 
along the line of their road the défendants practically hâve a monopoly, It is 
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not consistent with tho public interests, or with common riglit, that tiiey 
sliould be permitted so to use it as to secure to tliemselves superior and ex- 
clusive advantages on other lines of transportation beyond the ends of their 
road." 

The court cites Baxenaale v. Oreat Western Ry. Co. 1 Nev. & McN. 
191, ■which deariy supports the view expressed. That case is said to 
be reported in 5 C. B. (N, S.) 309, and other English bocks, as in 
Neville & McNamara. 

So also a carrier cannot refuse to receive a passenger on the ground 
that his coaoh connecta with another which extends the Une to another 
place, and he bas agreed with the proprietors of such other coaoh that 
he will not receive passengers from such place unless they corne jn 
his coach. Bennett v. Dutton, 10 N. H. 481. On the same principle 
a railroad company cannot elect to deliver grain at one warehouse on 
the lins of its road to the exclusion of other warehouses, (Ghi. dt N. 
W. By. Co. V. People, 56 111. 365,) or to deal with one express com- 
pany to the exclusion of other express companies. Sandford v. Rail- 
road Co. 24 Pa. St. 378; New England Exp. Co. v. Maine Cent. R. Co. 
57 Me. 188. Thèse cases are sufiScient to show the great weight 
of authority in support of the rule as stated, that a carrier cannot 
hamper or lirait his duty to the public except in matters essential to 
the service. 

The opposite view bas secured récognition from some eminent 
judges, as in Jencks v. Coleman, 2 Sumn. 221; but great names do 
not prevail against great principles, and should not be allowed to do 
so in ih's instance. 

In ail that bas been said the right of the défendant to arrange 
with the Kio Grande Company for a through line to Denver and 
elsewhere, and to carry its connection with that company, bas not 
been impugned. We recognize the authority of railroad companies 
to unité in continuons lines for greater facilities in the transportation 
of passengers and freight, as established in numerous cases. In 
fact, the constitutional provision to which we shall presently refer 
seems to demand such union. But we maintain the right of travel- 
ers and shippers of goods to choose between rival lines ^f railroads 
without let or hindrance from the latter. We deny the power of a 
railroad company, in the use of its own road, by discriminating charges 
or other arbitrai'y measures to compel the public to resort to a'ny 
other road, or adopt any particular course in the transmission of 
goods or passengers. This proposition stands with *he gênerai rule 
v.l5,no.9— 42 
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before mentioned, that carriers shall nôt lïmit or trammel with arbi- 
trary distinctions the service to be rendered;- that ail roads skall be 
open to wholesbme compétition, as deelared in the cases in 4 
and 5 Denio; and with the doctrine that the carrier shall folio w 
the instructions of his patrons to the extent of forfeiting his earn- 
ings in case of disobedience. Robinson v. Baker, 6 Cush. 137. 

We- hold, therefore, that défendant is bound to give to complain- 
ant reasonable facilities for the exchange of passengers and freight at 
Pueblo as to ail who désire to use complainant's line in connection 
with its own, and for the prioe of carriage charged to persons who 
use the Eio Grande road in connection with defendant's. There is 
some diffioulty in deciding what such facilities shall be. On démar- 
rer to the bill we had occasion to consider the meaning of section 4, 
art. 15, of the constitution, which déclares theright of every railroad 
to connect with any other railroad, and we arrived at the conclusion 
that the connection mentioned in the constitution is of a business 
character involving the interchange of passengers and freight in the 
manner usual and customary between railroads throughout the 
country. Objection is now made that the clause referred to is au- 
thority to the législature to pasa laws on the subject, but otherwise 
incapable of enforcement. We; haye not maintained that the phys- 
ical connection of tracksprovided for could be made without a law to 
direct the course of proceeding. In this case it is conceded that the 
roads are united, and the question .is whèther any use shall be made 
of the connection. And we shall not attempt to point out the course 
of législation or the limits to which it may extend under that section. 
Independently of législative power and action, the clause conveys to 
us the idea that railroads in this state are to be operated in eonjunc- 
tion for the convenience of the public; at least, to the extent usual 
and customary between Connecting lines in the control of companies 
not hostile to each other. , What more may remain for tho considér- 
ation and judgment of the législative assembly we are not concerned 
to Icnow. "A constitutional provision may be said to be self-execut- 
ing if it supplies a sufficient rule by means of which the right given 
may be enjoved and protected, or the duty imposed may be enforced." 
Cooley, Const. Lim. 101. 

Within this rule the section is obligatory on railroads to the extent 
indicated, if no further. 

It is also objected that this construction of the section brings it 
into conflict witb section 8, art. 1, of the constitution of the United 
liâtes, which confers on congress the power "to regulate Commerce 
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with foreign nations, and among the several states." The clause re- 
ferred to directs what shall be done within the state for the advan- 
tage of the people of the state. Whatever the effect may be on, 
interstate commerce until congress shall act on the subject, such régu- 
lation is within the authority of the state. Munn v. lUAnois, 94 U. S. 
113; Peifcv. Chi. & N. W. Ry. Co. Id. 164. 

Many wituesses in the service of prominent railway companies 
were examined as to the course of business between railway com- 
panies in the United States in forming continuous lines and sending 
freight and passengers over Connecting roads. The greater number 
concur in the statement that such arrangements are the subject of 
spécial agreement, as to which the corporations interested claim and 
exercise the absolute authority of natural persons in the daily affairs 
of business. The évidence discloses what is fuUy known to ail who 
hâve given any attention to the subject, that, as to business inter- 
course, railway companies assume to be absolutely independent of 
each other. In the strife of compétition it is not strange that eaeh 
should assume to hâve authority in ail things, and yet they do not 
absolutely refuse to take passengers and freight from each other. 

In Bennett v. Dutton, 10 N. H. 486, in 1837, when the carrying busi- 
ness was yoUng, défendant refused to take plaintiff in his coach be- 
cause the latter had been guilty of riding in a rival coach. But now 
the managers of railroads are too wise in the law to make such blun- 
ders. By discriminating charges, business may be sent in one way 
or another toavoid a rival line, as well as by refusing to deliver to 
Bueh line. An illustration; — not given in the évidence, but within the 
knowledge of many persons in this community — may be recalled: 
Not many years ago the Union Pacific road and the Denver Pacific 
road were in the control of companies hostile to each other. They 
did not refuse absolutely to deliver freight and passengers to each 
other, but they could not agrée in the rates to be charged by each 
Company, and goods from California, consigned to Denver, were 
carried by Cheyenne to Omaha, 600 miles east of Denver, and then 
to Kansas City, 200 miles south, and back to Denver, 639 miles. 
This circuit of more than 1,400 miles was made to avoid the use of 
the Denver Pacific road from Cheyenne to Denver, a distance of 110 
miles, or something like that. If railway companies impose such 
onerous burdens on the public it must not be supposed that they hâve 
authority or law for it. Eeturning to the évidence, it sufficiently 
shows that passengers and freight are freely exchanged between Con- 
necting railroads in most cases. This is the raie, and the exception 
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arises when one of the parties conçoives that it can make more mon^y 
by some other course. Obstacles are then made to the continuance 
of friendly relations in the way of discriminating charges and the like, 
and the companies beoome hostile to each other. Now, the right of 
railroad companies to raise such obstacles in their own interest and 
against the public interest is the very matter in issue in this cause. 
We hâve endeavored to show that they hâve no such right, and if we 
hâve succeeded, the praetice itself is not now in the way of granting 
relief in this cause. If that bas not been shown, further discussion 
will not avail. 

We perceive that there is a difficulty in setting up thèse companies 
to be agents, each for the other, in the sale of tickets for passage over 
both lines, and for making through contracts binding on both com- 
panies for the transportation of goods. But some things may be 
done without making either company an agent for the other, and 
without bringing the companies into any relation of contract or 
agreement as between them. Passengers and their baggage may be 
delîvered at the junction of the roads by each company, to be trans- 
ported by the other, and goods may be forwarded in oar-load lots and 
otherwise on terms that will not involve any contract made by one of 
thèse companies for and on behalf of the other. The défendant ac- 
cepting the services of other railroad companies in selling through 
tickets and making through contracts over its own line, in connection 
with the Eio Grande road, onght not to object to the same company's 
performing the same service for complainant if they are willing to do 
so; nor should défendant be heard to say that it will not carry goods 
or passengers on the ground that they are to be carried further by 
complainant from défendant'» terminus to some other point. It is, 
however, unnecessary to discuss in détail the relief to be granted, as 
that can be well enough expressed in the deçree. In this opinion we 
seek only tO define the gênerai rule. 

The decree will be for the complainant, but not to the f uU extent 
ôf the prayer of the bill. 

McCraby, J., concurs. 



DEOREB. 

(Entered March 1, A. D. 1883.) 

This cause came on to be heard at this term of court, and waa 
argued by oounsel, and thereupon, upon considération thereof, it waa 
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ordered, adjudged, and decreed by the court that the said défendant 
do from hencef orth exohange passengers and freight with the plaintiff 
at the junction of the plaintiff 's railroad with the Pueblo & Arkansas 
Valley. Raiiroad, near to the city of Pueblo, in the county of Pueblo, as 
in the bill mentioned, and that each party extend to the other ail 
the facilities for such exchange of passengers and freights which are 
or may be hereafter usual or customary between railroad companies 
operating Connecting railroads, except as hereinafter otherwise pro- 
vided; and that each company shall cause ail regular passenger 
trains moving upon its railroad to be stopped, upon ail trips, at the 
said junction, and at the platform or dépôt erected thereat by the 
plaintiff, a reasonable and sufficient time to enable passengers to 
conveniently and safely alight from and get upon such trains, and 
express matter and mails to be delivered there~from and thereto at 
the said station ; and that the freight trains of each company shall 
stop at the proper tracks near to the same station wheneVer the 
agents of the other company shall signify to those operating such 
freight trains that there is freight at the said station ta be delivered 
to such train. 

Second. And that whenever hereafter merchandise or freight shall 
be received or corne to the hands or control of the défendant in car- 
load lots or otherwise, or shall, ai any station upon the roads con- 
trolled by the défendant, be offered to it to be transported over 
the Pueblo & Arkansas Valley Eailroad, or the said railroad and 
other railroads controlled by défendant, to Pueblo, or to the junction 
aforesaid, and thence over the plaintiff's railroad to points thereon 
or beyond the same, and the shippers thereof (or the consignée, 
if no directions thereunto be given by the shipper) shâll dii-ect that 
such freight or merchandise be delivered to plaintiff or forwarded 
over plaintiff's railroad, the défendant shall reçoive and transport 
the said freight or merchandise froni the place of receiving the same 
to the junction of the Pueblo & Arkansas Valley Eailroad with the 
railroad of plaintiff near Pueblo âiforesaid, and there deliver the 
same to the plaintiff, to be by the plaintiff transported to thé desti- 
nation thereof, or to the point or terminus of the plaintiff's railroad 
néarest such destination; and that for the transportation of such 
freight or merchandise the défendant shall be entitled to demand and 
receivè a reasonable freight money not exceeding the rates and snms 
by the said défendant at the same time wont to' be démanded and 
received for the transportation of like' freight from the same initial 
point or terminus to the city of Pueblo, when the same is or ihay be 
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delivered or contracted or received by défendant to be delivered to 
the Denyer & Bio Grande Eailway Company, or any other person or 
Company operating a railxoad in compétition with the plaintiff ; and 
if the freight moneys for the transportation of such freight or mer- 
chandise shall be prepaid wholly or in part, the défendant, after de- 
ducting its reasonable charges aforesaid, shall render the residue of 
said moneys, if any, together with, and at the same time with, the 
said goods to the plaintiff. 

Third. And that whenever hereafter merchandise or freight shall 
be received by the plaintiff in car-load lots, or otherwise, to be trans- 
ported over its said railroad to the said Pueblo, or the said point 
of junction, and thence over defendant's railroad to points upon or 
beyond the same, and the shipper thereof (or the consignée, if no 
directions thereunto be given by the shipper) shall direct that the 
same be forwarded over defendant's railroad or delivered to the défend- 
ant, tbe same shall by the plaintiff be transported to the point of jonc- 
tion aforesaid of its said railroad vfith the Pueblo & Arkansas Valley 
Eailroad, and there be delivered to the défendant, to be carried and 
transported by défendant over the said Pueblo & Arkansas Valley 
Eailroad, or the same and other railroads controlled by the défend- 
ant, to the destination thereof, or to the point or terminus upon or 
of defendant's railroad nearest such destination, and that for the 
transportation of ail such freight or merchandise the said défendant 
shall be entitled to demand and reçoive a reasonable freight money, 
not exceeding the rates and sums by the défendant at the same time 
wont to be demanded and received for the transportation of like freight 
from Pueblo to the same point or terminus when received from the 
Denver & Eio Grande Eailway Company, or from any other person 
or compauy operating a railroad in compétition with the plaintiff; 
and that if the said freight moneys for the transportation of such 
freight shall be prepaid to the plaintiff wholly or in part, the plaintiff, 
after deducting its reasonable charges in that behalf, as aforesaid, 
shall render the residue of the said moneys, if any, together with, and 
at the same time with, the said goods to the défendant. 

Fourth. And that ail freights and merchandise by the défendant 
received to be delivered to the plaintiff, or forwarded over plaintiff's 
railroad, and ail freights and merchandise by the défendant received 
from the plaintiff to be carried and transported over defendant's rail- 
road, shall be forwarded, carried, and transported by défendant at 
the same speed, and at the same intervais of time, and in like cars, 
and under like conditions, and with the same conveniences and fa- 
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cilities, as like f reighïs or'.mèrcliaiîdise marked, consighed, or directed 
to be delivered, or by défendant, in fact, delivered, to any other per- 
son or Company operâtiilg a railroad in compétition with the plaintiff, 
or like freights or marchandise by the défendant received from any 
other Bnch person oir corporation operating a railroad in compétition 
with the plaintiff. 

Fifth. Ànd that whenever either eompany, in the course ôf said' 
business, shall receive from the other freight or merchandise, loaded ' 
in the cars of such other eompany, and shall use the cars of such 
other eompany for the transportation of such freight, it shall be the 
duty of the eompany receiving such cars of the other, if the same 
shall be unloaded upon its own Une, to return the same with ail con- 
•venient speed, and without reloading the same, to the owner thereof, 
and to pay therefor reasonable car service or hire, af ter the same rate 
and according to the course of dealing heretofore established between 
the défendant and the Denver & Eio Grande Railway Company ; but if 
the said plaintiff shall at any time demand of défendant for use upon 
its said railroad, or to be shipped or transported, with the fjreight 
therein,' over its said road, a number of cars in excess of the number 
of cars of the plaintiff then in use on defendant's road, payment of the 
hire of said cars shall be made by the plaintiff in advance from week 
to week, at the rate and price aforesaid; and nothing herein contained 
shall be deemed to require either eompany to furnish to the other 
empty cars to be loaded and used by such other eompany, either upon 
its own railroad or elsewhere. That whenever and so long as the 
défendant shall be wont to allow its freight cars to pass to and upon 
any railroad not owned or controUed by the défendant, it shall be re- 
quired to allow its freight Cars of like eharacter to pass to, upon, and 
over the railroad of the plaintiff to the same extent as to pass to, upon, 
and over the railroads of other persons and companies. Thàt when- 
ever and so long as the plaintiff shall allow its freight cars to pass to, 
upon, and over other railroads, not owned or controlled by it, plaintiff 
shall allow its freight cars of like eharacter and to the same extent to 
pass to, upon, and over the road of défendant, and, save iù the case 
aforesaid, and to the extent aforesaid, neither of said companies 
party hereto shall be required to allow its freight cars to pass to, 
iipon, and over the road of the other party. 

Sixth. It js further ordered, adjudged, and decreed' by the court 
that ail passengers who shall by the plaintiff be transpoirted over 
plaintiff's railroad to the junctioti afoiresaid, and who shall désire to 
be carried from theuce over said.Pueblo & Arkansas Yalley Railroad, : 
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or the same and otùer raiiroads controUed by défendant, shall by de- 
fendant, at the said junction, be received into the trains of défend- 
ant, and therein carried and transported, with their baggage, to the 
destination of sneh passengers, or to the point of terminus of or upon 
the roads controlled by défendant nearest to such destination; and 
that ail passengers upon defendant's railroad, and persons who shall 
désire to be carried over defendant's railroad to the said junction, 
and to proceed thence over plaintiff's railroad, shall by défendant be 
carried and transported over the said Pueblo & Arkansas Valley Eail- 
road and other raiiroads controlled by défendant, and delivered with 
their baggage at the said junction of the plaintiff's railroad with the 
said Pueblo & Arkansas Valley Eailroad, and that for the transpor- 
tation of such passengers, with their baggage, défendant shall be 
entitled to demand and receive the same fare and sum by the de- 
fendant at the same time wont to be demanded and received for the 
transportation of passengers of the same class, and their baggage, 
from said city of Pueblo to the same other point or terminas on the 
railroad of défendant, or from the same other point or terminus on 
the railroad of défendant to said city of Pueblo, when the said pas- 
senger is by défendant received from or carried in connection with 
the Denver & Rio Grande Eailway Company, or any other person or 
corporation controUing a railroad in compétition with the plaintiff, 
and no more; and that ail passengers traveling over the road of 
plaintiff, from any point or place thereon to the said junction, and 
desiring to proceed from Ihe junction aforesaid over the roads con- 
trolled by the défendant, shall receive from the plaintiff a certificate 
setting forth that such passenger is entitled to proceed from said 
junction, over the road of the défendant, at the rates and fares above 
prescribed, and that ail passengers traveling upon the road of the 
défendant, from any point or place thereon to said junction, and de- 
siring to proceed from said junction over the road of plaintiff, shall 
receive from the défendant a certificate setting forth that such pas- 
senger is entitled to proceed over the road of the plaintiff at the rate 
and fare aforesaid : provided, nevertheless, that whenever and so long 
as the said défendant and the Denver & Rio Grande Railway Com- 
pany shall be wont to insert in the passage tickets by the said com- 
panies respectively sold for passage over their raiiroads in connec- 
tion, any limifation of the time within which the passage on said 
ticket shall be made, the parties hereto, and eaeh of them, shall in- 
sert in the certificates hereby above required to be issued to passen- 
gers the like limit of time, and the passenger receiving such certifi- 
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cate sliall be entitled to passage, by virtue thereof, only ■wbere the 
same is presented and used within the said limit of time; but noth- 
ing in this provision shall prevent either oompany from issuing suoh 
çertifieates without limitation of time, and passengers receiving the 
same shall be required to pay after the same rate as when traveling 
upoH an unlimited ticket upon the roads of défendant in connection 
with the road of the Denver & Rio Grande Railway Company. 

Seventh. It is further ordered, adjudged, and decreed by the court 
that passengers traveling over plaintiff's railroad and the railroads 
controlled by défendant, upon tickets issued by any other railroad 
Company, or otherwise, shall be entitled to travel upon the same 
trains and in the same cars, and shall be entitled to the same facil- 
ities, convéniences, attention, and privilèges as passengers of the same 
clasB traveling upon tickets issued for travel over defendant's railroad 
and the Denver & Rio Grande Railroad, or the railroad of any person 
or corporation operatod in connection with the railroads controlled 
by défendant, and in compétition with plaintiff's railroad ; but this 
shall not be construed to entitle either company to run its trains over 
the railroad or railroads controlled by the other company, nor to re- 
quire or entitle either company to operate the passenger cars of the 
other company upon its railroad. 

Eighth. It is further ordered, adjudged, and decreed by the court 
that if the défendant company doth or shall at any time décline to 
employ or authorize any other person or corporation controlling or 
operating a railroad to sell tickets or to issue through bills of lading 
over the railroads controlled by défendant, and shall refuse to recog- 
nize passage tickets or bills of lading issued by any such person or 
company, said défendant shall not be required to honor any such 
passage ticket or bill of lading issued by any such person or com- 
pany over the roads controlled by défendant in connection with the 
plaintiff's road, nor transport any passenger or his baggage, or any 
freights or merchandise, over the roads controlled by défendant upon 
passage tickets or bills of lading issued by such other person or com- 
pany, 

Nintk. But whenever and so long as the défendant is or shall be 
wont to honor the passage tickets, bills of lading, or other contracts 
of carriage issued by any other company, over the railroads con- 
trolled by défendant, or any part thereof, in connection with the Rio 
Grande Railroad, and to transport passengers and freights thereon, 
it shall honor the passage tickets, bills of lading, and contracts of car- 
riage issued by the said company over defendant's road and the rail- 
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road of plaintiff, and carry ;and transport passengers and their bag- 
gage upon such tickets, çnd freights upon such billa of lading or 
contracts of carriage. 

Tenth. It is f urther ordered, adjudged, and decreed by tlie court 
that where, in any case, in the transaction of the said business in con- 
nection, either company shall bave received and transported freigbts 
or merchandise over its railroad, or the same, and roads in connec- 
tion therewith, upon which the freights earned by such company, or 
any charges advanced by such company, remain unpaid in whole or 
in part, such company shall be entitled to demand from the other 
company ail sucb freights .and charges remaining unpaid in respect 
to such freight or mercliandise at the time of the delivery thereof. 

Eleventh. Whenever and so long as either company, party hereto, 
is wont to receive, without prepayment of freights or charges thereon, 
freights or merchàndis&to be transported over its railroad, and any 
other railroad operated in compétition with the railroad of the other 
company, party hereto, such company shall be required to receive 
like freights without demanding prepayment of freights or charges 
thereon when ofEered for transportation over its railroad in connec- 
tion with the railroad of the other company, party hereto; but, save 
in the cases aforesaid, neither of said companies shall be required by 
virtue hereof to receive or transport freights or merchandise without 
prepayment of freights and charges thereon, and neither company 
shall be required to accept for transportation over its road freight 
upon which the charges hâve been prepaid to the other, unless the 
proper portion of such prepaid charges be rendered to tbe company 
to which the said freight is offered, together with, and at the same 
time with, said freight. 

Twelfth. It is f urther ordered, adjudged, and decreed by the court 
that each company shall, at the said junction, receive freights, and 
passengers and their baggage, and sell passage tickets to ail those 
desiring to proceed thence, over the roads of said companies respect- 
ively, and each company shall there check the baggage of passengers 
purchasing tickets over its road, and provide reasonable and proper 
facilities for the discharge of ail duties hereby required to be per- 
formed by said companies respectively. 

Thirteenth, It is further ordered, adjudged, and decreed by the 
court that in and about the transaction of the said business in 
connection, each party shall extend and accord to the other the same 
privilèges, facilities, and conveniences in ail respects by the same 
party extended to any person or corporation operating a railroad ia 
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compétition with the other, without unieasonable or undue discrim- 
ination or préférence. 

Fourteenth. It is further ordered, adjudged, and decreed by the 
court that if, at any time hereafter, the provisions herein made for 
the purpose of carrying out and effectuating the terms of this decree, 
in securing to each the rights herein settled and defined, shall appear 
to be inadéquate, either party shall be at liberty to apply to the court 
for further directions. 

Fifteenth. It is further ordered, adjudged, and decreed that the 
provisions herein contained, so far as the same are applicable to the 
défendant, shall extend to ail railroads situate in Colorado, Kansas, 
New Mexico, Texas, and elsewhere that are either owned, operated, or 
controUed hy the défendant. 

Sixteenth. It is further ordered, adjudged, and decreed by the court 
that this decree, and each and every of the directions herein con- 
tained, shall be deemed an injunction upon each of the parties 
hereto, and from and after the expiration of 30 days after the entry 
hereof the same shall be in fuU force, and ail and singular the 
officers, agents, and servants of the respective companies shall, from 
thenceforward, without service thereof, be required to observe and 
perform the same, under the penalties of é, contempt. 

Seventeenth. It is further ordered, adjudged, and decreed by the 
<50urt that so much of the plaintiff's bill as prays the court to fix or 
prescribe the rates or fares to be oharged by the défendant, or to 
apportion rates or fares between the said parties, be and hereby is 
dismissed without préjudice. 

It is f arther ordered, adjudged, and decreed by the court that the 
plaintiff recover its costs in this suit expended, to be taxed, and 
iave exécution therefor. 



Eailwat Pools. One provision of tlie contract in the principal case pro- 
vides for tlie pooling of certain trafflc. The flrst question which suggests itself 
■witli référence to pooling contracts is, are they not ultra vires of the com- 
panies which forai them, as amounting suhstantially to a partnership of 
corporations? Every corporation's action is limited "by the four corners of 
its charter." Ordinarily, railway charters do not autliorize them to form part- 
nerships. See N. Y. & S. C. Co. v. Fulton Bank, 7 Wend. 412; Pearce v. M. 
(& I. R. Co. 21 How. 441; Marine Bank v. Ogden, 29 111. 248; VanKuren v. 
Trenton L. Co. 13 N. J. Eq. 302; Catskill Bank v. Gray, 14 Barb. 471; Whit- 
tenton Mills v. Upton, 10 Gray, 582 ; Bissell v. M. 8. é N. T. R Co. 22 N. Y. 
258; Olnott v. Tioga R. Co. 27 N. Y. 546; Peckham v. North Parish, 16 Pick. 
287; Slanley v. C, C. & C. R. Co. 18 Ohio St. 552; Holmes v. Old Qolony R. 
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Co. h Gray, 58; Darling v. B. & W. R. Co. 11 Allen, 295; Gass v. N. Y., P. 
(6 B. R. Co. 99 Mass. 220; M. &• H. R. Co. v. Niles, 3 ITill, 162; C. P. & I. R. 
Co. V. I. & B. R. Co. 5 McLean, 450; and generally, Green's Brice's Ultra 
Vires, 423 et seq.; Ang. & A. Gorp. § 272. 

Another question is, are not railway managers wlio make tlieir conipany 
a party to a pool guilty of a breach o£ trust to their stockholders ? The rev- 
enues of a railway company are by law required to pay its expenses and itg 
creditors. After thèse are paid, stockholders hâve a right to receive any 
surplus in the shape of dividends. Suppose that a railway that is a 
party to a pooling contraet carries in fact more than its agreed share of the 
trafflc, and gets more than its agreed share of revenue. In order to exécute 
the contraet the excess of revenue must be paid by sueh company to some other 
Company, party to the contraet, that has carried less than the agreed share of 
traffic, and has earned less than its agreed share of revenue. ïhe excess so 
paid to another company is diverted from the creditors and stockholders of 
the flrst company and donated to the second company. Glearly the creditors 
and shareholders hâve a right to sueh diverted funds; and their diversion by 
the managers appears to be a breach of their duty to shareholders. Perhaps 
it may be replied with some force that the excess paid to the second company 
ought to be considered simply as money paid for business whicli would not be 
secured, or, if secured at ail, only at ruinously cheap rates, and that stockhold- 
ers ought not to complain of the spending of money to secure sueh business 
and to make it profitable, since they receive the ultimate beneflts. 

Similar views to the foregoing were expressed by Lord Justice Knigiit 
Bruce in Shrewsbury, etc., Railroad Co. v. London, etc., Railroad Co. 4 De G., 
M. & G. 121, wherein a company having a road already completed and in 
opération agreed to divide compétitive business and the income thereof with 
another almost-eompleted compétitive line. Said Bruce, L. J. : "It was to 
divert so much of the funds of the company properly applicable for the pur- 
poses of their current expenses and of dividends into a différent, an irregular, 
and an illegitimate channel." But différent views were expressed in Hare v. 
London, etc., Railroad Co. 2 Johns. & H. 112, wherein the vice-chancellor said: 
"When, in the judgment of the directors and of the company. assembled in 
gênerai meeting, it isfound advautageoustogive up certain contingent profits 
in order to secure certain other profits expected from the arrangement, an in- 
dividual shareholder does not seem to hâve any right to treat sueh a contraet 
as an injury to himself." 

Again, are not railway pools against public policy ? That policy is to stim- 
ulate and maintain compétition in ail branches of business. " Compétition is 
the life of trade," is the maxim. Several cases throw light upon this ques- 
'tion. 

In Stanton v. Allen, 5 Denio, 440, the proprietors of boats on the Erie and 
Oswego eanals formed a pooling association. They agreed to regulate and 
ûx the priée of freight and passage, to divide the profits of their business 
*ccording to the number of boats employed by each, and that members 
sLould not engage in a similar business outside of the association. The îfew 
York court df appeals held the agreeraent unlawful, saying: "It is nothing 
less than the attainment of an exemption of the standard of freights, and tlie 
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faciiities and accommodations to be rendered to the public from the whole- 
some influence of rivalry and compétition. To produce that end more com- 
pletely, eacli member binds himself not only to run ail hia présent boats ac- 
cording to the agreement and turn their earnings into the common stoclt, at 
the rates agreed upon, and at which rate he is to be charged in the final dis- 
tribution, though he may hâve received or charged less, but he is also pro- 
hibited, under severe penalties, from employing on any other terras boats sub- 
sequently acquired. Besides, as much as possible to secure the exclusion of 
others from their fair share of business, each party is bound, if he shall hâve 
more freight than he can carry, to ofEer it to some of the associâtes ; and if 
they do not talce it be is then authorized to procure its transportation with- 
out limitation as to rate, and af ter talcing out the freight, and certain charges 
for risk and trouble, to turn in the balance to the common stock. The asso- 
ciation being thus secure against internai défection and external encroacb- 
ments, and the members having thrown their concerns into stock, to dérive 
an income in proportion to the number of shares they hold, and not accord- 
ing to their merit and activity in business, and safe against the réduction of 
compensation that would otherwise follow mean accommodations and want 
of slcill and attention, the public interest must necessarily sufler grievous 
loss. Indeed, the conséquence of such a state of things would shortly be that 
freightersi and passengers would be ill served, just in proportion that carriers 
were well paid." 8tanton\. Allen, 5 Denio, 441. See, also, Hocker v. Yande- 
water, 4 Denio, 349. 

In People v. Fisher, 14 Wend. 9, it was decided that a combination of shoe- 
makers to raise their wages is a conspiracy against trade and commerce, and 
punishable as such. 

In another case five coal corporations of Pennsylvania entered into an 
agreement in New York to divide two coal régions of which they had the 
control; to appoint a committee to take charge of their interests, which was 
to décide ail questions and appoint a gênerai agent at "Watkins, New York ; 
the coal mined to be delivered through him; each corporation to deliver its 
proportion at its own costs in the différent markets at such time and to sucli 
persons as the committee might direct; the committee to adjust the prices, 
rates of freight, etc. ; enter into agreements with anthracite companies ; the 
flve companies might sell their coal themselves only to the estent of their 
proportion, and at prices adjusted by the committee; the agent to suspend 
shipments to either beyond their proportion ; fréquent detailed reports to be 
madeby companies, and settlements monthly by the committee; prices to be 
averaged and payments made to those in arrear by those in excess ; neither to 
sell coal otherwise than agreed upon; and the régulations of the committee 
to be carried out faithf ully. A statute of New York makes it a misdemeanor 
for "persons to conspire to commit any act injurions to trade or commerce." 
The suprême court of Pennsylvania decided that this agreement was in. con- 
travention of that statute, and also against public policy, and therefore illégal 
and void. 

Said Judge Agnew: "The effects produeed on the public interests lead 
to the considération of another feature of great weight in determining the 
illegaïity of the contract, to-wit, tlie combination resorted to by thèse flve 
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companies. Slngly, each might hâve suspended deliveries and sales of coal 
to suit its own interests, and might hâve raised the price, even though this 
might hâve been detrimental to the publie interest. There is a certain free- 
dom which must be allowed to every oné in the management of his own af- 
faira. When compétition is left f ree, individual error or foUy will generally 
find a correction in the conduct of others. But hère is a combination of ail 
the companies operating in the Blossburg and Barclay miniug régions, and 
controlling their entire productions. They hâve combined together togovern 
the supply and the priée, and the price of coal in ail the markets from the 
Hudson to the Mississippi rivers, and from Pennsylvania to the lakes. This 
combination bas a power in its confederated form which no individual action 
can confer. The public interest must succumb to it, for it has left no coin- 
petition free to correct its baleful influence. When the supply of coal is 
suspended, the demand for it becoraes importunate and priées must rise. Or, 
if the supply goes forward, the price flxed by the confederates must accora- 
pany it. The domestic hearth, the furnaces of the iron master, and the fires 
of the manufacturer, ail feel the restraint, while many dépendent hands are 
paralyzed and hungry mouths are stinted. The influence of a lack of sup- 
ply or a rise in the price of an article of such prime necessity cannot be meas- 
ured. It permeates the entire mass of the community, and leaves few of its 
members untouched by its withering blight. Such a combination is more 
than a contract: it is an offense. ' I take it,' said Gibsoît, J., ' a combination 
is criminal whenever the act to be done has a necessary tendency to préjudice 
the publie or to oppress individuals by unjustly subjeeting thein to the power 
of confederates, and giving elïect to the purpose of the latter, whether of 
extortion or mischief.' Com. v. Carlisle, Brightley, 40. In ail such com- 
binations, wliere the purpose is injurious or unlawful, the gist of the 
offense is conspiracy. Men can often do, by the combination of many, what 
severally no one could accomplish, and even what, when done by one, would 
be innocent." 

The same learned jurist says again: "Every 'corner,' in the language of 
the day, whether it be to alîect the price of articles of commerce, such as 
breadstufls, or the price of vendible stocks, when accomplished by confédéra- 
tion to raise or depress the price and operate on the markets, is a conspiracy. 
The ruin often spread abroad by thèse heartless conspiracies is indescribable, 
frequently fllling the land with starvation, poverty, and woe. Every associa- 
tion is criminal whose object is to raise or depress the price of labor beyond 
what it would bring if it were left without artiflcial aid or stimulus." Mor- 
ris Run Coal Co. v. Barclay Coal Co. 68 Pa. St. 173. 

Two railway companies in England made an agreoment to divide their 
receipts in the proportion of nine-tenths to one company and one-tenth to 
the other. Sir AV. Page Wood, V. C, granted an injunction restraining the 
companies from proceeding under it, and said: "An agreement that the pro- 
fits and loss shall be brought into one common fuiid, and the net receipts 
divided into two shares of nine-tenths and one-tenth, without the authority 
of an act of parliament, appears to me so clearly and palpably illégal, that I do 
not think the court ought to hesitate in its views in that respect; otherwise 
it might be that ail the railways in the kingdom might be coUected into one 
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large joint-stock concern." Charlton v. New Oastîe, etc., R. Ço.h Jur. (N. S.) 
1100. . 

As late as 1880 the suprême court of Ohlo passed upon and condemned a 
contract by which ail the sait manufacturers, with one or two exceptions, in 
a large salt-producing territory, formed an association by the articles of which 
ail sait manufactured or owned by the members when packed in barrels be- 
came the property of the company, whose committee lyas authorized and 
i-equired to regulate the price and grade thereof, and also to control the man- 
ner and time of receiving sait from the members; and each member was pro- 
hibited from selling any sait during the continuance of the association except 
by retail at the factory, and at priées fixed by the company. ■ Said the court: 
" The clear tendency of such an agreement is to establish a monopoly, and to 
destroy compétition in trade; and forthat reaaon,on grounds of public polioy, 
coui-ts will not aid in its enforcement. It is no answer to say that compéti- 
tion in the sait trad« wa^s not in fact destroyed, or that the price of the com- 
modity was not unreasonably advanced. Courts will not stop to inquire as to 
the degree of injury inflicted upon the public; it is enough to know that the 
inévitable tendency of such contracts, is injurious to the public." 8alt Co. v. 
e^i^jHe, 35 Ohio St. 672. : , _ 

In Central R. Co. y.CoJUns, 40 Ga, 582, the court thought that the grants 
by the state of Georgia of charters to several railroads, from the seaboard to 
the interior, indicate a public policy to secure a reasonable compétition be- 
tween those roads.for public patronage. But an entirely différent view was 
taken by the vice-chancellor in thpEnglish case of Hare v, Zundon, etc., R. Co. 
2 Johns. & H. 80, in which two groups of railway companies, being respeet- 
ively tlie owners of independent coterminous routes, agreed to divide the 
proBts of the whole trafflc in certain flxed proportions, cajculated on the ex- 
périence of the past course of trafflc. It was held that such an agreement, be- 
ing bona flde, was not ultra vires. The vice-chancellor said : " With regard to 
the argument against the validity of the agreement, I may clear the groundof 
one objection by saying that I see nothing in the alleged injury to the public 
arising from the prévention of compétition. I flnd no indication in the course 
taken by tbe législature of an intention to croate compétition by authorizing 
various Unes. From my own expérience in parliamentary committees, I 
should rather be disposed to say that the législature wisely inclined to avoid 
authorizing the construction of two Unes, which would necessarily compete 
with each other. It is a mistaken notion that the public is beneflted by 
pitting two railway companies against each other till onç is ruined, the resuit 
being at last to raise fares to the highest possible standard. The législature 
protected the public in a différent way, by a provision limiting the maximum 
of tolls to be taken, and with respect to fares it guarded against excessive 
profits by an exactment (7 and 8 Vict. c. 85, §§ 1, 2,) that in the event of 
profits reaching 10 per cent., the treasurer may revise the scale of fares, and 
that the board of trade may, under certain conditions, purchase the line. Ex- 
cept by fixing a maximum rate of tolls, and, as far as practicable, a maximum 
amouut of profit, the législature has imposed no conditions in favor of the 
traveling publie. I cannot hâve any doubt that it is compétent for a 
railway company to abstain altogether from carrying. If a company enters 
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upon the carrying business, ît is bound to carry on equal terms for ail ; but I 
flnd in the acts no obligation upon a company to become carriers, except as to 
the mails and the queen's troops." 2 Johns. & H. 112. On the validity of pool- 
ing contracts in England, see, also, the case of Shrewsbury, etc., R. Co. v. Lon- 
don, etc., R. Co. 20 Law J. Ch. 90, 102 ; 3 McN. & G. 70 ; 17 Q. B. 652 ; 21 Law 
J. Q. B. 89; 16 Beav. 441; 4 De G.. M. & G. 115; 22 Law J. Ch. 682; 6 H. L. 
Cas. 113; 26 Law. J.Ch. 482. 

There is no question, however, but that, according to the weight of Ameri- 
can authority, a railway pooling contract is monopolous in its tendency, and 
objectionable as such for the three reasons so tersely set forth by Lord Coke 
in Baroy v. Allen, 11 Coke, 84: "A monopoly hath three incidents mischiev- 
ous to the public: (1) The raising of the price; (2) the commodity will not be 
so good ; (3) the impoverishing of poor artiflcers." The formation of every 
railway pool is always followed by the advancement and maintenance of rates 
eut down by compétition. The pool's effect upon new Unes is pereeived in 
the principal case where the corabined companies hâve clearly undertaken to 
keep the newer and weaker company out of business. In the light of the 
foregoing décisions, railway pooling contracts appear to be clearly illégal. 

CoNTEAOTS NOT TO ExoHANGE Tbaffio. May two railway companies 
agrée not to " connect with, or take business from, or give business to any 
[other] railroad," except at rates higher than those which are charged upon 
traffic the parties to this agreement exchange with each other? Certainly 
not, unless the traffic coming from or consigned to the other railroad costs 
more for carriage than that which is exchanged between the contracting com- 
panies. Kailway charges must be based upon the expense of transportation. . 
If, by reason of the bulk, the manner, and times in which the traffic is delivered 
by the shipper to the carrier, the latter is enabled to handle and transport the 
traffic at less cost than he can the traffic of others, and is willing to extend 
the same terms to ail shippers who brjng themselves within the same condi- 
tions, the discrimination is légal. Ransom's Case, 87 E. C. L. 437; Oxlade's 
Case, 87 E. C. L. 453; Nioholson's Case, 94 E. C. L. 366; Harris v. Cocker- 
mouth, etc., Co. 91 E. C. L. 712. If, therefore, a railway company proposes to 
discriminate in its charges against traffic coming from or going to another 
railwsiy, the former company must show an increased cost of carriage to jus- 
tify its discrimination, else it will be unreasonable and illégal. 

There are two cases, however, which appear to conflict somewhat With the 
ruling in the principal case. One is the Southsea & Isle of WigM Steam- 
ferry Co. v. London & S. W. R. Co. and the L. B. <& 8. C. R. Co. 2 Nev. & 
McN. 341, wherein the S. Steam-boat Company and the B. Steam-boat Company 
respectively owned passenger steam-boats, plying between S. and E., and the 
B. and the S. W. Railway Companies carried passengers by their own lines to 
S.; and having entered iiito a traffic arrangement with the R. Steam-boat 
Company that their vessels should run between S. and R. in connection with 
the lines of the railway companies, issued through tickets to passengers from 
places on their lines to R., available by the beats of the B. Steam-boat Company, 
to the exclusion of the boats of the S. Steam-boat Company. It was decided 
that this arrangement did not amount to an undue préférence of the R. Steam- 
boat Company. But thele were peculiar circumstances in this caae that led 
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the court to hold tlie discrimination against the S. Company wàrranled. It 
did not furnish as large beats or as ample accommodations for the trafic as 
the B. Company. 

In the Eclipse Tow-boat Co. v. Pontchartrain R. Co. 24 La. Ann. 1, the de- 
fendants, owning a short railway from New Orléans to Lake Pontchartrain, 
and one Morgan, owning a line of steamers plying from the lake terminus to 
Mobile, and the plaintifEs and other parties owning two other steamers In the 
same trade, an arrangement was made by défendants with Morgan, and, tem- 
porarily, with Ihe proprietors of the other steamers, respectively, to share pro 
rata the through freight from New Orléans to Mobile. It appeared that this 
arrangement was unprofitable to the défendants, for the Unes of steamers, by 
competing and lowering the rates of freight, greatly reduced the share ooming 
to the railway. ïbe défendants, therefore, entered into an agreement with 
Morgan by which the lattor loaned them $250,000, and the former agreed to 
prorate with him the through freight from New Orléans to Mobile, and to 
charge ail other steamers the tarift rates paid by the public generally. The 
plaintiffs immediately laid up their steamer, and sued for damages, on the 
ground that this prorating with Morgan, and refusing further to prorate 
with plaintifEs, was an illégal combination with Morgan to confer on him an 
unlawful monopoly and préférence. A verdict and judgment of $100 was 
awarded plaintiffs. Thîs judgment the suprême court afflrmed, but refused to 
increase it in amount, and decided that the acts of défendants were not in 
contravention of any statute of Louisiana, or any principle of her jurispru- 
dence; that they might agrée or refuse to prorate through freight with any- 
body, and the plaintiffs could not complain of a refusai to prorate with them; 
and that, as common carriers, in the absence of statutory prohibition, their 
acts in the promises were not unlawful. The opinion of a majority of the 
court présents a curious mixture of theology, modem science, bad law, and 
judicial subservieney to the interest of wealth and power: 

"The Créole [plaintiffs' boat] was 16 years old at this time. Her cost to 
plaititiffs was $35,000; her tonnage 396 tons, Morgan placed ou the route 
three steamers, aggregate ton nage 2,800 tons, and cost $585,000." After afflrm- 
ing that no one can be held liable for the regular and prudent exercise of a 
légal right that belongs to him, and that he does not commit a fault by 
making use of a right, the majority opinion continues: "And thèse prin- 
ciples are especially applicable to the compétitions of modem commerce. ' To 
him that hath shall be given, and from him that hath not shall be taken away, 
even that he hath.' One man by rare powers of combination acquires cap- 
ital, and by its use builds up a business which dwarfs and finally kills the 
trade of his less fortunate neighbor. We may pity the weaker mercliant, but 
we cannot mulet the stronger one in damages. The great law of ' natural 
sélection ' is something we cannot repeal, and ' the fittest survive,' and always 
will. 

" The case is narrovved, then, to the inquiry whether there was anything 

nnlawful and legally injurious to plaintiff in the agreement made by the 

Pontchartrain Railroad Company with Charles Morgan, by which, in the lan- 

guage of their trade, they ' prorated ' the through freight with him toand from 

v.lo,no.9 — 4:6 
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New- Orléans and Mobile, and declined to further prorate with plaîntiffs. We 
cannot perceive anythiug illicit in this agreement. The plaintifEs do not pré- 
tend tbat the railroada charged them, or the public generally, too much, but 
that it charged Morgan too little. What law did they violate in so doing? 
No statute of Xouiaiana haa been infringed ; noue is quoted by appellants ex- 
cept the chaarter of the compaiiy, and that is silent on the subject. No rule 
of jurisprudence bas been violated, so far as we can perceive. The Com- 
pany is a judicial person; its spécial business is to make contracts in regard 
to freight, and what is there to prevent it from making an agreement by 
which a large loan is secured to enable it to extend its road and build its 
dépôts, and by wiùch a daily Une of , fipe steamers is secured to connect its 
short route with the great highways to the east and north î And what is 
there to prevent its declining to ' prorate ' with the Créole and Camélia, when 
it found that the efleet of prorating with several lines was to enable them to 
engage in the game of compétition at tlie expense of the railroads? 

'.*The plaintiffs never oflfered. to loan .the railroad a quarter of a million of 
dollars or anyotjjiersum; the plaintjifÉa never offered to establish a daily 
Une of large, awift steamers; they call their own vessel the 'Poor Little 
Créole.' Why sbpuld they complai.u, then, if the company chooses to avail 
itself of the great ad vantages oiïcred by Morgan '? But, above ail, why should 
they complain if the railroad refuses to prorate wîth them when it is not 
bound to prorate with any one? " 

The dissentiug opinion of Mr. Justjçe Talliaferbo is more in accordance 
with the law, "It is shown," said ^e, "that the [railroad] companypublished 
a tarilïof priées for the carriage of gqods, to go into opération on the fifteenth 
of November, 1867.- Ail were required to pay the priées so flxed who did not 
ship to and from the lake terrajnus of the railro.^d by the Morgan Une of 
steamersj, but tliose who did ship by the Morgan Une were.not required to pay 
them, and were charged vastly less for their transportation. The discrimina- 
tion was |Very large,, and evidently intended by the company to enable the 
Morgan Une of steamers to grasp theentire carrying trade through the lakes 
by excluding the boats of plaiutifif, — an object which the évidence satisfles me 
the Morgan steamers had previously been unable to do by fair compétition. 
I believe it to be against equity and conscience to give, as this company has 
avowedly done, undue préférences to one party to injure another. Not even 
the plea that circumstances may justify the violation of individual right to 
promote the gênerai good can be interposed in this case. The évidence is that 
the priées of transportation by the Morgan steamers were raised shortly after 
they got rid of the compétition that had been kept up previously by the boats 
of the plaintifEs, — a resuit naturally and certainly to be expected. I think this 
a case in which exemplary damages should be awardod to redress a private 
wrong, and to vindicate public justice." 

Chicago. Adelbbkt IIamilïon, 
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Balbaoh and others v. Fbelinghuysbn, Eeceiver, etc. 

{Gireuit Court, D.New Jeney. March, 1883.) 

1. Banks— Propbbtt m Chbces Dbpositbd fob Collection. 

Checks deposited in a bank by its customers for collection, do not at once 
become the property of the bank ; the bank continues to be the agent of the cus- 
tomer until the collection of the check, which remains, in the mean time, the 
property of the depositor. >^ 

a, BAMB — DlFFŒBBNT RULB, WHEN. 

The raie is différent where such checks are deposited to make good an pver- 
drawn account of the cuatomer, or when the amount deposited by check is im- 
mediately drawn against ; in that case the bauk may hold the deposit until the 
overdraft is made good from other sources. 

3. Same — Cash Dbposits. 

Unlike checks, cash deposited by customei-g with the bank ceases to be the 
property of the depositor, and becomes the property of the bank, creating at 
once the relationship of debtor and creditor. 

4. Same — Indobsbment. 

The indorsement by the customer of a check, deposited for collection, is only 
intended to put the paper in such shape that the bank may collect it, and not 
to thereby pass the title to the bank. 
6. Same — Pkactiob of Ckbditing Cheok DEPOBrrs. 

The practice which bas grown up among banks to crédit deposits of checks 
at once to the account of the depositor, and to allowhim to draw against them 
before the collection, is a mère grataitous privilège, which does not grow into 
a hinding légal usage. 

6. Same — Notes Recbivbd fob Discount— Offset. 

The plaintiffs seek to offset the amount of their crédit On the books of a de- 
funct bank, against the promissory notes received by the bank for discount be- 
fore its failure. Hdd, that if the bank held the notes at the time of its failure 
and was entitled to receive the amounts due thereon when they matured, 
such offset might be made ; but an offset of this kind cannot be allowed where 
it appears that the notes were not the property of the bank at the time of its , 
failure, but had been indorsed away for value. 

7. Same — Bank'b Insolvenc? — Knowledge et the Cabhiek. 

No knowledge by any of the offlcers of a bank, of its insolvency, is sufflcient 
to avoid transactions between the bank and its customers, on the ground of 
fraud, unless the évidence clearly shows that the directors, who represent the 
corporation, also had such knowledge. 

On Bill and Answer. 

This case has been heard on bill and answer, except so far as they 
hâve been explained or qualified by the admission and proofs of the 
parties, in a stipulatiçn filed at the hearing. It was therein agreed : 

(1) That the last day on which the Mechanics' National Bank of Newark 
carried on the gênerai business of banking was Saturday, October 29, 1881 ; 
that on Sunday, October 30th, the cashier disclosed to its board of directors 
its insolvent condition ; that the board then resolved to close the doors of the 
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toank; that ît should be put In the hands of a government examiner for the 
purpose of ascertaining its condition ; tliat accordiugly tlie doors of tlie bank 
were closed on Moflday, October 31st, and no banking business was after- 
wards transacted, excepfc that relating to items for collection, receiving moiiey 
due the bank and receiving spécial deposits, as for paying notes due at the 
bank, of vvhich separate accounts were kept, and which spécial business was 
done under the cliarge of the examiner; and that, as the resuit of an exami- 
nation, the bank Was declared insolvent, and the défendant was appoînted re- 
ceiver on Novemberé, 1881. 

(2) That in a suit in this court, at law, by the défendant, aa receiver, against 
Stephen H. Condict, an alïidavit, of which a copy is annexed, marked Schedule 
A, was made by the défendant; the défendant, on this hearing, being entitled 
to object to the relevancy and materiality of the affldavit in this cause. 

(3) That the letters of which copies are annexed, Schedule No. 2, were writ- 
ten and sent by the complainants to the Mechanics' National Bank of Xew 
York, the relevancy and materiality of which may be objected to by the dé- 
fendant in this cause. 

(4) That the schedule annexed, marked No. 3, is the account between the 
Mechanics' National Bank of New York and the receiver, showing their col- 
latéral account and the settlement of the same between them. 

The bill of complaint allégea the fèllowing faota : 

(1) That the complainants hâve been engagert in business for some years 
past, in the city of Newark, as smelters and reflners of gold, silver, and other 
metals; that they kept an account in the Mechanics' National Bank of New- 
ark, depositing therein, from time to time, large sums of money; that on the 
twenty-ninth of October, 18S1, being Satunlay, and the last day on which the 
said bank transacted any business, they left with it, for collection, a check of 
that date, drawn by Hague & Billings of the city of New York, upon tlie 
American Exchange Bank of that city, and payable on demand to the 
order of complainants, for the sum of $11,781.93, the said check being duly 
indorsed by complainants ; that the bank, instead of receiving and holding 
the same for collection only, and as a trust for the beneflt of the complain- 
ants, credited the check on its books as so much cash, and as if it had been 
indorsed to the bank as its property, and its amount constituting so much 
indebtedness on the part of the bank to the complainants. 

(2) The bill further allégea that at the time of the failure of the bank the 
complainants were indebted to it in the sum of $30,000, the amount of two 
promissory notes discounted by the bank for them, and the proceeds of which 
they had received, to-wit, one note dated July 19, 1881, made by complainants to 
the order of one H. M. Diffenbach, for $15,000, payable at the bank four moiiths 
after date, and which was indorsed by Diffenbach for their accommodation, 
and the other in the like sum, dated August 13, 1881, payable four months 
after date, also to the order of Diffenbach, and indorseji by complainants; that 
each of said notes fell due after the failure of the bank; that if the same, or 
either of them, was held by the bank at the time of its failure, the complain- 
ants were entitled to set off against the same any indebtedness due from the 
bank to them, and thiis hâve the beneflt of the f ull amount of such indebted- 
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ness, and not merely a dividend thereon from the assets in the hands of the 
receiver; that by the books of the bank, and upon the bank-book of complain- 
ants, as written up by the clerks of the bank since the failure, it is stated that 
there was due to complainants from the bank, at the date of its failure, 
the sum of $18,872.63, but that said sum was made up by the wrongful cred- 
iting to complainants, against their will and protest, of the aforementioned 
check for $11,781.93; that said amount should be deducted therefrom, so that 
the true indebtedness to complainants, at the date of the failure, was only the 
sum of $7,090.70 ; that at the time of the failure of the bank it was the holder 
of both of said promissory notes, and that complainants are entitled to set ofiE 
against their payment any balance which really existed in their favor, as de- 
positors, against said bank, whether thesame was the smaller sum of $7,090.70, 
or the larger one of $18,872.63. 

The bill further allèges, that the complainants were infonned that at the 
time of the failure of the bank the said notes were not actually in its hands 
at Newark, but had been sent to the Meehanics' National Bank of New 
York, having been pledged to said bank as collatéral security for an indebted- 
ness then existing on the part of the Newark bank to it; that a large amount 
of promissory notes and other negotiable paper had been pledged at the same 
time with the said notes, much larger than said indebtedness, and that the 
other negotiable paper had been paid, and thereby the Meehanics' National 
Bank of Nevvark and its receiver became entitled to the notes of the com- 
plainants ; and that said notes ought to hâve been returned to the receiver, 
and the amount of complainants' crédit on the books of said bank applied to 
the discharge thereof; but that neither of said notes were so returned, and 
the same, when due, were found by the complainants in the hands of the 
NewarkNational Banking Company, to which they had been sent for collec- 
tion, and that complainants were compelled to pay, and did pay, the same at 
maturity, — at the same time giving notice to the National Newark Banking 
Company, and the Meehanics' National Bank of New York, and to the re- 
ceiver, of their rights in the promises. 

The bill claims that the said check, being left for collection on the 
last day that the doors of the bank were open for the transaction of 
business, and when the bank was utterly insolvent and was known to 
be 80 by the cashier and some of the directors, and being still in the 
hands of the bank when its doors were closed on the next business 
day, ought to hâve been returned to the complainants, and prays : 

(1) That the same be now delivered up by the receiver, to be canceled; (2) 
that the receiver may be restrained from bringing any suit upon the same, 
either within the limits of New York or New Jersey, or the United States; 
(3) that an account be taken of the indebtedness which existed at the time 
of the failure of the bank from it to the complainants, and that it may be de- 
creed that such indel)tedness was and is a lawf ul and équitable set-oiï in favor 
of complainants against tlieir indebtedness, by reason of said promissory 
notes, and that complainants, having paid the same, are entitled to bave a 
return from the receiver of the moneys by them paid, to the amount of such 
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indebtedness, and tliat he be decreed to tnake such payaient accordingly, with- 
out regard to the amouiit of any dividend declared or to be declared to the 
gênerai creditors, 

The answer of the défendant stateè that the Mechanics' National 
Bank of Newark closed its doors on the thirty-first of October, 188 1, 
and, after an examination into its affaira by the comptroUer of the 
currency, was declared insolvent, and that défendant was appointed 
receiver on the fourth of November, 1881, under the national bank- 
ing la*s, ànd'that, as such receiver, he représenta ail the creditors of 
the association, and has no right or authority to prefer any one of 
the unsecured creditors before another, and that he is bound so to 
administer and protect the assets in his hands as to distribute the 
same equally among the persons entitled thereto. It admits that 
on Saturday, October 29, 1881, the complainants deposited withsaid 
bank a cheek, drawn by Hague & Billings, of New York, upon the 
American Exchange National Bank of New York city, payable to 
their order, for $11,781.93, and says, in référence to said deposit, 
that the oheck was indorsed in blank by complainants and was at 
onee credited to them as cash upon their pasg-book and upon the 
books of the bank; that, according to the UEual custom and course 
of business, between complainants and the bank, the complainants 
were at once entitled to draw against the same, if they chose so to 
do, as upon so much cash paid in, and that no spécial agreement or 
oontract was made in référence to said deposit; that by the receipt 
of said check the bank was entitled to forward the same for collection 
and to receive crédit for the whole amount thereof, as its assets; that 
its liability to the complainants was like its liability to any other 
creditor, and that complainants, after delivering said check for col- 
lection, had no right to prevent the collection or stop the payment 
thereof after the failure of the bank and its assets had become a 
gênerai fund for its creditors. 

It further states that on the thirty-first of October, 1881, and be- 
fore any demand for the return of said check, the same was for- 
warded by E. H. Shelley, the government examiner in charge of the 
bank, to New York for collection, and was by him charged to the 
account of the National Park Bank of New York, to whom the same 
was sent ; but that it was not ooUected because the payment thereof 
. had been stopped, although the makers were able to pay the same, 
and hâve offered to pay the amount to défendant if complainants 
would consent, and that said check had been protested and returned 
to défendant, and is now in his possession or under his control, the 
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défendant claimiug tbe same as a part of the général assets of 'the 
bank. 

The answer also admits Ihat tlie crédit of the bank stood very 
high in the commimity at the time of the deposit of the check; that 
statementa of its condition had been ; published from time to time, 
sworn to by the cashier, and certiâed by some of the direetors, which 
were wholly f aise ; that their f alsity was known to the cashier, bot not 
to the direetors certifying to the truth of the same ; that the bank 
had been in faot insolvent for many years, but a knowledge thereof 
had never corne to the direetors until Sunday, October 30, 1881, when 
they were told by the cashier that it was ruined by bis défalcations 
and unlawful abstractions to the àmount of over $2,000,000; that 
the boardof direetors immediately ordered its doors to be closed, and 
that it be placed in the hands of a goverument examiner for investi- 
gation. 

The défendant insists that the cashief's knowledge of the insolv- 
ency of the bank was not imputable to the bank or its direetors, 
and that complainants had no right, on account thereof, to demand 
the return of the check and revoke the contraet on their disoovery of 
the insolvency, and .that they eould hâve no such right unless the 
direetors, managing the affairs of the bank, carried on its business 
after a knowledge of its insolvency; that the deposit of the check 
was not received in contemplation of insolvency, but that at the 
time of receiving the same the direetors and also the cashier ex- 
peeted and intended to carry on the business of the bank in its usual 
course. 

The answer further states that at the time of its failure the bank 
was indebted to its depositors in about the sum of $2,700,000, ail or 
nearly ail of which had been received since the bank was, in fact, in- 
solvent, but was not so known to be by its direetors, and was ail re- 
ceived, as was the deposit of complainants, with the expectation and 
intention on the part of the direetors of continuing the business; 
that the assets are not suflBcient to pay in fuil ail deposits ; that de- 
fendant is holding ail the assets, including said check, for equal dis- 
tribution among the créditors, and that delivering said check to 
complainants would practically amouut to giving them a préférence 
for their claims over other créditors. 

The answer dénies that, at the time of the failure of the bank, the 
complainants were indebted to it in the amoant of two promissory 
notes, set out in paragraph 7 of the bill of complaint, or of either of 
them. It admits that the first of said notes — for $15,000, dated 
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July 19, 1881 — had been discounted for compiamanta previous to 
tbe failure of the bank, but dénies that the other note, dated August 
13, 1881, for the same amount, was ever discounted by the Newaik 
bank, alleging that it was discounted by the Mechanics' National 
Bank of New York on the tenth of October, 1881, and the proceeds 
charged on that day against the New York bank and credited to the 
complainants on the books of the Newark bank; that said note, 
from the time of its discount to the date of its payment, belonged to 
and was the property of the said New York bank; thatso far from 
its being true, as alleged in the bill, that the Mechanics' National 
Bank of Newark, at the time of its failure, was the holder of said 
notes, it, in fact, held neither; but, on the contrary, it had, during 
the month of October, 1881, indorsed over and delivered the note 
dated July 19, 1881, along with other notes before discounted by the 
said Newark bank, to the amount of about $442,000, to the Me- 
chanics' National Bank of New York, as collatéral security for about 
$400,000, — the amount of loans and overdrafts of the Newark bank, 
— and that, at the time of the failure of said bank, and when it came 
into the defendant's hands, the said indebtedness had not been paid, 
but still existed, to the amount of $273,000; that the New York 
bank claimed, and was entitled to, the right of coUeeting for its own 
benefit, and for applying, in said indebtedness, the proceeds of ail of 
said notes so held as collatéral security, including the said note dated 
July 19, 1881, which had been discounted for the complainants; 
that the said first note of complainants was indorsed generally, and 
not for collection; that at the time of the failure of the bank, and 
when the said noté was matured, the debt of the Newark bank to the 
New York bank had not been paid, and the New York bank was 
entitled to receive, and did reeeive, the amount of the same as a 
crédit upon said indebtedness; that the indebtedness was not fully 
paid when the second note became due; the amount paid to and re- 
ceived thereon by the New York bank never came to defendant's 
hands, but was regularly, and in due course, applied by the New 
York bank to the payment of the debt due from the Newark bank; 
that the other note, dated August 13, 1881, was the sole and abso- 
lute property of the New York bank upon its discounting the same; 
and that at the time when complainants paid said notes, as stated 
in the bill of complaint, the défendant had no right to the return of 
said notes, or to receive the same ; and that complainants are, there- 
fore, not entitled to the set-off claimed in their bill to the amount of 
said- notes. 
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Cortlandt Parker and R. Wayne Parker, for complainants. 
John R. Emery, (with whom was A. Q. Keashey,) forreoeiver. 
Nixon, J. The pleadings and stipulations présent two questions 
for considération : 

(1) Whether the complainants are entitled to hâve the check, vrhich was 
deposited by them for collection on the twenty-ninth day of October, 1881, 
and not forwarded until after the bank was closed, returned to them on ao- 
eount of tiie insolvency of the bank. 

(2) Whether the receiver should allow to the complainants the balance due 
to them from the bank, at the time of its failure, as an offset to their indebt- 
edness upon the two promissory notes for $15,000 each, and respectively 
dated July 19 and August 15, 1881. 

- There is no difficulty about the facts of the case. Ail the material 
facts are admitted. The complainants were the regular customers 
of the bank, and were the owners of Hague & Billings' check upon 
the American Exchange National Bank of New York for $11,781.93, 
payable to their order, whioh they indorsed generally and left with 
the Newark bank for collection, It was the custom of the bank, at 
least in regard tb thèse depositors, to crédit their acoount with such 
f oreign checks when left, and to enter the amount at once upon their 
pass-book. Such crédits were made in this case on the twenty-ninth 
of October, when the check was deposited for collection. The bank 
was then indebted to the complainants in the sum of $7,090.70 on 
préviens deposits, and the crédit of the check in question increased 
its indebtedness to $18,872.63, for whieh sum the complainants were 
entitled to draw. The next day was Sunday, when the cashier re- 
vealed to the directors the insolvency of the bank. Its doors were 
closed on Monday. A government examiner took charge at once, and 
finding the check still in the hands of the bank he forwarded it to New 
York for collection. It was not paid by the drawers, — its payment 
having, in the mean time, been stbpped. It has never yet been paid, 
although the makers are pecuniarily responsible. 

The complainants claim that they are entitled to the return of tha 
check : 

(1) Because, although it was indorsed generally, and the amount had been 
credited to tlie depositors upon their pass-book and the books of the bank, 
the deposit for collection did not make the check the property of the bank, the 
bank continuing to be the agent of the customers for its collection, and the 
check remaining, in the mean time, the property of the depositors. (2) Be- 
cause it was fraudulent on the part of the bank to receive the check for col- 
lection at a time when it was insolvent, the insolvency being caused by and 
knovvn to tlie cashier, who had been intrusted by the directors with the gên- 
erai management of the business of the association. 
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With regard to the first claîm there seems to be no well-seltled 
raie. I wias undôrihe impression, on the argument, that the weight 
ofauthority was in favor of the doctrine that, wheuever a banking 
association givea crédit upon its books to a depositor for the amount 
of a cbeck or negotiable paper deposited for collection, the title to the 
check or papér immediately passed to the bank, and it became the 
holder ôf the same for value. But I am satisfied, upon reflection, 
that this is not true, without qualification. 

When the deposit was made and credited in order to make good 
an overdrawn account of the custonjer, or where the amount thus 
credited was immediately drawn against, the bank is undoubtedly to 
hold the check, at least, until the , overdraf t of the account is made 
good from other sources, or the cash drawn on the strength of the 
crédit has been returned. The first of thèse conditions existed in 
the case of Titus v. Mechanics^ Nat. Bank, 6 Vroom, 592, and the 
opinion of the court of errors of New Jersey must be construed in réf- 
érence to that f act. The learned counsel of the défendant also relied 
upon the décision of the ehancellor in Terhune v. Bergen Co. Bank, 
7 Stew. 367, in support of the doctrine. But the controUing fact in 
that case was that the checks, which were credited to the account of 
the depositor by the Bergen County Bank, had been forwarded to the 
Chatham National Bank of New York for collection, and had been 
coUected and the proceeds credited to the Bergen County Bank before 
its failure. The claim there was that the depositor was entitled to 
préférence in pay ment over other depositors. 

It was correctly held that the complainant was only a gênerai créd- 
iter of the bank for the proceeds of the collection, and must accept 
his dividend like other depositors. Such was declared to be the 
rule in Foley y. Hill, 2 H. L. Cas. 28, in which the relations 
of the ban^ier and customers are very ably discussed and stated. 
The claim of the appellants was that the relation was that of 
trustée and cestuique trust; but their lordships held that it wasrather 
that of debtor and créditer. When the customer deposits cash with 
the bank it ceases to be the money of the depositors, and becomes 
immediately the property of the bank; but when he deposits a check 
for collection in the absence of any spécial contract, the property in 
the check remains in him, and the bank becomes his agent for its 
collection, and has no responsibility in référence to its payment, ex- 
cept that it asâu'mes toneglect nio duty in the inattèr of its collection. 
When the, cqllecting bank has notice of its payment, and is, credited 
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by its correspondent with the proceeda, it then becomes the debtor to 
the owner for the amount of thé cheek. 

The case (Ex parte Richdule, In re Palmer, 19 Ch. Div. 409) 
was also cited by the counsel of the défendant in support of the 
rule that the moment the check was credited by the bank to the de- 
positor it became the property of the bank, and it was its holder for 
vahie. It is true that the master of the roUs, (Jessel,) in reviewing 
the décision of Bacon, C. J., did state that doctrine as the law, but 
it was obiter dictum in the case, and the court expressly alleged that 
they preferred to base their décision on the ground that the trans- 
action came within, and was protected by, the provisions of the nine- 
ty-fourth section of the bankruptoy act of 1869. 

In the présent case the receiver's counsel insist that the indorse- 
ment of the check to the bank, and its crédit upon its books and upon 
the pass-book of the complainants, are conclusive évidence of a spé- 
cial contract that the check should at once become thé property of the 
bank for value. The reply is twofold : (1) That in ail cases where 
crédits are thus made banks claim and always exercise the right of 
charging checks returned to them for non-payment to the account of 
the depositor, which could not be done if the check had become the 
property of the bank, and did not remain the property of the depos- 
itor until collée ted. (2) The practice, which bas grown up among 
banks, to crédit auch deposits at once to the account of the depos- 
itor, and to allow him to draw against them before the collection has 
been made, is reokoned by the ablest text writers, a mère gratuitous 
privilège, whioh does not grow into a binding légal usage. 

Morse, in his treatise on Banks & Banking, in discussing this sub- 
ject in his chapter on "Collections," p. 427, says: 

" Where the customer deposits in the b;ink commercial paper for collection, 
at the same time indorsing it over to the bank, the parties understanding 
that it is only intended by the indorsemeut to put the paper in such shape 
that the bank can collect upon it, the title in the paper does not thereby pass 
to the bank, nor does the bank owe the àmount to the customer until such 
time as the collection is actually consummated. Neither is this strict right 
of the bank curtailed or altered simply because a practice has been allowed to 
prevail by which it has allowed the depositor to draw against deposits of pa- 
per for collection before the collection has been actually made, This is a 
mère gratuitous privilège allowed by the bank, which does not grow into a 
binding légal usage. ïhus, it is very comnion for depositors to deposit checks 
with their banks, and to draw against them on the same day checks of their 
own, which may be presented for payraent before the bank has had an oppor- 
tunity to collect upon the deposited checks. In such cases banks are f re- 
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quently wont to nonor such checks of their custoraers upon the confidence 
that the deposited checks will be duly paid. But this habit of the banks is a 
pure favor, and if there be no distinct understanding to change the natural 
efEect of such dealing, its long continuance gives no real right whatsoever to 
the depositor to demand its continuance or its practice in any individual case 
wherein tlie bank may, for any arbitrary reason, see fit to witlihold that favor. 
Hoott V. Océan Bank, 23 N. Y. 289. In England, a décision given by Lord 
Ellexbokough (9 East, 21) went inucli further even than this. Bills, not 
yet due, were sent to a country banker to collect. According to the custom of 
country bankers thèse wereactuallyentered in the banker'sown books to the 
depositor's crédit, with the proper discount, and he was thereafter entitled to 
draw against this crédit before the actual collection. Upon the subséquent 
failure of the banker, before the collection, it was beld that the title in the bills 
had not passed to him, and that the depositor should recover them specificially, or 
their amount, if the bankrupt's assignée had already made the collection." 

Nothing more than this is asked for by the complainants in the 
case under considération. The accounts between the depositors and 
the bank were in nowise changed from the date of the deposit to the 
closingof the doora of the bank against further business. It is true, 
the crédit had been entered on the books of the bank; but it was not 
to make good an overdrawn account, and if it enabled the depositors 
to draw against the crédit, they had not, in fact, done so, The check 
was still in the hands of the bank when it stopped. It was, perhaps, 
a gratuitous act for the bank examiner to send it forth for collection. 
But, whether it was so or not, it was not honored by the bank on 
which it was di-awn, and was returned unpaid to the reeeiver. 

The naked question is whether, under such circumstances, the right 
to recall the check remained with the depositors, or whether it had 
passed , beyond their reach. I see no reason, in principle, which 
should not allow them to recall it. It was their property until col- 
lected. If the bank had continued business, and the check had been 
returned unpaid, it would hâve been charged up to their account and 
hânded back to them. The reeeiver, in the new condition of affairs 
growing out of the insolvency, represènted the bank, and when the 
check came back to him ought to hâve charged the account of the 
depositors with the amount and returned it to them. 

This view of the case renders it unnecessary for me to consider 
whether the complainants were entitled to its return on account of 
the fraud which is alleged to hâve beèn committed by the oSicers of 
the bank in receiving the check for collection when the cashier, act- 
ing for the directors, was aware of the total insolvency of the asso- 
ciatipn, , It is proper, howevtjrj to observe thatj no knowledge by any 



BAL6i.0H V. FBBIilNaBUïSEK. 685 

of the officers of tlie bank of its însolyeney is sufficient to avoid the 
transaction, unless the évidence clearly shows that the directors, who 
represent the corporation, also had such knowledge. 

I hâve much less difficulty with regard to the other question raised 
by the pleadings and the évidence, to-wit, the right of the complain- 
ants to offset the amount of their crédit on the books of the bank, at 
the time of the failure, against the two promissory notes, for $15,000 
each, which the bank had received from them for discount in the 
months of July and August preceding the failure. 

It is unquestionably true that if the Newark bank held thèse 
notes at the time of the failure, and was entitled to receive the amounts 
due thereon when they matured, such offset might be made. But 
the évidence is clear that at that date the notes were not the prop- 
erty of the Newark bank, but had been indorsed away for value. 
The facts are that the second of thèse notes, dated August 19, 1881, 
was never discounted by the Newark bank. It was sent to the Me- 
chanies' National Bank of New York for discount, and the proceeds 
were duly oredited to the makers on the books of the Newark bank. 
When it fell due it was still the property of the New York bank and 
was paid to it by the makers — the Newark bank having no interest 
whatever in the note or its proceeds. 

The first note, of July 19, 1881, stands in a différent position, but 
not in one which allows the offset to be made as demanded. It was 
regularly discounted by and became the property of the Newark 
bank on the twentieth of July, 1881, and the proceeds placed to the 
maker's crédit on that day. Afterwards, in the month bf October, 
the Newark bank, having largely overdrawn its account with the Me- 
chanics' National Ba,nk of New York, sent to the latter ha,ia,k a. batch 
of paper, which had before been discounted, in which was. included 
said note of complainants, amounting in the aggregate to $442,000, 
as collatéral security for the payment of said indebtedness. The 
amounts of thèse notes, as they matured and were paid, were cred- 
ited on the account, for the payment of which they had been in- 
dorsed as coUaterals. When the Newark bank failed there yet re- 
mained due upon said indebtedness upwards of a quarter of million 
of dollars, and the New York bank claimed, and I think hadj the 
right to retain the indorsed notes (including the one of complainants) 
not due or paid, and to apply the proceeds as they severally and in 
the order in which they became due to the payment of the remain- 
ing indebtedness. When the said first note of complainants ma- 
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tured, it was coUeoted and the ambunt applied to the extinguishment 
of the said debt. 

But when the ^otes were ail coUected the New York bank had re- 
maining in its hands about $7,000 o ver and above what was neces- 
sary to pay said aceount against the Newark bank. It paid the sur- 
plus to the receiver, and the complainants insist that they hâve at 
least an équitable lien thereon, and that the receiver should offset the 
same by allowing said surplus to be paid on aceount of the last- 
named note. This claim cannot be allowed. It was the duty of the 
New York bank to apply the proceeds of the notes, as they were sev- 
erally paid, to the extinguishment of the debt for which they were 
collatéral, and when complainants' note was paid and credited the 
receiver had no right to demand, nor was the New York bank bound 
to refund, any part thereof until the overdrawn aceount was fully 
paid. Nor will the receiver be permitted, as against the other cred- 
itors of the insolvent bank, to use any portion of this surplus to give 
a préférence over them to the complainants. 

Let a decree be drawn in conformity with this opinion, with costs 
of the complainants. 



Fbb'nch î>. Oabteb and others. 
Oircuit Court, s. B. Nets York. February 12, 1883.) 

Shiphan, tf. The demurrer of the défendant Oliver S. Carter, in 
the above-entitled cause, is overruled, with leave to the said défendant 
to answer the bill within 30 days after the entry of the order overrul- 
ing the demurrer. The plaintiff is entitled to his costs to the date of 
the hearing upon the demurrer. 



The E. m. Norton ana barges.* 

(Oireuit Court, E. D. Loutsiana. January, 1883.) 

1. CoMMON Carkieb— Nkoligencb oî- Licensed Ph,ot. 

For négligence or want of skill the owner or beat is responsible, although a 
licensed pilot was the real delinquent. 

2. Bame— Kbgligence. 

The resuit is a safe criterion by which to judge of the character of the act 
which has caused it. 

•Eeported by Joseph P. Hornor, Esq , of the New Orléans lar. 
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3, Same — BuRDEs op Proop, : ■ , ' 

Wlien the évidence does not expiait» (to a degree Bufflcient tp fix responsi- 
bility) the cause of the loss of a vessel, the case should he decided upon the 
gênerai principlcs govemlng such cases. Non-deliveiy of goods shipped' 
raises the presumption of négligence on the part of the carrier, and, in ati action . 
for them, ibe burden is on the carrief to showgood excuse for the non-delivery, 
and, if he fail to do so, he must be held liable. 

Gordon & Gomilla shipped in January, 1880, a large lot of corn by 
the St. Louis & New Orléans Navigation Company barge, Ballie Pearce, 
from St. Louis to New Orléans. The barge was one of four barges, 
composing the tow of the steam-boat E. M. Norton. The tow pro-- 
ceeded down the river without accident to near Gairo, Illinois, wben, 
in passing across the point behind Willow bar, one oî the barges, the 
Moore, was run aground with such force as to part her lines, open 
her seams, and tear her loose from the tow. No damage was appar- 
ently done to the other barges. After some attempt taget the Moôré 
ofif, and failing, the other barges, including the Pearce, were towed 
to the Missouri shore and landed at Bird's Point, where they were 
left moored to the bank, while thè Nolrtoh returned ta the Moore 
to get her off and save the cargo. Shbrtly after the Pearce was 
landed she was observed to be léaking, and, in èpite of the efforts 
made bythe two meu left in dhargebf the barges, she soon listed and 
sunk, a total loss. 

The Hibernia Insurance Company, insurer of half the value of the 
cargo, and subrogated to the demànds of Gordon & Gomilla, bring 
this libel to recover the one-half the cargo, lôssfreight. 

Thomas Gilmore, John A . Gilmore, Samuel L. Gilmore, Joseph G. Gil- 
more, and 0. B. Sansum, for libélaùt. 

John A. GampbeU and J. Ward Gurley, Jr., for élaimant. 

Pardee, J. The évidence- in this case shows that the barge Sallie 
Pearce was apparently seaworthy when she stàrted on her voyage. 
She had been repaired at large expenso abôut one yèar previous. 

The défense that she was landed at Bird's Point agaitist" an un- 
known and unseen root of a tree," which, by thé barge pressing' 
against with her side, "cansed her side to be pressed in and piMuced' 
the leak from which the barge '-v^^as stink," is entirely ùnsupport^fd- 
by the évidence. In fact, the évidence shows that the Sallie Pearce 
was not moored next to the bank, but a barge intervened, and that 
the depth of water where she sunk was 40 or 50 feet, completely 
negativing the theory that her side was pressing an uncovered root 
of a tree depending to the bank. If the barge was seaworthy, and 
she was not injured while lyiiig at Bird's Point, tlie presumption is 
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tLat she was injured and set aleak hy the shoek and strain resulting 
from the grounding of the barge Moore, which appears to hâve been 
very violent, — so violent that the Moore was torn loose from the tow, 
and run 80 feet into and over the bank. And if the évidence gives 
any reason for the leaking of the Pearce which resulted in her loss, 
the grounding of the Moore, and the injuries resulting therefrom, is 
the reason. 

The évidence shows that the grounding of part of the tow was from 
attempting to take the tow across the point behind Willow bar in- 
stead of following the channel of the river. This was done by the 
pUot over the objection of the master. In my opinion, based on the 
évidence, it was négligence to take that course. If it was not négli- 
gence, then the handling of the tow and barges was unskillful. 

There may be cases, and I think this is one, in which "the resuit 
is a safe criterion by which to judge of the character of the act 
which has caused it." See The Webb, 14 Wall. 406, For this négli- 
gence or want of skill the owner or boat is responsible, although a 
licensed pilot was the real delinquent. See The China, 7 Wall. 67; 
The Merrhnac, 14 Wall. 199; Sherlock v. Alling. 93 U. S. 105. But, 
in fact, the évidence does not explain (to a degree sufficient to fis re- 
sponsibility) the cause of the loss of the Sallie Pearce, and the con- 
séquent loBS of libelant's goods. The case should, therefore, be de- 
cided upon the gênerai prinoiples governing such cases, instead of 
upon any particular case or state of facts as proved. 

The claimant was a common carrier for hire. Non-delivery of the 
goods shipped raises the presumption of négligence on the part of the 
carrier. See Nelson v. Woodruff, 1 Black, 15G. 

In an action for goods not delivered, the burden is on the carrier 
to show good excuse for the non-delivery, The carrier, having failed 
in this case to excuse himself, must be held liable. 

The decree of the district court was correct, and the same, lésa 
some interest which libelants remit, should be entered in this court. 
Let a decree be entered for the libelants in the same terms as that of 
the district court, except that interest sball commence to run from 
Januarv 1. 1881. instead of frotn indicial dern»"'' «nd fnr ail costa. 
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Geibblb V. Pioneer Press Co. 
{Œreuit Court, D. Minnesota. February 5, 1883.) 

1. Removal of Cause— Citizenship. 

Where there is reason to doubt the existence of jurisdictional facts, the par- 
ties may be examîned upon the question, and the court raay direct the proper 
pleadings to be flled to raise the issues involved in such question. 

2. Same — Rbmand. 

"Where both plaintifE and défendant are citizens of the state where suit is 
brought this court has no jurisdiction, and thé cause will be remanded. 

3. Alien— Natuhalization. 

An alien naturalized under the laws of the United States is a citizen of the 
State in which he résides. 

This cause was removed from the district court of Eamsey county 
by the défendant, upon the ground that it was at the time of the com- 
mencement of the action a citizen of the state of Minnesota and the 
plaintiff an alien. The plaintiflE filed a plea to the jurisdiction of the 
court, alleging that at said time he was a citizen of the same state 
with the défendant. 

A jury trial was waived, and the issue raised by the plea was 
brought to trial before the court. The plaintiff testified that he was 
about 60 years old ; that he was born in Devonshire county, Eng- 
land ; that his father was Joseph Gribble, an Englishman, who immi- 
grated into the country, bringing plaintiff with him, when he was about 
nine years old; that he knew of his father's voting in the state where 
they then resided before he, witness, was 17 years old ; that he had 
himself voted in différent states, and ever since he was 21 years old; 
that he had pre-empted public land of the United States, using there- 
for as proof of citizenship the original naturalization papers of his 
father. 

The plaintiff offered in évidence a duplicate of the naturalization 
papers of his father, which are in the words and figures folio wing: 

" Commonweaîth of Pennsyloania, Allegheny County: 

"Be it remembered that at a court of quarter sessions, held at the city of 
Pittsburgh, in and for the county of Allegheny, iii the commoawealth of 
Pennsylvania, in the United States of America, on the second day of October, 
A. D. 1838, Joseph Gribble, a native of England, exhibited a pétition to be 
adrnitted to become a citizen of the United States. And it appearing to the 
satisfaction of the court that he has resided within the limits and under the 
jurisdiction of the United States for five years immediately preceding his ap- 
plication, and that during that time lie lias behaved as a man of good moral 
v.l5,no.l0— 44 
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character, atfcached to the prineiples of the constitution of tlie United StatesL, 
and well disposed to the good order and happlness of tlie same, and that he 
has in ail things fully complied with the laws of the United States in such case 
made and provided, and having declared ou bis solenin oath before the said 
court that he would support the constitution of the United States, and that 
he did absolutely and entirely renouuce and abjure ail allegiànce and fldelity to 
evéry foreign prince, potentate, State, or sovereignty whatever, and particu- 
larly to the queen of Great Britain, of whom he was before a subject: where- 
upon the court admitted the said Joseph Gribble to become a citizen of the 
United States, and ordered ail the proceedings aforesaid to be recorded by the 
clerk of said court, which was done accordingly. 

" In testimony whereof I hâve hereunto set my haud and afflxed the seal of 
the said court at the city of Pittsburgh, this second day of October, Anno 
Domini 1838, and of the sovereignty and independence of the United States of 
America the sixty-third. 
[Original Seal of Court.] " T. L. MoMillait, Clerk. 

"Duplieate of original issued by me this fourteenth day of September, A. 
D. 1882. A. H. EowAKD, Jr., Clerk." 

No further testimony was offered by either party, and the matter 
was submitted. 

John B. Brishin, for plaintiff. 

W. D. Cornish and G. D. O'Brien, for défendant. 

Nelson, J. The évidence ander the plea is satisfaotory, and suffi- 
cient to show that the plaintjff is by virtue of law a citizen of the 
United States and of the state of Minnesota. 

Objection is made to the admissibility of thô cerlificate of natural-. 
ization of the plaintiff's father offered in évidence. The évidence of 
the plaintiff alone, uncontradicted, without this authenticated record, 
is suifieient to authorize the court, under the act of congress of March, 
1875, to diamiss or remand the casé, but in my opinion the certified 
copy is admissible. The act of congress (Rev. St. § 905, p. 171) 
providing for the mode of authenticating records of state courts is 
liot exclusive, and sta,tes can adopt any other method. In the state 
of Minnesota it is enacted that "the records and judicial proceedings 
of any court of any state or territory of the United States shall be 
admissible in évidence in ail cases in this state when authenticated 
by the attestation of the clerk * * * having charge of the rec- 
ords of such court, with the seal of such court annexed." Toung's 
St. (Minn.) § 54,, p. SOO. The document offered meets the require- 
ments of this statute and is admissible in évidence. 

, It is without doubt the right and duty of the court to remand a case 
removed from a state court if it ascertains in any way thàt it was not 
removable under the law. This court cannot be obliged to proceed 
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with the trial of a cause with the knowledge tbat it is in fact not 
within its jurisdiction, and that either party may at a.ny moment, by 
raising the question of jurisdiction on the record, put an end to the 
proceedings. If it were otherwise, the parties to such an action 
might, by suppressing the facts with respect to citizenship, require the 
court to proceed until they hâve discovered its views of the law, and 
then, if not satisfied, might interpose a motion to dismiss or remand. 
See 104 U. S. 209. The court cannot permit any practice which will 
make possible such an experiment. If the judge has reason to doubt 
the existence of the jurisdictional facts, he has a perfect right to ex- 
amine the parties upon that question, or to direct a plea in abate- 
ment to be filed and heard in order to settle at the outset that ques- 
tion. 

The proof in this case shows that the plaintifiF was the son of a 
person whowas duly naturalized underthe lawsof the United States, 
and a minor dwelling therein at the time of |ihe naturalization of bis 
father. He thus became, by virtue of law, a citizen. Eev. St. § 2172, 
p. 380. 

The plaintiff and défendant being citizens of the state of Minnesota, 
this court has no jurisdiction of the cause removed., Judgment on 
the plea will be entered in favor of the plaintiff, and in furtherance 
of justice it is remanded to the Ramsey county district court, with 
costs to be paid by the défendant. 



Matthews V. MuncHisoN and otherB. 
{Circuit Court, E. D. Korth Oarolina.) 
Ràn^noADS—BEOTiGANiZATioN— Dissolution— BoNDHOLDKRS Bodnd bt AcQtJi- 

E8CEI«CE. 

A bondholder of a former organization has no standing in chancery to dis- 
solve tlie présent organization of a railroad company, for which his agent had 
voted his bonds, it was allegeri, in excess of authority, and to enforce a différ- 
ent plan, where it appears that he had known of what his agent was doing, 
but had not dissented. and that he had accepled his share of the bonds of the ne W 
organization, had ofiered to buy and sell, ànd had brought suit for them. 
Such conduct ratifled the act ; or, Inducing others to believe he had acqui- 
esced in the organization, worked estoppel, 

Samb— Uapacitt to Own Bhakes— Objection— Bt Whom to bb Raised. 
A bondholder of one railroad company is not the proper pergon to Object te 

, the right of another road to oWn sharea of the stock of the former. If It ex- 
çeeded its corporate power in purchasing, they bolong to thevendor; if it only 
could not hold, the state incorporating is the party olïended. 
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3. Bame— Intention to Sackificb Inteebbts. 

A court of equity ■will not interfère wlienitîs alleged that the parties in con- 
trol of one road intend to sacrifice ita interest to that of another, if tliere is no 
proof of tlie fact, and tlie complainant is wanting in equity on the merits, and 
no irréparable injury is threatened, and the road is able to respond in damages. 

In Equity. 

Bond, J. This is a bill filed to dissolve and déclare void the organ- 
ization of the Carolina Central Eailway Company, and to reorganize 
it and establish it under a new plan, alleged to hâve been the only one 
to which the plaintiff, who is a large bondholder of a former organi- 
zation, ever agreed, and for injunction and the appointment of a re- 
ceiver meantime. The case is not submitted on its merits, but upon 
this preliminary motion. The évidence is very fuU, and the record 
a very large one. The motion has been thoroughly argued, and ably- 
prepared briefs submitted, and the court has given them patient 
study. The facts, so far as it is necessary to recite them for the 
présent purpose, are thèse : 

The complainant was the owner of 1,194 bonds, each for the sum 
$1,000, secured by a first mortgage on the Carolina Central Eailway 
Company, ail its propèrties and franchises, and she likewisé held 
second-mortgagé bonds issued by that Company to the amount of 
$2,550,000. The oompany made default in the payment of the in- 
terest upon its bonded debt, and an action was brought in the supe- 
rior court of New Hanover county, North Carolina, to foreclose the 
mortgage and sell the property, whioh that court decreed should be 
done, and the sale was made accordingly on the thirty-first day of 
May, 1880. There is no question about the regularity of thèse pro- 
ceedings. At the sale, Francis 0. French, Arthur B. Graves, David 
E. Murchison, James S. Whedbee, and Andrew V. Stout, a commit- 
tee appointed by the first-mortgage bondholders, became the pur- 
chasers. The court directed the commissioners who made the sale 
to make a deed to thèse purchasers, who were to be a corporation, by 
such name as they might see fit to adopt, in conformity to the laws 
of North Carolina. The old corporation was dissolved, and a new 
one formed under the corporate name, "Carolina Central Eailway 
Company," to which ail the property and franchises of the old cor- 
poration were conveyed free, and discharged from ail former liens and 
incumbrances. Prior to this sale there had been consultation among 
the bondholders respecting the sale and purchase of the road, and the 
plan of reorganization to be followed when the purchase was made. 
It is in respect to thèse plans that the complainant makes complaint. 
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In oisr opinion Col. Matthews, the husband of Virginia B. Mat-' 
thews, was, as appears from the whole case, if not the real owner of 
thèse securities, the complainant's plenary attomey, and the case 
must be treated as if he were the plaintiff, or as if ail his acts and 
déclarations were those of his wife. 

Before the twelfth of May, 188(3, during the pendency of the fore- 
closure suits, several plans of reorganization had been agreed upon 
between Graves and Matthews, — two, at least. ïhese botb gave an 
undne advantage to the old second-mortgage bonds, — that is, to Mat- 
thews, — and it is to be presumed that it was impossible to get the 
consent of the first-mortgage bondholders to them. At any rate 
they were abandoned, and complainant signed a paper authorizing 
Francis 0. French, a party défendant hereto, to designate a plan, 
and making him substantially arbitrator as to the question between 
the eld second and first mortgage bondholders. This was on the flf- 
teenth of May, 1880. On or before December 12, 1879, Mrs. Mat- 
thews had owned $1,690,000 of the old first-mortgage bonds. On 
that day she sold $500,000 of them to R. A. Lancaster & Co., hy- 
pothecated $500,000 more oh a loaù from French, Stout & Graves, 
and gave the last-named persons a power of attorney for five years, 
to vote on $1,000,000 of her bonds, including the $500,000 hypoth- 
ecated ones. The power of attorney was given on the condition that 
the attorneys should consent tO and approve the plan of reorganiza- 
tion of the Company in accordancè with the plan annexed. This 
plan was modified by plaintiff on the twenty-seventh of February, 
and abrogated on the fifteenth of May, 1880, French being authorizèd 
to designate a new plan, as above stated. 

Before this, however, on the twèlfth of May, 1880, more than five- 
sixths of the old bondholders had entered into an agreement looking 
to the purchase of the Carolinà Central Eailroad at the foreclosuré sale. 
This paper was signed by complàiiiant, among others, and was binding 
upoa ail who signed it, and the court, as far as the nature of the case 
permitted, would enforce it. The purchase was made under this in- 
strument, and rîo organization not effected in accordancè with its 
terms would hâve had the consent of the parties in interest whîlè it 
remained in force. It provided, among other things, thait French, 
Murchison, Graves, and Whedbee, with power to âdd a fifth to their 
number, should be a committee to purchase at the foreclosuré sale, 
and in case they did they were to prépare and sabmit to thé sub- 
scribers a plan for thé reorganization of the company, which plan 
should be binding wlién apprôved by two-thirds in amount of the 
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bonds. This was signed by Mrâ. ?Iatthcws op the twelf th of May, 
and tbree days afterwards she signed the agreement that French 
might designate a new plan. Thèse two papers were of course in the 
mind of Mrs. Matthews, or rather of her husband, at the same time, 
and it is impossible to doubt she meant that the plan was to follow 
the course of the former, and be sùbmitted by the committee to and 
be approved by the requisite number of first-mortgage bonds. This 
could not be done till after the purchase of the road. 

It is true that before that time French did draft a plan, and the 
requisite number of bondholders signed an authorization to the com- 
mittee to carry it out. The plan, however, was never presented by 
the committee, and was never carried out. We are now asked to en- 
force it. It is plain we ought not to do so. It is not within the 
terms of the instrument of May 12, 1880. French had not exhausted 
his power under the instrument making him arbitrator, and when he 
subsequently presented the plan marked "F" he was acting under 
that authority. This plan differed from plan "C" in but two points : it 
added to the définition of the word "income" the words "ail questions 
of expenditure within the discrétion of the board of directors," and it 
changed the attachment of the stock and its amount. Neither of thèse 
changes is material. The discrétion mentioned is, of course, a légal 
discrétion, and the board would hâve had that without giving it vu 
express words ; and the change in the attachment of the stock from 
one set of bonds to the other is of no importance to complainant, a» 
she got the same share under onç agreement or plan as she would 
bave done under the other. The company bas been organized; its 
new bonds and stock issued and sold. The complainant bas received 
her proportion of bonds in the new organization without objection, 
and bas offered to sell the whole or part of it; yet, if the complaint 
she now makes be true, she knew the company was illegally organ- 
ized and had no power to issue eiiher bonds or stock. French acted 
within the scope of his power of attorney. The plan "F," which h& 
yoted for in the présence of his associâtes Graves and Stout, wa» 
sent to Matthews, who was then in Europe, as is évident from Mat- 
thews' letter to Robinson, of sixteenth of September ; and even if 
French had exceeded his power of voting for Matthews, he professed 
to act under it; and complainant and her husband knewit, and their 
conduct, after such knowledge, ratified her act. The complainant 
received the new bonds. She attempted to buy more, and offered to- 
sell them, and brought suit for some she claimed to be hers. AU 
thèse things were done after the knowledge of French's act. Ta 
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corne mto a court of equity and ask it to set aside the organization 
of the new company, under thèse circumstances, and to take its 
property out of its hands and put into those of a receiver, is little 
else than monstrous. Bvery act of complainant and her husband, 
after the vote of French, led the public and the committee of pur- ■ 
cbase and organization to suppose they acquiescéd. 

The law and good conscience required tbat if they disapproved 
French's conduct, and denied his power to act as he had done, then 
to say 80 at once, and net mislead everybody by dealing in the 
worthless securitios which they secretly meant to repudiate. Whether 
this is an estoppel or a ratification is of little conséquence; not to re- 
gard it as one or the other would work the greatest injustice to the 
other bondholders. We think this décides the matter, and is fatal 
to complainant's claim for a receiver now or at any other time under 
her bill of complaint, The bill charges that the Seaboard & Eoanoke 
and Baleigh & Gaston Ëailroads bave no rigbt to own shares in the 
reorganized Carolina Central Eailway Company. This is of no im- 
portance to complainant. If the company had no right to purohase 
shares, then those they sold belong to Murchison's estate, from 
-whom they bought them, and if they could purchase and not hold- 
tbem and are exceeding their corporate powers, the state of North 
darolina is the party oflfended. The bill charges that the parties 
holding the control of the company intend to sacrifice its interest to 
ihat of the Raleigh & Gaston and Seaboard roads, but there is no 
proof whatever of the fact, and even if the complainant had more 
■equity, on the merits there is no irréparable in jury threatened, and the 
road is solvent and abundantly capable of responding in damages to 
the complainant. 

The motion for injunction and receiver is denied. We hâve not 
^opied into this opinion thepapers referred to in it. It would be use- 
less to do so for the sake of the counsel, who are familiar with the 
record, and to do so for the benefit of the profession wonld make the 
paper as large as the record, and the profession would never see it, 
for it wouid never find a printer. 
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Ambbioan Board of Com'bs of Forbign Missions v. Ferby, Ex'r, etc.* 

(Oireuit Gowt, W. D. Michigan. April, 1883.) 

1. "WH-LS— TeSTATOR mat DEStGNATB AN UmPIBE TO CONSTllUE HIS WlLT. — When 

BTJCH Umpirb'b Décision FiNAii. 

A testator may in his will designate his exécuter an umpire, and inveat him 
with power to construe his will aad détermine every doubtful question that 
may arise touching the testator's intentions ; and if such umpire exercises the 
power honestly and in good faith, his décisions will not be revised by a court, 
notwithstanding the court may think the sarae are erroneous. 

2. Same — OocfBTS OF EQ0ITY wiix Intbhfeeb— Whbn. 

But if the umpire refuses to act, transcends his authority, makes an incom- 
plète award, or commits some gross mistake or error of judgment evincing 
partiality, corruption, or préjudice, or violâtes some statutory requirement on 
which the dissatisfled party had a right to rely, a court of eciuity may interfère 
and correct the error, and, in pruper cases, restrain furtlier abuse of such 
power. 
S. Intbbbst — When it wixl not DrsQtiALtPT an Umpire. 

Such an umpire, interested in the residuum, that may be increased or dimin- 
ished by his décisions, is not disqualifled to act, provided the contingency in 
which he acts was foreseen and understood by the testator when he coul'erred 
the power. 
4. WiLLs — PectjxiIab Bbquest Constrited. 

The testator by will, after providing for the payment of his debts, certain 
legacies, and expenses of administration, declared that he supposed there 
would be a large balance reraaining, out of which he direoted his exécuter; "in 
pro rata distribution, to pay over to thè appropriate mediura of the foUowing 
bodies the indeflnite sum of letter A, tlie maximum of wliich shall be $30,000, 
to-wit : To the American Board of Commissioners of Foreign Missions, the pro 
rata of letter A ; to the American Bible Society, the like pfo rata oî letter A; 
to the American Tract Society of Boston, the prorata of one-haif of letter A; 
and to the Preabyterian Publication Committee, the like pro raid of letter A. 
Should the indeflnite amount prove to be adéquate to tlie whole payraent, 
from $30,000 Jown to $15,000, then the whole is to be paid ; otherwise, each ia 
to reçoive their definite proportion, but in no case to exceed tlie pro rata ot 
the full amount of the letter A," Held, that the maximum amount of said 
bequest was $30,000, and that of said sum the flrst two bodies named should 
receive one-'third part each, and the other two one-sixth part each 

C 2'. Walker, for complainant. 

Hughes, O'Brien d Smiley, for défendants. 

Baxter, J. William M. Ferry, late of Ottaway county, Michigan, 
died in the latter part of 1867. He left a last will and testament, in 
which, after disposing of a large part of his estate, and appointing 
the défendant his "maie exécuter," he provided as follows : 

"Biffhth. After defraying my funeral expenses, the services of executors, 
and ail debts, if auy there be, I présume there will be remaining a large-bal- 

•Kepojted by J. C. Harper, Eaq., of the Cinclnniiti bar. 
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ancc over and above ail bequests already made, of which my executor, as soon 
as he shall be able to-convert real estate into money or available funds, shall, 
in pro rata distribution, pay overto the appropriate médium of the following 
bodies tlie indefinite sum of letter A, the maximum of which shall be thirty 
thousand dollars, to-wit: To the American Board of Commissioners of For- 
eign Missions, the pro rata of letter A; to the American Bible Society, the 
likepro rata of letter A; to the American Tract Society of Boston, thepro 
rata of one-half of letter A; and to the Presbyterian Publication Committee, 
the like pi'o rata of letter A. Should the indefinite amount prove to be adé- 
quate to the whole payment from thirty thousand down to fifteen thousand 
dollars, then the whole is to be paid, otherwise each is to receive their deflnite 
proportion, but in no case to exceed the pro rata of the f uU amount of the 
letter A. It is further presuraed there will remain, after the foregoing pro- 
vision, a residue or balance unprovided for, hence, — 

" Ninth. I give, devise, and bequeath ail the rest, residue, and remainder of 
my estate, or the avails thereof, to my six children, viz. : To my three daugh- 
ters, Amanda Harwood, Hannah Blizabeth, and Mary Luccia, each, one-twelfth 
part, share and share alike, and the balance to my three sons, William Mon- 
tague, Thomas White, and Edward Payson (défendant herein) one-third part 
each, share and share alike. * * *" 

"•TweJfth. Be it distinctly understood by ail concerned that every word and 
sentence herein is strictly my own ; and I hereby détermine and direct, further- 
more, that in case anydoubt or uncertainty arisetouching any matter orthing 
contained or supposed to be contained in the foregoing, he, the existing maie 
executor, shall act as umpire, and his détermination and décision over his sig- 
nature attaehed to this will, shall, in ail respects, be accepted as final." 

On the seventh of Septejnber, 1867, the testator appended a codi- 
cil in thèse words : 

" Whereas, I, William M. Ferry, did in writing, over my signature, make my 
last will and testament, bearing date the twenty-third day of February, 
A. D. 1867, in which I constituted Edward P. Ferry, or his successor therein 
designated, as my maie executor, and also did authorize him to construe 
and détermine any matter or thing which might be doubtful, or in any 
mariner needful, pertaining to said will. * * * In a word, my désire 
and design in respect to every person, matter, or thing wherein there may be 
supposed the least uncertainty or doubt, my maie executor shall use his judg- 
ment, in accordaiice with my supposed purpose, and détermine and décide 
every matter just as he may think was my intention, thereby making final 
and conclusive, under his hand, every possible uncertainty." 

The défendant accepted the trust imposed on him by said will, 
and duly qnalified as executor thereof, and made and attaehed the 
following déclaration in writing, under his hand and seal thereto, 
to-wit : 

" State of Michigan, County of Ottaway : In the matter of the last will and 
testament of William M. Ferry, deceased. In this matter the American Board 
of Ck)mmtssionei-s of Foreign Missions, the American Bible Society, the Ameri- 
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can Tract Society of Boston, and thePresbyterian Publication Comraittee, hav- 
ing made, through their agents aud attorneys, a claim, uuder the eighth bequest 
or subdivision of said will, in substance, that said societies or bodies were enti- 
tled to reçoive f rom the exeoutor of said William M. Ferry's estate, and f rom said 
estate, a sum total of $90,000, and that the indefinite sum of letter A, mentioned 
in said bequest, represented the sum of $90,000, if there should be that sum re- 
maining of the estate after payiiig the legacies therein before mentioned ; aud it 
being claimed on the other hand that the said indefinite sum of letter A, is, 
at the most, only the sum of $30,000. And, vvhereas, in and by said will and 
testament, and particularly in and by the twelf th subdivision thereof , and the 
codicil annexed thereto, it is provided that in case any doubt or uncertainty 
arise touching any matter or ttiiug uoutalned, or supposed to be contained, in 
said will and testament, the executor therein named, Edward P. Ferry, shall 
act as umpire, and his détermination and décision over his signature attached 
to said will, shall be in ail respects final, 

"Therefore, in considération of the premises, and inasmuch as doubts 
hâve arisen by reason of said claim among the parties, concerning the true 
construction ofi said will, and said bequests contained in the eighth sub- 
division, by virtue of the power contained iu said will and codicil, I, the ex- 
ecutor therein named, do hereby détermine and décide that the true construc- 
tion of said instrument, and the true intent and meaning of said tastator, was 
that the said indefinite sum represented by said letter A, named ia said will, is 
at the utmost ai\d under any circumstances only the sum of $30,000, and that the 
said sum of $30,000, if said estate should amount to so much after paying said 
sums before tshat therein -mentioned, sboujd be divided between the said bod- 
ies named, in the foUowing manner and proportion, viz.: To the American 
Board of Commissioners of Foreign Missions, and to the American Bible 
Society, each one-third of said indefinite sum ; 'and to the American Tract So- 
ciety of Boston, and to the Presbyterian Publication Committèe, each one- 
sixth of said indefinite sum of letter A, butin ail not exeeeding $30^000 " 

The complainant seeka, upon the foregoing and other formai allé- 
gations made in connection therewith, a construction of the foregoing 
several clauses of said will, and insists that the construction thereof 
made by the défendant and hereinhefore copied, was and is un- 
authorized; that the conclusion reaehed is erroneous; and that it is 
entitled thereunder to the sum of $30,000, provided there are funds 
énough Bubjeet to the legacy to pay the same. To ail which the dé- 
fendent interposes a gênerai demurrer, and upon argument contends — 
First, that defendant's construction of said eighth clause is an author- 
tative, final, and conclusive détermination of the questions; and, sec- 
ond, that under said eighth clause of said will, the maximum of letter 
A is $30,000, and that the complainant is only entitled to one-third 
part of that sum, subject to the contingency therein stated. 

The testator had the légal right to dispose of his property by will. 
The paper executed by him for that purpose has been duly probated, 
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and is his last will and testament ; it assumes to dispose of his es- 
tate. The language is not in every part a clear and definite expres- 
sion of his intentions; on the contrary it is in some particulars in- 
volved and even répugnant. He seems himself to hâve been conscious 
of this infirmity of the paper, and therefore constituted the défend- 
ant an umpire, and clothed him with authority in case "any doubt 
or uncertainty" arose "touching any matter or thing contained or 
supposed to be contained" therein, to "détermine the same," declar- 
ing that in the exécution of said power the défendant might "use his 
jadgment in accordance with" the testator's "supposed purpose, and 
détermine and décide every matter just as he may think" the testa- 
tor intended it to be understood and construed, and thereby make the 
same "final and conclusive," and remove "every possible uncertainty." 
Are thèse clauses valid? May a testator thus designate and provide 
an umpire and clothe him with the power of interpreting his meaning 
and determining every doubtful question that may arise touching his 
intentions in regard to the disposition made of his estate ? 

No adjudication bas been cited by the counsel interested expressly 
affirming the validity or deolaring such testamentary provision con- 
trary to positive law or in contravention of public policy. "A man," 
says Lord Chancellor Sugdbn, "may devise an estate under any con- 
ditions provided it is not an Ulegal one;" and it is believed he may 
in like manner bequeath personalty subject to such limitatations and 
restrictions not forbidden by law or in conflict with public policy, 
as he may choose to prescribe. Is the désignation of an executor as 
an umpire with authority to construe and exécute the will an illégal or 
an unreasonable power? Similar provisions are frequently found in 
building and other contracts, stipulating that the parties will abide 
the judgment and award of an architect, engineer, or other arbiter 
upon ail doubtful questions that may arise in relation to the con- 
struction or exécution of the contract, and thèse hâve been generally, 
if not uniformly, sustained and enforced by the courts, in ail cases 
where the power conferred was exercised fairly and in good faith. If 
parties, dealing with each other at arm's length, may thus agrée upon 
an arbiter and covenant to abide his décision upon ail questions aris- 
ing out 'if such contracts, may not a person authorized to dispose of 
his property by will, in like manner designate an umpire in whose 
judgment, frieiïdship, and integrity he reposes confidence, and clothe 
him with authority to interpret his testament and déclare its mean- 
ing? Such provisions do not vest such umpires with authority to 
ignore the testator's intentions as expressed in the will, and substi- 
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tute Lis own wishes. "Clauses of this description," says Mabshall, 
C. J., in Pray v. Belt, 1 Pet. 679-80, "haye always reeeived such judi- 
cial construction as would comport with the reasonable intention of 
the testator." 

The real object in such inquiries is to ascertain the testator's inten- 
tions, but does not include the power of altering or making anothur 
and différent will. Such an umpire could not, under the pretense of 
exercising such power, refuse to pay the legaciea clearly bequeathed, 
or pay to A. a legacy bequeathed to B., or otherwise départ from the 
plain and obvions meaning of the will. Such gross departure from 
the manifest intention of the testator would be considered by the 
courts as évidence of a fraudulent exercise of the power conferred. 
In other words, an umpire, however plenary his authority, must act 
in good faith in the exécution of his powers. When they thus act 
their décisions are to be reeeived and treated with respect. The rule, 
as we conceive it, is, when an arbiter honestly and in good faith exer- 
cises his power and passes upon a doubtf ul question, either of law or of 
fact, his décision will not be revised by a court, notwithstanding the 
court, whose interposition is invoked, may think his décision errone- 
ous. As a rule the courts will not interpose to correct a mère mis- 
take in the judgment of an arbitrator. But if the arbitrator refuses 
to act, awards upon a matter not submitted, niakes an incomplète 
détermination, or commits a gross mistake or error of judgment, 
evincing partiality, corruption, or préjudice, transcends his authority 
or violâtes some statutory requirement on which the dissatisâed party 
had a right to rely, or commit some other like error, courts of equity 
may interfère and correct the error, and, in proper cases, and upon 
good cause shown, restrain ail further abuse of the granted powers. 

But there are no such allégations in this case. The power con- 
ferred by the will, if valid, authorized the award made; itsambiguity 
called for construction. The décision made, if erroneous, is not so 
manifestly wrong as to évince préjudice, partiality, or corruption. 
Defendant's integrity is not impugned, and his détermination of the 
question passed on ought not to be disturbed unless something else 
appears which is suffieient in the view of a court of equity to vitiate 
his action. The record discloses the fact that the défendant is one 
of the residuary legatees, and that as such legatee he would, in case 
there is a residuum for distribution, be entitled to an undivided sixtli 
part thereof; that his construction of the eighth clause of the will 
sought to be revised by this proceeding tends to swell the residuum 
and increase his intei'est therein; and it is insisted that this direct 



\MEBICAN BOAED OF COM'bS OF FOBEIGN MISSIONS ». FEEBT. 701 

Personal pecuniary iiiterest in the fund to be distributed is a légal 
disqualification to his acting as an umpire in the matter. There is 
amaxim, long approved, which exeludes persons from sitting in judg- 
ment intheir own cases. The reasons for and the limitations of this 
légal maxim need not be stated hère. It is enough to say that it has 
never been understood as an inhibition upon the rights of individuals 
to sélect their own tribunals provided they do so with a full knowl- 
edge of ail the facts, for the adjustment and détermination of such 
controversies as they may ohoose to submit to their arbitrament. 
Marshall, G. J., said in the case of Prayv.Belt, supra, that if "an 
unreasonable use be made" by interested parties of such a power, 
"one not foreseen," and hence "not intended by the testator," it was 
the duty of the courts, "under their gênerai powers," to interpose and 
préserve the rights of parties. Certainly. But the court did not 
adjudge that an interested party could not, under any circumstances, 
act as an umpire. The décision is that he cannot do so in an unfore- 
seen contingency not within the scope of the testator's intentions. 

But that question is not involved in this case. Hère the facts 
were clearly understood by the testator. He knew that the défend- 
ant was one of his residuary legatees, and that his décision in almost 
every contitigency that could possibly arise, would, in a greater or 
lesB degree, increase or diminish the residuum in which he was to be 
interested. And yet, with full knowledge of this important fact, he 
designated défendant as an umpire and invested him with plenary 
authority to interpret his testamentary wishes, as expressed in his 
will, and administer his large estate. Has complainant, which had 
no inhérent claim upon the testator's bounty, been wronged thereby ? 
The testator had the légal right to give or not to give, and giving, he 
had the right to bestow his bounties on such conditions, and with 
such limitations and restrictions as he chose to impose; to sélect the 
agents to exécute his declaied intentions, and to invest them with 
such powers and discrétion, not forbidden by positive law or in con- 
flict with public policy, as he chose to confer, subject, of course, to 
such légal and équitable supervision to the extent and within the 
limits heretofore defined, as the parties interested, might, from time 
to time, invoke in their behalf . Why then, could he not designate 
the défendant, a son in whom he had confidence, to exercise the ex- 
traordinary powers given by the will ? It may be that the testator 
desired that ail doubts in référence to his intentions should be solved 
in favor of his own family. Of this, however, we know nothing. 
Bu* we do know that he made the désignation and conferred the 
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power with a full knowledge of defendant's contingent interest in the 
fund to be administered ; and def endant's construction thereof , made 
pursuant to the power conferred, is entitled to the same considéra- 
tion, respect, and légal force, as if made by an umpire having no inter- 
est therein. 

But we need not rest the décision alone on this gronnd, The con- 
struction of said eighth clause by the' défendant is, we think, a cor- 
rect exposition of the testator's intentions. We agrée with complain- 
ant's solicitor in the déclaration that it is susceptible of but one of 
two constructions : First, that the testator intended to give not exoeed- 
ing $30,000 to each of the two first, and not exceeding $15,000 to 
each of the other two legatees named ; or that he intended to give not 
exceeding $30,000 to them ail, to be apportioned between them as 
therein directed. But the question still remains, did he intend to 
beçiueath $30,000, or $90,000 ? The amount given is the "indefinite 
sum of letter A." But why describe it as an indefinite sum? Because 
the testator had previously bequeathed other large legaciea which 
were to be paid before the legacies given by the eighth clause; and 
his estate consisting mainly of unimproved lands of uncertain value, 
he could not anticipate results, and therefore gave, in the event the 
assets turned out to be sufEcient, the indefinite sum of letter A, but 
he was careful to add that the maximum thereof should be $30,000. 
Upon this point the testator's intentions hâve been well expressed. 
It is, after this plain and explicit déclaration, and when he assumes 
to apportion the aggregate sum among the several legatees to whom 
it is given, that the redundant and unintelligible language commented 
on by counsel is encountered. We will not attempt to reconcile the 
verbiage employed, or clear up the obscurity complained of, further 
than to say that it is incapable of any interprétation which can, 
by any recognized canon of construction, enlarge the amount be- 
queathed. On the contrary the ascertained intention of the testator 
to limit the amount bequeathed by said clause, is a key to unlock the 
obscurity that follows. When the maximum of the bequest is ascer- 
tained and definitely fixed, the subséquent involved and unintelligible 
language must be made to harmonize with that which précèdes and 
which is susceptible of a clear and definite construction. If we will 
do this ail uncertainty as to the testator's intentions will disappear. 
Of the $30,000, the maximum of the sum bequeathed, the complain- 
ant is entitled to one-third, the American Bible Society to another 
third, and the American Tract Society and the Presbyterian Publica- 
tion Committee each to a sixth part thereof; and it will be so declared. 
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Union Nat. Bank of Cincinnati v. MiliiBR, Treasurer of Hamilton 

Copnty, Ohio.* 

Circuit Court, 8. D.:0'Mo,W.D. March 26, 1883.) 

1. JURISDICTION OP SUITS BT OB AGAIIÎBT KaTIONAL BaKKS— AcT OF JtFI.T 12, 

1882— Parties. 

The act of July 12, 1882, to enable national banks to extend their corporate 
existence, placed national and other banks, as to their right to sue in the féd- 
éral courts, on tiie same footing, and consequcntly a national bank cannot, in 
virtue o^ a mère corporate right, sue in suçh courts. 

2. SAMB-~StJBJECT-MATTEE— Case ArISING tTNDEB AN ACT OF CONGRESS. 

But national banks may, like other banks and citizens, sue in such courts, 
whenéver the subject-matter of litigation in Volves some élément of fédéral 
jurisdiction. Thus a suit by a national bank against a county treasurer, to 
enjoin the collection of an excessive tax upon its personal property, alleged to 
be made in violation of the act of congreas permitting thé state to tax national 
banks, présents a case arising uUder a law of congress, and is, therefore, màiù- 
tainable in a fédéral -court. ■' 

In Equity. Demurrer to the jurisdiction. 

Perry dt Jenney and Stallo & Kittrédge, for complàinant. 

Otway J. Cosgrave, Co. Soi., and Foraker dt Black, for défendant. 

Baxtbb, J. The complàinant, a national bank, seeks by its bill 
*iii tbis case to enjoin the collection of an excessive tax assessed upoiin 
its Personal property. Both parties are citizens of Ohio. The de- 
fendant, by demurrer, dénies the jurisdiction of this court. The con- 
stitutional authority of congress to provide for the organization of 
national banks to aid the government in its financial opérations, and 
to clothe them with the right to sue in the fédéral courts, has been 
too long recognized and sustained to be now questioned. Such juris- 
diction is expressly given by sub-section 10 of section 629 of the Ee- 
vised Statutes. But section 4 of the act of July 12, 1882, entitled 
"An act to enable national banking associations to extend their cor- 
porate existence, and for other purposes," provides "that the juris- 
diction of suits hereafter brought by or against any association, es- 
tablished under any law providing for national banking associations, 
* * * shall be the same as, and not other than, the jurisdiction 
for suits by or against banks not organized under any law of the 
United States, which do or might do banking business where such 
nationarl banking associations may be doing business when such suit» 
may be begun." 

The effect of this last act is to place national and other banks, in 

♦Reported by J. C, Ilarper, Bsq., of the Cincinnati bar. 
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respect to their right to sue in the fédéral courts, on the same foot- 
ing. It folio ws that a national bank cannot, in virtue of any cor- 
porate right, sue in a fédéral court. But, like other banks, and citi- 
izens, it may thus sue whenever the subject-matter of litigation 
involves some élément of fédéral jurisdiction of which a fédéral court 
may, under the law, take judicial cognizance. Such an élément, I 
think, exists in this case. The state could not tax complainant at 
ail without congressional permission. This permission is given by 
section 5219 of the Eevised Statutes. But the authority to tax is 
coupled with the limitation that the taxation of national banks shall 
not be at a greater rate than is assessed upon other moneyed capital 
in the hands of individual citizens of the state. The complainant 
allèges a violation of this aot._ The allégation necessarily involves 
the validity and construction thereof, and therefore présents a case 
arising under a law of congress. If so, this court has jurisdiction Qf 
the suit under and in virtue of the act of March 3, 1875. 

Défendant 's demurrer is overruled, and he wiU be allowed 20 days 
in which to answer. 



United States ex reî. Haeshman ». County Court of Knox Countt.* 
(Circuit Court, E. X». Mimuri. March 23, 1883.) 

1. Municipal Bonds— Récitals Therein — Mandamttb. 

Suit was brought upon certain county bonds wliich recited upon tlieir face 
that they had been issued under the provisions of the charter of a railroad Com- 
pany. The pétition stated that they had been issued under the provisions of 
the General Statutes of the state. The bonds were duly flled in the case, and 
judgment was obtained by default. Mandamus proceedings were thereupon 
instituted to enforce the judgment, and an alternative writ was issued command- 
ing the county court to levy a spécial tax sufficieni topay it. Under the laws of 
the state it was the duty of the county court to levy such a tax, where the 
bonds were issued as alleged in the pétition, but they could only levy a tax of 
one-twentieth of 1 per cent, per annum, where they were issued as recited in 
said bonds. The return to the writ stated that the bonds had been issued 
under the charter of the railroad company, and that the lawful taxes had been 
levied. Upon motion to quash the return, held, that the bonds were a part of 
the record for the purpose of determining the measure of taxation to be 
enforced, and that the piesumption was that the récitals therein were true, in 
the absence of évidence that such récitals were the resuit of mistalie or inad- 
vertence. 

2. Same — Powbb dp Fédéral Courts over State OppiCBRa. 

In such proceedings fédéral courts can only require state ofHcers to eniorco 
state iaws. 

•Reported by B. P. Rex, Esq., of ttie St. Louis bar. 
Reversed. See 7 Sup. et. Rep. 1171. 
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Motion to Quash Eeturn to Alternative Writ of Mandamus. 

The relator obtained judgment by default against Knox county upon 
certain bonds issued by the county to aid in the construction of the 
Missouri & Mississippi Eailroad. It was averred in the pétition in this 
suit upon said bonds, that they were issued under certain provisions of 
the General Statutes of Missouri, in pursuance of a vote of the peo- 
pie. On the face of the bonds themselves it is recited that they were 
issued under and in pursuance. of the provisions of the charter of the 
Missouri & Mississippi Eailroad Company. For the payaient of a 
judgment rendered upon bonds issued under the former law, it is the 
duty of the county court to levy a sufiScient tax ; but for the payment 
of bonds issued under the latter, only one-twentieth of 1 per cent, 
per annum is authorized. The alternative writ directs the levy of a 
spécial tax sufficient to pay the judgment, and proceeds upon the 
theory that the record in the suit upon the bonds conelusively shows 
that they were issued under the General Statutes. The return avers 
that they were issued under the charter of the company, and states 
that the taxes authorized thereby hâve been levied. The question iS 
as to the sufficiency of this return. 

T. R. Skinker, for relator. 

James Carr and George D. Reynolds, for respondent. 

McCeaby, J. The décision of this motion dépends upon the ques- 
tion of the effect of the adjudication in the original suit. In the 
pétition it was averred that the bonds were issued under the général 
law and in pursuance of a vote of the people. Upon the face of the 
bonds sued on it is declared that they were issued under and in pur- 
suance of the provisions of the charter of the Missouri & Mississippi 
Eailroad Company. The judgment was by default. Are we to take 
the allégations of the pétition as to the authority under which the 
bonds were issued as established beyond dispute for the purposes of 
this proceeding, or can we look to the contracts sued upon ? It is 
well settled that the judgment in the original suit settles ail ques- 
tions as to the validity of the bonds, and conelusively détermines that 
they were binding obligations of the county duly created by authority 
of law, and as such entitled to payment out of any fund that can 
lawfully be raised for that purpose. We are also satisfied that where 
the plaintiff's pétition in the suit and the bonds sued on agrée in 
stating that they were issued under a given statute, and this is not 
denied by any pleading in that suit, or if denied is found for the plain- 
tif, it will be too late in a mandamus proceeding brought to enforcô 
V.15,no.l0 — 15 
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the judgment to raise the question. But Lere there was a variance 
betweeu the allégations of the pétition and the récitals in the bonds 
sued on. The plaiutiff was bound by both, unless he was prepared 
to aver and prove that the récitals in the bonds were written there by 
mistake, and' that the power to issue them was in fact derived, not 
froin the act named, but from soiae other. Ordinarily, a judgment 
by def ault is oonclusive of the truth of ail the material allégations of 
the pétition, the establishment of which was necessary to entitle the 
plaintiff to the judgment rendered ; but it often happens that for the 
purpose of determining what property is liable to be taken for the 
satisfaction qt a judgment, it is necessary to look behind the judg- 
ment and into the contract,upon which it was rendered. 

Questionsof exemption are often determined by référence to the nat- 
ujje of the contract, or its dat^. ;A.s, for example, where it is sought 
to enforce a judgment against property clairned as a homestead, 
it may often be necessary to, go baok to the contract and ascertain 
whether it was exeouted beforethe debtor acquired the homestead, or 
whether it was a debt for whiqh the homestead was liable, or whether 
the homestead right has been released. And so, in a case like the 
présent, we must, in order to détermine what remédies to apply, and 
what measure of taxation ,tp enforce, look into the contract upon 
which the judgment was rendered. The county, whensued upon its 
bonds, has a right to assume that any judgment rendered will be en- 
forced according to the; law which entered into and is a part of the 
contract. And when mandamv^ proceedings are instituted for the 
enforcement of such a judgment, thp respondents may properly raise 
the question as to what taxes are authorized to be levied and collected 
for its payment. And for the purpose of determining this question 
the court must go back to the contract expressed in the bonds upon 
which the judgment was rendered. In Rails Co. v. U. S. 105 U. S. 
733, the suprême court say: 

" While the coupons are merged in the judgment, they carried with them 
into the judgment ail the remédies which in law formed a part of their con- 
tract obligations, and thèse remédies may still be enforced in ail appropriate 
ways, notwithstanding the change in the form of the debt." 

If the remédies given by the original contract are to be enforced 
after the judgment, it foUows, of course, that in order to know what 
those remédies are, and to enforce them, we must know what the 
contract was. And what is the best évidence of the terms of the 
contract ? Manifestly the contract itself, if we are permitted to look 
at it. But it is contended that the bonds sued on in the original 
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suit, though filed with the olerk in accordance with the statuts regu- 
lating the practice in such cases, and pursuant to a rule of this court, 
are no part of the record and cannot there be considered. Whatever 
the gênerai rule upon this subject may be, we are of the opinion that 
in a case such as. the présent, and for the purpose of asçertaining 
what remedy to apply or enforce, we are a.t liberty to look into the 
terms of the contract upon which the relator's judgment was rendered, 
and if there is a Viariance between the contract and the allégations of 
the pétition, we will présume in favor of the contract untilit is shpwn 
that the récitals therein were the resuit of mistake or inadvertencô. 
It is only necessary to hold that the instrument sued on and filéd 
with the clerk in accordance with the statute and the rule of the 
court are. a part of the record, for the purpose of determining, in a 
case such as the présent, what measure of taxation to enforce against 
the municipal corporation for the satisfaction of the judgment. This 
is ail that is now decided. Were we to hold otherwise, we might be 
called upon to oommand the officers of the county to levy taxes not 
authorized by law, for the f ulfillment of their contracts ; or, in other 
words, to violate their duty and exceed their powers. And it is now 
well settled that a fédéral court can only require of such officiais 
obédience to the law, and cannot make a law for them. Motion to ' 
quash overruled. 

Tbeat, J., conçurs. 



Spaee V. Home Mut. 1ns. Co. 
(Circuit Court, D, Oregon. March 28, 188b.; 

1. PiBB Instjrawcb— Contract fob. 

A contract for Insurance against loss by flre is a contract of îndemnity ; and; 
a contract to that end witli a person who lias no insurable interest in the prop- 
erty, or cannot sustain any pecuniary loss by injury thereto, is a mère wager, 
contrary to public policy and vold. 

2. Same — Insubable Intebest. 

Any person who has a légal or équitable întercst în property, or is so relatea 
to it that an injury to it may cause him pecuniary loss, has an insurable inter- 
est therein. 

3. Bamb— Judgment Ckbditor, 

A judgment creditorhas an insurable interest in the property of hia debtor; 
but he cannot recover from the insurer upon an injury thereto as for a loss to 
himself , unless he also shows that the judgment debtor has not sufBcient prop- 
erty left out of which the judgment can be salisficd. 
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4. SAME— VOID CONTEACT— ESTOFPBL. 

While the insurer may be estopped to însîst on conditions and Testrictions 
contained in a policy issued witli a knowledge of facts Inconsistent therewith, 
neither party to a contract of insurance wbich. is void, as being contrary to 
public policy, is estopped to deny'its legality. 

Action to Kecover Damages on Fire Insurance Policy. 

W. Scott Beebe, for plaintiff. 

Cyrus Dolph, for défendant. 

Deadt, J. The plaintiff, a citizen of Oregon, brings this action 
against the défendant, a corporation formed under the laws of Cali- 
fornia and doing business in Oregon, to recover the sum of $900 with 
interest since March 1, 1882, on a policy of insurance for that amount 
against loss by fire. The case was heard upon a demUrrer to the 
complaint. The question argued' was, had the plaintiff an insurabl^p 
interest in the property destroyed ? 

From the amended complaint it appears that on July 26, 1881, 
Aaroh and Ben Lurch were partners under the name of "Lurch 
Brothers," and as such, owned a lot in Cottage G-rove, Lane county, 
Oregon, of the value of $100, together with a warèhouse thereon of 
the value of $1,300; that on December 1, 1878, the plaintiff obtained 
- a judgment against said firm, in the circuit court of the state for said 
county, for the sumof $4,500, which judgment was dulydocketed be- 
fore said July 26th, and thereafter was a lien thereon; that on said 
last-mentioned date the défendant, in considération of the premium 
of $18.90, paid to it by plaintiff, insured him against loss or damage 
by fire, to said warèhouse, for one year, in the sum of $900 ; and that 
on February 14, 1882, said warèhouse was totally destroyed by fire, 
whereby the plaintiff was damaged $1,300. The complaint also 
states that on March 1, 1882, the proof of loss was fnrnished and the 
same adjusted at $900, and that the défendant at ail the times men- 
tioned well knew that the property was owned by Lurch Brothers, 
and the nature of the plaintiff's interest therein. 

A contract for insurance against fire with a person not having an 
insurable interest in the property, or subject of the insurance, is a 
mère wager, and considered void on grounds of public policy. For 
where the only interest that the assured has in the property is its 
destruction by fire, the transaction is a direct incentive to fraud and 
arson. A lawful contract of insurance against fire is, therefore, a 
contract of indemnity — an engagement to make good to the assured 
a pecuniary loss sustained by him on account of injury to the prop- 
erty in question. Therefore it is said that the assured must bave an 



SPAKB V. HOME MUT. INS. 00. 709 

interest in the property injured, for otherwise he can suffer no loss 
thereby. Wood, Fire 1ns. § 248; Bohrbach v. Germania Fire Ins. 
Co. 62 N. Y. 62; Grevemeyer v. S. Mut. F. Ins. Go. 62 Pa. St. 340; 
McDonald v. Adm'r of Black, 20 Obio, 191; Carter v. Humboldt Fire 
Ins. Co. 12 lowa, 287; Godin v. London Assurance Co. 1 Burr. 490; 
Hancox v. Fishing Ins. Co. 8 Sumn. 134. But what is such an inter- 
est in the property is not altogether clear upon the authorities. 

In Hancox v. Fishing Ins. Co., supra, 140, Mr. Justice Stort says 
"that an insurable interest is sui generis, and peculiar in its texture 
and opération;" and that "it sometimes exists where there is not any 
présent property ot jm in re, or jus ad rem." In Bohrbach v. Ger- 
mania Fire Ins. Co., supra, 64, Polger, J., said this interest need not 
amount to a légal or équitable title to the property, but that "if there 
be a right in or against the property, whioh some court will enforce 
ùpon the property, — a right so cloaely connected with it, and so mueh 
dépendent for value upon the continued existence of it alone, as that 
a loss of the property will cause pecuniary damage to the holder of 
the right against it, — he bas an insurable interest." 

Aceordingly it bas been held that a person having a spécifie lien 
upon property as a seourity for a debt, such as a mechanic or 
mortgagee, bas an insurable interest therein ; and that, although he 
may also hâve the personal obligation of bis debtor for the payment 
of the same. Carter v. Humboldt Fire Ins. Ce, supra. And in Her- 
kimer v.Rice,27 N. Y. 163, it was hèld that the creditors of an in- 
solvent estate had an insurable interest therein, upon the ground 
that the same was pledged by the law to the payment of the debts of 
the decéased. See, also, comments on Chief Justice DENio'sopinioii 
in this case by Folger, J., in Bohrbach v. Germania Fire Ins. Co., 
supra, 57. But no case bas been found in which it was held that a 
judgment créditer, by reason simply of bis lien on the judgment 
debtor's property, bas an insurable interest therein. In Grevemeyer 
V. S. Mut. Fire Ins. Co., supra, it was distinctly held that he had not. 
The décision is placed on the ground that "a judgment is a gênerai 
and not a specified lien. If there be personal property of the debtor 
it is to be satisfied out of that. If there be not, then it is a lien on 
ail bis real estate without discrimination, and hence the plaintiff is 
not interested in the property as property, but only in the lien." It 
does not appear from the report of the case whether the debtor had 
other property out of which the judgment might bave been satisfied 
or not. 
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In considering tliis question it ought not to be overlooked that in- 
surance against losa, to the pai^ty insured, by fire, is a transaction 
intended and caloulated tp j)re8erve and promote the financial seeu- 
rity and stability of the community, and iherefore ought to be re- 
garded with favor, and upheld by the courts. On the other hand, a 
wagering policy by wbich the assured is to receive theinsurance upon 
the destruction of the property, although he lost nothing thereby, the 
courts will notenforce. But, in my judgment, whoever is in danger 
of loss by fire ougLk to be allowed to iusure against it. Whenever it 
appears that the assured bas a pecuniary interest in the préservation 
of the subject-matter of the insurance against injury by fire, he bas 
suoh an interest therein, or hoids such relation theretp, as gives him 
a right to protect himself by insurance. 

A judgment créditer, in Oregon, upon the docketing of bis judg' 
ment, bas a lien upon ail the real property of the judgment debtor 
•within the county as a security for bis debt. Or, Code, Civil Proc. 
§ 266. But sucb lien cannot be enforced if suflBieient personal prop- 
erty can be found to satisfy the judgment. Id. § 273. 

Under thèse circumstances, if it appears that tbe debtor bas no 
Personal property, and that bis real property, with the combustible 
improvements thereon, is not more than sufficient to satisfy the judg- 
ment, I think tbe creditor ought to be regarded as having an insur- 
able interest. Although he bas no légal or équitable title to or in- 
terest in the property, he certainly sustains such a relation thereto 
that any injury to it would cause a corresponding loss to him; and 
nothing taore than this can be.said of the right pf a mortgagee, me- 
chanic, or even the légal owner, to insure. In the corpus of the prop- 
erty insured he may bave no interest or estate, but he bas a pecuniary 
interest in its préservation, and may sustain a loss by its destruction. 
Spnnqfield F. d M. Ins. Go. v. Allen, 43 N. Y. 389. 

But when the judgment debtor bas personal property, out of which 
the judgment can be made, or when the real property upon wbich it 
is a lien is clearly more than sufficient for that purpose, is tbe judg- 
ment creditor thereby precluded from protecting himself by insurance 
against possible loss from injury to bis security by fire? This is a 
question upon which no direct décision bas been found, except the 
one in Grevemeyer y. S. Mut. F. Ins. Ce, supra. But, upon gênerai priu- 
ciples, I think the creditor bas an insurable interest ; that is, he sus- 
tains such a relation to the aubject as gives him an interest in its 
préservation against fire. The law gives the judgment creditor a lien 
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on his debtors' real propertyas a seeurity for bis debti "and wliàtever 
may be its value as compared with the amount of the debt, if tbis 
value is chiefly or even partly owing to the buildings tbereon, and is 
therefore tiable to be depreciated by fire, the creditor sustains such 
a relation to the property that he may insure against loss by this ia- 
jury to his seourity. And the fact that the debtor bas more or less 
Personal property at the time is immaterial. When the creditor con- 
cludes to enforce his judgment, this personal property may hâve been 
destroyed or disposed of. And so if the real property to whioh the 
lien extends, and upon which the Insurance is affeeted, is then of 
much greater value than the debt, it may be of much less value be- 
fore the cteditor levies his exécution upon it. And if in the meantime 
it should be injured by fire, he would sustain a loss which he ought 
to be allowed to proteot himself against by insurance. But, neverthe- 
less, the lien of a judgment creditor is a gênerai, and not a spécifie, 
one. And, although, as vie bave seen, cireumstances may, in particu- 
lar cases, make it the same in effëct as a spécifie lien, thèse are not 
to be presumed, but must be shown. 

The contract for insurance being one for indemnity only it follows • 
that, while the judgment creditor may insure hiinself against loss by 
injury from fire to the whole or any part of his seourity, — the prop- 
erty upon whioh his judgment is a lien^ — yet before he can recover on 
such contract as for a loss sustainedby the péril insured against it, 
it must appear that at the time of the fire the amount of the judg- 
ment could not bave otherwise been made on an exécution against 
the property of the judgment debtor. If, notwithstanding the injury 
to the debtor's property by fire, he bas suffieient lef t, oùt of which the 
judgment may be made, the creditor ias sustained no loss, and can 
recover nothing from the insurer. His contract was against loss to 
himself by fire, not his debtor. 

Now the complaint in this case is silent upon this point. True, it 
is alleged that the plaintiff sustained a loss by the burning of the 
warehouse. But as that conclusion does not necessarily foUow from 
the premises, the allégation is not suffieient, The complaint should 
contain a statement of the facts showing the plaintiff 's right to re- 
cover. And as his lien vfa.a prima facie a gênerai one on ail the judg- 
ment debtor's real property, and not a spécifie one on this warehouse 
only, and was in effeet conditioned on the debtor's want of personal 
property to satisfy the judgment, the complaint ought to show how 
the plaintiff sustained a lossby this fire — -as that the wajebouse was ail 
the property of the judgment debtor subject to exécution, or that what 
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was left would not more than satisfy tlie remainder of the judgtuent. 

The plaintiff also contends that the défendant, being well aware 
of the nature of his interest in the property at the time he affected 
the insurance thereon, is now estopped to say that he had not an in- 
surable interest therein. Conditions and restrictions contained in a 
policy may be considered waived by a knowledge, on the part of the 
insurer, of facta inconsistent therewith. In such case the insurer 
may be estopped to insist on the condition, as that no other insur- 
ance existed on the property. Wood, Fire Ins. § 498. But a con- 
tract of insurance entered into contrary to law or publie policy is 
simply void, and neither party to it is estopped from showing the 
fact. "Otherwise the public law and policy would be at the mercy 
of individual interest and caprice." In re Comstock, 3 Sawy. 228. 

If the plaintifif sustained no such relation to this property as en- 
titled him to hâve it insured against injury by fire, his contract with 
the défendant to that effect was a mère wagering policy, and void, as 
being contrary to publie policy. But, in my judgment, the plaintilï 
was entitled to insure the property;' he had a pecuniary interest in 
its préservation, and might proteot himself against possible loss by 
its destruction. His was not a wagering policy, as his right to the 
insurance was oonditioned not simply on the destruction of the prop- 
erty, but also his loss thereby. However, his interest being that of 
a judgment créditer, an injury to the property of hia debtor was not 
necessarily a loss to him. That depended upon the condition in 
which it left the debtor. If he still had sufficient property liable to 
an exécution wherewith to satisfy the judgment, the créditer lost 
nothing by the fire. As happens every day, he simply insured 
against a possible loss, which he was fortunate enough not to sustain. 

The demurrer is sustained, 



UNITED iSTATES V. HUNTBR. 

[Distriet Court, 2f. D. Mississippi. December Term, 1882.) 

SuBPCENA Duces Tbcum — TaLBaBAPH Opekator— Practice— Examination 
BEFOEE Grand Jury. 

When the district attorney, either upon his own motion or at the instance 
of the grand jury, applies for a subpœna duces teeum, he should state that there 
is a question either pending before, or which is intended tobe brought before, 
the grand jury or the court, in whicli certain telegrams, sent from or reoeived 
at the telegraph office in chai'ge of the witness named, are believed to be per- 
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tinent to the question to be considered, and should state the name of the par- 
ties sending or receiving the telegrams, and should further state the perioda 
between which, or the day upon which, they were sent or reoeived, vrhich should 
be a reasonable time; or, if the names of the parties should not be known, thea 
the time, and the subject-matter which the dispatches contain, or to which 
they relate, should be stated. 

•2. SaME— SUBPŒNA— WHAT TO BTATB. 

The subpœna should describe the telegrams required to be produced as they 
are described in the application for the writ, either naming the parties send- 
ing or receiving them and the subject-matter to what they relate, or, if the 
names are unicnown, then the subject-matter and the time or the periods be- 
tween which they were sent or reoeived. 
3. Same— DuTr of Witiïbss to Appeab— Submission to Inspection of Court 
— Provincb of Court. 

It is the duty of the witness so subpœnaed to appear before the grand jury 
or court and produce the telegrams stated in the subpœna, and if he bas doubts 
as to whether or not lie should produce any telegram called for, he may submit 
it to the inspection of the court, which may décide on the question of its pro- 
duction. 

HiLL, J. The questions now presented for décision arise upon 
the motion of said Hunter to quash the subpœna diices teeum, which 
has been issued and served upon him, commanding him to appear 
before the grand jury of said court now in session, and to produce 
ail the telegrams sent from or reoeived at the telegraph oflSoe at HpUy 
Springs, and of which he has charge, between the sixth and twentieth 
days of November last, and including both of said days, and to be 
used as évidence before said grand jury. 

It is insisted, upon behalf of said Hunter, that he ought not to be 
required to produce said telegrams, and for the foUowing reasons, 
stated in the motion : 

First. Because said subpœna is too vague and uncertain, not specifying wliat 
telegrams are wanted, nor whose telegrams, or upon what subject-matter. 
Second. Bçcause said subpœna requires said Hunter to produce telegrams hav- 
ing no bearing or relation to any proeeeding or suit or proseeution before 
the grand jury, and which eould by no kind of possibility relate to any crime 
of which said grand jury could bave cognizance. Third. Because said subpœna 
requires said operator to use and cause to be used, and to make known and 
cause to be made known, the contents of dispatches which were sent and 
reoeived over the telegraph Unes used by him, which said operator could not 
do without the consent of the parties sending and receiving the same, or of 
either of them, the said parties. Fourth. Because said subpœna requires said 
operator to produce documents which are protected from disclosure by reason 
of public policy. J?'j/'tA. And for various other good causes. 

The questions presented are very important, as they relate to the 
administration of public justice on one side, and to private intereâts 
on the other. Such praetice should be adopted and observed as will 
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secure the administration of justice on the one side, and, as far as 
possible, avoid the invasion of private rights and secret communica- 
tions afifecting individuals by means of this unparalleled mode of com- 
munication on the other. That the United States and the states 
hâve a right to call for and use such telegrams as may be pertinent 
to any matter pending before their respective grand juries or courts, 
in relation to prosecutions for crimes, is admitted. That telegrams 
having no pertinency to such inquiries are inadmissible, and ought 
not to be produced, is also admitted. The only inquiry is as to the 
proper mode to require the production of those proper to be produced 
and those which should be excluded. The practice heretofore resorted 
to in the courts over which I préside, and not objeoted to, was for the 
subpœna to require the production of ail telegrams received or sent 
between certain short specified periods which were submitted to the 
inspection of the court, who was, without any one else knowing it, put 
in possession of the points of inquiry before the grand jury ; and only 
Bùeh telegrams as pertained to the point 'of inquiry were permitted to 
be used as évidence, the others being returned to thé witness. 

This is thé first time any other rule has been invoked; but, another 
rule being invoked, it becomes necessary to settle it. After consid- 
ération of the question I am Satisfied the following rule of practice 
more nearly tends to secure the desired purpose than any other : 

Whe» the district attorney, either upon liis own motion or àt the 
instance of the grand jury, applies for the subpœna, he should state 
that there is a question either pending before the grand jury or the 
court, or whièh is intehded to b6 broiight before the grand jury or 
court, as the case may be, in which certain telegrams sent from or 
received at the telegraph office in ôhàrge of the witness named, are 
believed to be pertinent to the question to be considered, and should 
state the namps of the parties sending or receiving the telegrams, 
and should further state the periods between which, or the day upon 
which, sent or received, which should be a reasonable time ; or, if the 
narnes of the parties should not be known, then'the time should be 
stated, and the subject-matter which the dispatches are supposed to 
contain, or to which they are supposed tb relate, in either case, in 
order that the court or judge orderiug the subpœna may hâve some 
means qf jiidging the relevancy of th3 testimony sought. The dis- 
trict attorney is an officer of the court, and who cannot be presumed 
to be influeuced by any design only to enforee and vindicate the 
law, henee his stateu^ents must be relied upon by th« court as true, 
and induced only by a proper sensé of officiai dïity. 
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The subpœna sliould describe tlie telegrams required to be pro- 
duced as described in the application, eithernamingthe parties send- 
ing or receiving, if stated, and the subject-matter to which they are 
Bupposed to relate ; or, if the namea are net known, then the subject- 
matter and the time or periods between which they were sent or re- 
ceived. When such a subpœna is served upon the person having the 
possession of the telegram, it is his duty to appear before the grand 
jury or court and produce the telegram. If he has doubts as to 
whether or not he should produce any telegram called for, he bas a 
right to submit it to the inspection o£ the court, who will détermine 
whether or not it should be produced. It is insisted in behalf of 
Hunter, the witness, that the court has no right to jndge as to what 
papers should be submitted as évidence to the grand jury; that it is 
a body entirely separate and distinct from the court. I do not so 
consider it. The grand jury is part ôf the court and nnder its con- 
trol, and -when any question arises between the grand jury and a 
witness, it iS the province and duty of the court to décide between 
them and direct what questions shall be answerëd, which is done 
without publicity, by means of written interrogatories and answers 
submitted to the court, the décisions of the court being made in writ- 
ing. 

It is objected by the district attorney that the witness is not com- 
pétent to judge as to what is pertinent and proper évidence, and 
therefore ail the telegrams should be submitted tô the court, or some 
one else designated by the court. There is force in the position ; but 
the witness is the custodian of ail the telegrams in his office, and is 
presumed to be a man of ordinary sensé and capable of understand- 
ing the telegrams designated in the subpoena, éither by the names 
of the parties or the subject-matter, and although there may be cases 
in which, either from the want of proper diseernment upon the part 
of the witness, or a disposition to screen the party sought to be 
charged, it is better that such testimony be lost than that any im- 
proper disclosure of the eorrespondence between those unconnected 
with the matter of inquiry should be made. 

There being a necessity for an immédiate décision of the question, 
I hâve not time to further discuss the questions presented. The sub- 
pœna beinR obnoxious to the raies stated, the motion to quash it 
must prevail, bat with leave to the district attorney to amend bis ap- 
lication and process accordingto the rules stated. 

See Wertheim v. Cont. Ry. ât Trust Co., post, 716, and note, post, 718. 
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Webtheim and others v. Continental Ey. & Teust Co. 

(Uireuit Court, S. D. New Tork. February 17, 1883.) 

Evidence — Production of Books and Papeus— Kigiits of Litigants. 

A corporation may be compelled to produce Its books and papera in évi- 
dence, which may be necessary and vital to the rights of litigants, and consid- 
érations of inconvenience must give way to the paramount rights of parties to 
the litigation. 

Motion for Attachaient of Witnesses. 

Evarts, Soùthmayed ce Choate, for complainants. 

Henry L. Burnett, for défendants. 

Wallaob, J, There are iuformalities in the record upon ■which 
this motion to attach witnesses for cDntempt has been argued, which 
lead to a déniai of the motion.' But; counsel hâve desired that the 
main question involved should be considered and decided as a guide 
to their future action in the cause. This question is whether the prési- 
dent and secretary of the North Eiver Construction Company, a cor- 
poration, can be compelled by a suhpœna ditces tecum to produce 
books and papers of the corporation in a suit in equity, to which the 
corporation is not a party, upon the application of one of the parties. 
The proceeding is opposed upon the authority of several cases in the 
state courts of New York which deny the right of a party to compel 
the ofBcers of a corporation to produce its books as évidence in a 
cause to which it is not a party, The first of thèse cases is the Prési- 
dent etc., ûf Bank of Utica v. Hillard, 5 Cow. 153, where a clerk of the 
bank refused to produce the books. Savage, G. J., said : "The obligation 
of the witnesses to produce the books upon the, duces tecum dépends 
on the question whether they were in his possession or under his cdn- 
trol;" and the obligation was denied because be was a mère clerk of 
the corporation. . The same cage was before the court again (5 Cow. 
419) upon a motion to attach the eashier of the bank, ^ho had refused 
to produce the books under the suhpœna, and was denied because the 
bank could not be required to produce évidence against itself as a 
paxty to the action. Both of thèse cases, by the strongest implica- 
tioiïjponcede the power to compel the production of the books by an 
officer, when thè corporation is not a party. Thirty years later the 
point.arose again in La Farge v. La Farge Fire Ins. Co. lé How. 26, 
upon a motion for anattachment against the président of the défend- 
ant for refusing to produce its books under a subpœna dvces te- 
cum, and the motion was denied upon the' authority of the cases in 5 
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Cow. The précèdent thus estàblîshed was recognized incidentally or 
directly in several subséquent cases, and -was assumed to apply 
•whether the corporation was a party or not a party to the suit. The 
question was never considered by the courts of last resort, and was 
put at rest by section 868 of the Code of Civil Procédure, which ex- 
pressly conferred the right theretofore denied. 

As this suit is in equity, the présent motion is not affected by the 
provisions of the Code of Civil Procédure, and the court is asked to 
apply the doctrine of the antécédent décisions of the state courts. 
No authority is found in any décisions of the fédéral courts denying 
the right to compel corporations to produce évidence which may be 
necessary and vital to the rights of the litigants. On principle it is 
impossible to suggest any reason why a corporation should be privi- 
leged to withhold évidence which an individual would be required to 
produce. It may be inconvénient, and sometimes embarrassing, to 
the managers of a corporation to require its books and papers to be 
taken from its office and exhibited to third persons, but it is also in- 
convénient and often onerous to individuals to require tbem to da 
the same thing. Considérations of inconvenience must give way ta 
the paramount right of litigants to resort to évidence which it may 
be in the power of witnesses to produce, and without which grave 
interests might be jeoparded, and the administration of justice 
thwarted. 

The researches of counsel hâve been unavailing to find any décis- 
ions of the courts of other states which sanction the rule thus main- 
tained by the courts of New York. Notwithstanding thèse cases, it 
is believed to hâve been the common practice in this state to subpœna 
officers as witnesses to produce the books of their corporations i^ 
actions between third persons. In other states, so far as is known, 
the right to do so has nèver been controverted. There has been 
strenuous opposition on the part of corporations to the productioij 
of their papers and records in suits to which they were not partieSi 
The effort of telegraph companiës to maintain the privaey of their 
messages is an illustration, (see Hénisler v. Freedman, 2 Pars. Select 
Cas. 274; U. S. v. Babcock, 3 Dill. 566,) but iûimunity has never 
been claimed upon the ground nôwtàken. 

Why should not the officers of a corporation be required to produce 
the books of the corporation as witnesses wben the books are neces- 
sary évidence? The' corporation cari only act through jts officers. 
The suggestion that the bpôks are in the légal custody of the corpo- 
ration, and not of its officers, may be theorctically correct. If tech- 
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nically true, it is not an objection tocompelling the officers to pro- 
duee them. As said by Lord EiiLENBOROuoH, in Amey v. Long, 1 
Campb. 17 : " Although a paper should be in the légal cuatody of one 
man, yet if a subpœna duces iecum is served on another, wbo bas the 
means to produce it, he is boimd to do so." 

In Crowther v. Appleby, L. E. 9 G. P. 27, Lord Denm^n asks : 
" When documents are in the possession of a company, who but the 
secretary can be subpœnaed to produce them?" Courts of equity bave 
always permitted the officers of corporations to be made parties to 
bills of discovery, upon the theory that they are the cnstodians of 
the books and documents of the corporation, and may be compelled 
to produce them and answer to the interrogatories propounded. 

As bas been indioated, the cases in 5 Cow. hâve been misapplied 
by the later cases in the courts of New York, and do not sanction 
the précèdent which they are asserted to establish. This court must 
refuse to foUow thèse later décisions, deeming them to be unsup- 
ported by précèdent, an innovation upon the rule generally recog- 
nized, and opposed to good sensé. 



The production oi documentary évidence In which a pàrty to a cause has an 
Interest, may, at common law, (independent of the auxiliary remedy by bill 
of discovery in chancery,) be had in three ways: (1) By an order for inspec- 
tion ; (2) by a notice to produce; (3) by a subpœna ditaes te(jum; — the flrst used 
where the writings are required before the trial takea place or the pleading» 
are completed ; the last two where the writings are wanted at the trial. The 
purpose oî this note is to give a concise statement of the rules governing the 
subpœna duces tecum, but as an introduction to thèse it is proposed to présent 
a brief sketch of the two other methods just stated. 

I, The Order for Inspection. 

The English courts of common law early exereised a power to make an 
order for the inspection of writings in the possession of one party to a suit in 
favor of the other, (a) in order to assist the plaintiff in drawing his déclara- 
tion, (6) or the défendant in framing his pleas.(c) A few examples of this^ 
practice will sufflce. A tenant of a corporation was assessed an increased 
rent by a jury under the provisions of a statute permitting this to bedone 
when the value of the lands should be increased. He indoraed the finding of 
the jury on his lease. The corporation afterwards brought an action for 
the increased rent, and, in order to frarae ita déclaration, asked to be Allowed 

(a) Mayor of Arandel t. Holmeii, 8 Dowl. IIS, (») Mnyor of Arnndel v. Holmes, 8 Dowl. US-, 

(1839;) Woolnler V. Devereax, 2 M. & G. 768; Rowe v. Howden, 4 Bing. 639; Btakey ▼.Porter, 
Kingv. King, 4Tauiit. 666; Browning T. Aylwln, 1 Taont. 3S6. 

7B. &C. il04. Cc)R!iynor v.Rltson.e B. ft S. 883, (lS65î)Reid 

T. Cc'ktHHn, 2 C. & M Joù. 
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totake a copy of the indorsement, and tlils *aà ordered by the court.(tï) An 
action was brouglit on a policy of marine insurance for a constructive total 
loss. Tlie défendant applied to inspectall the papers relative to the matters 
in issue, including letters betwCen the captainànd the plaintift, and it was so 
ordeied.(e) An action was brought agaînst a broker for négligence in mak- 
ing a contract, and, on application, the court oompelled him to produce his 
books in order to enable the plaintifE to iuspect and take a copy of the con- 
tract. (/) Where an agreement waa entered into between two persons, of 
which there was but ohe copy, the party who retained it held it as trustée for 
the other, and would be oompelled to permit the other to inspect and take a 
copy of it. Thus, where only one copy of a lease is drawn up and executed, 
and is delivered to the lessee, the lesfsor in a suit for the rent inay obtain in- 
spection of it;(5') and also where two parties enter into a partnership agree- 
ment drawn up and signed by the plaiatiff, but remalning in the custody of 
the défendant, (/i) 

The practicB in the common-law courts at flrst was to ordet inspection of a 
document only where there was but one copy of the document, and the party 
in whose possession it was, held it as a quasi trustée for the other party. But 
the Word " trustée" was not strictly construed, nor was it used in any techni- 
càl sensé, and hence it was not long before the rule was extended so as to in- 
clude every case where the party seeking to inspect had an interest in the 
document.(ï) Therefore it was not essential that there should be an agree- 
ment in writing entered into between the parties. Where the agreement con- 
sists of a séries of letters, or of a written proposai on one sideand an oral acr 
ceptance on the other, and the writer of the letters, who is sought to be charged 
with a contract arising ont of them, has no copies, he bas such an intérêt in 
them as to give him a right to ask to inspect them and take copies. So of the 
case of an offer by word of mouth, and an acceptance of it in writing. The writer 
surely has a right to say, "Let me see my letter, in order that 1 may khow what 
contract I hâve entered into."{j) An order for the inspection of a document 
was always granted where the circumstances called for it; as, where the de^ 
fendant suggested that it was a forgery or had been altered since it was signed, 
or made affldavit that he had no recollection of ever having executed such a 
document.(ft) Therefore the usual practice was for theparty 'applying for the 
inspection to make affldavit attacking its genuineness.(/) But even this was 
not always required. But, though a party has a right to inspect documents 
sustaining his own side of the case afflrmatively, he has no such right as to 
those which form part of his adversary's case; hecannotcall forthose which, 
instead of supporting his title, defeat it by entitling his advorsary.(TO) 

In Avery v. Langford,{n) a plaintift ia ejectment sought to inspect and 

((*) Mayor of Arundil T. Holmes, 8 Dowl. 118, (Je) Woolmer t. Deyereûx, 2 Man. & Gr. 768, 

0839.) <1841.) In the cotnmoo pleas It wa» held that 

(e)RafnorT.Rtt9on, «n.bS.SSfi, OéâSi)Lsw- discrétion of the jndge In anch cases was notre. 

(«nceT.Oteanlns. Co. 1} Johns. !M5. riewxble on appeai. 

(/) Browning v.Aylwin, 7 B. & C. 204. (1827.) (0 Jackson v. Jones, 3 CoW. 17, (1824.) 

(r) Klng V. Klng, 4 T:innt. 6fi6, (1812.) (m) Brougham, C, In Bolton v. Corp. of Uver- 

(A)Morrowy..Saiin«ler«, lBrod.àB.318,(1819.) pool, 1 -Mylneft K. 88. (1«33 ) 

(0 Pricff V. Harrison, 8 C. B. (N. 8;) «17, (lîiSO.) (») 'il L. J. (Q. B.) 217, (183^.) - 
0)I<1' 
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take copies of certain deeds in order t'o prove his title to the premise». It 
appeared that the assignée of certain premises for the residue o£ a term became 
seized in fee of adjoining premises, and demised both to E. and S., and that 
subsequently the interest of the assignée in both was transferred to thé de- 
fendant, who, after the détermination of the term of B. and S., retained pos- 
session of the leasehold premises. The application was made by the plaintiâ 
as reversioner, and he asked for an order to inspect the conveyance by whicb 
the leaseholds were assigned and the freeholds conveyed to the défendant, 
alleging that the latter had obliterated the boundaries betvveen the two, 
and that the premises now sought to be recovered formed part of the lease- 
holds. It was held that the plaintifî was entitled to inspect the assign- 
ment of the term, but not sueh part of the deed as related to the convey- 
ance of the freeholds. And where an instrument was executed in duplicate, 
each party keeping a copy, and one of the parties lest his copy, the court re- 
f used to compel the other to produce his copy.(o) 

Nor will the party succeed where the inspection is asked, not for the pur- 
pose of his own case, but to flnd out his adversary's. Thus, in an action 
against executors upon an agreement under which the plaintifC claimed certain 
arrears of an annuity alleged to be due to him from the testator, the défendants 
pleaded that after the making of the agreement, and before the accruing of 
the causes of action, it was agreed between the testator and the plaintif? that 
the agreeement should be, and the same accordingly was, rescinded, and that 
the testator should be, and he accordingly was, exonerated from àll f urthei 
performance thereof. The court refused to grant the plaintiff leave to 
inspect a supposed letter, upon which the plea was founded, upon an affl- 
davit stating that the plaintiff had written some letter to the testator relat- 
ing to the annuity, the words of which he could not remember, and also his 
belief that the défendant intended to rely on that letter as constituting the 
agreement alleged in the plea, but denying that sueh agreement ever was made ; 
the inspection being sought, not in order to support the plaintiffl's own case, 
but to see by what meana a défense could be made out against him. The 
grounds upon which the judgment proceeded were that there was no certain 
allégation that there was any sueh document in existence, and that it was a 
mère fishing application. (p) But the fact that the document discloses the 
case of tlie party in whose hands it is, is irrelevant, provided it also supports 
the case of the party asking to inspect it.(g') 

,The English 8tatute(r) provides that the coramon-law judges should hâve 
power, on application made, to compel the opposite party to allow the party 
making the application to inspect ail documents in the custody or under the 
control of sueh opposite party relating to tlie action, and, if necessary, to 
take examined copies of the same in ail cases in wliich, previous to the pass- 
ing of the act, discovery* might hâve been obtained in equity. Under this 
statute it was held that the party must show by affidavit (1) that an action 
or other prpceeding is pending; (2) that certain documents are in the control 

(o) Street t. Broirn, 1 Marsh. 610. (7) London Oaa.Itght Co. T. Cbeliieit, 6 C. B. (N. 

(p) Shadwell T. ShaUweU. t C. B. (N. S.> «8, S.) 411. (HB9.) 
(18S9.) Cr) 14 Si 1& Vie. C. »\), i 9. 
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of the opposite party relating to sueh action ; (3) that the applicant would ba ' 
able, by a bill of discovery, to obtaia an inspection of the documents.(s) 

The American courts were less ready to assume jurisdiction in such cases,(<) 
and chancery bad generally to be resorted to for relief of this character. 
VVithin récent years, however, statutes hâve Ireen enacted in most of the 
fltates giving courts of common law power in proper cases to order the in- 
spection of documents; and the bill of discovery is not now resorted to, ex- 
cept under spécial circumstances. The wording of thèse statutes generally 
is that the courts of law shall bave power, in such cases as shall be deemed 
proper, to compel any party to a suit pending therein to produce and permit 
the opposite party to take copies of such writings in bis possession as are tnar 
terial to his case. 

II. The Notice to Produoe. 

"Where any paper which is in possession of the opposite party Is necessary 
to be produced at the trial, notice may be given to the party in "whose posses- 
sion it is to produce it, and, if he neglects to do so, paroi or secondary évidence 
may be given of its contents. This does not compel him to produce the doc- 
ument; it only lays a foundation, if be fails to do so, for the introduction of 
secondary évidence, after he has proved the existence of the originàl.(a) 

In three cases it is said notice to produce is not necessary : (1) Wliere the 
instrument to be produced and that to be proved are duplicate origiuals ; (2) 
where the instrument to be proved is itself a notice, — as a notice to quit, a 
notice of protesti etc.; (3) where from the nature of the action thè défendant 
has notice that the plaintifit intends to charge him with possession of the in- 
strument, — as, for exaraple, in trover for a bill of exchange. (6) Tl»e notice 
may be directed to the parfcy or his attorney, and may be served on either; 
and this should be done previous to the commencement of the trial. The 
notice to produce must be reasonably spécifie Thus, a notice to produce " ail 
lettera, papers, and documents touching the bill of exchange mentioned in 
the déclaration, and the debt sought to be recovered," has been held too gên- 
erai ;(e) as hâve a notice to produce "letters and copies of letters, and ail 
books relating to this cause,"(d) and one to produce "ail books, etc., relating 
to the matter in controver3y."(*) But a notice to produce " ail letters writ- 
ten by the party to and received by the other, between the years 1837 and 
1841, inclusive," was held suiiicient to entitle the party to call for a particular 
letter.(e) 

m. The Subpœna Duoes Tecum. 

§ 1. Subpœna Duoes Teoum — Objeot and Histoet of the Weit. 
The writings in a man's possession are as much liable to the calls of justice 
as the faculties of speech and memory are. There can be no différence in 
principle between obliging a man to state his knowledge of a fact and com- 
pelling him to produce a writteu entry in his possession which proves the 

(.) Hnnt T. Hewltt, T Ex. S36. (18S2.) (e) Franco v. Lnoy, Ry. & M. 341. 

(0 See Bank of Utica t. Hilllard, 6 Cow. 62, (i) Jonea t. Edwards, 1 McOl. *• Y. 139. 

f;826.) »StalkiT V. Gflnnt, 12 N. Y. Leg. Obs. 126. 

(a) Sharpe T. Lambe, 3 P. & D. 1S4 (e) Morrla t. Haamr, 2 M. fc Rob. 3»ii Rom t. 

(») Oreenl. Et. 661 Eln;;, 6 Serg. fc R. IMl. 

V.15,no.l0— 46 
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'aame fact. !Not only a maii's estate, but even his liberty or life, may dépend 
upon written évidence 'which is the exclusive property of a stranger.(/) 
If a person, not a party Wthé cause, hâve in his possession any writings that 
eîther party may consider essential to be introduced in évidence at the trial, such 
writings, etc., are brought to the court through the médium of a subpoena duces 
teoum. The subpœna duces teeum is the only mode in toany cases to obtain the 
production of a document in the hands of a third party at the trial. In Bank 
V. Lewis{g) an application haVittg been made to the vice-chancellor to hâve a 
soliciter ordered to produce a certain deed in évidence at the trial, the motion 
was refuséd, the vice-chancellor saying: " The right of the soliciter to the pos^ 
session of the deed is altogether collatéral to this cause; and in this suit I 
hâve no jurisdiction to compel him to produce it, You must treat him as 
you would treat any other witnesa in possession of a deed." Still, it was early 
laid down that the witness was none the less bound to obey the writ, because 
there was another way of obtaining the documents called for by the subpœna 
duoes ieoum.{h) No trace of the use of this writ by the common-law courts 
of Bngland is to be found in the books earlier than the time of Charles II. But, 
as said by Lord EllenbobougS, C. J., in 1808: "The right to resort to means 
compétent to compel the production of written as well as oral testimony seems 
essential to the very existence and constitution of a court of common law, 
which reçoives and acts upon both descriptions of évidence, and could not 
possibly proceed with due effeçt withojit theiB. And it is not possible to con- 
çoive that such courts should hâve immemorially continued to act upon both 
without great and notorious impedimenta having occurred, if they had been 
furnished with no better means of obtaining written évidence than what the im- 
médiate custody and possession of the party who waa interested in the produc- 
tion of it, or the voluntary favor of tbose in whoae custody the required 
instruments might happen to be, afforded. The courts of common law, ther«- 
fore, in order to administer the justice they hâve been in the habit of doing 
for so many centuries, must hâve employed the same or similar means to 
tliose which we flnd them to hâve in fact, used from the time of Charles II.; 
at least, aecording to the entries before referred to. * * * They may be 
taken, therefore, as knovvn and recorded spécial instances of a gênerai prac- 
tice to compel by writ the production of necessary written testimony at the 
trial of suits at law."(t) This writ can only be used to compel the produc- 
tion of documentary évidence; i. e., books, papers, aecounts, and the like. It 
will not, therefore, issue to bring into court "patterns" for a stove.(J) 

§ 2. By Statute, Writ siay Run to Parties to Suit. In sorae of 
the States, the courts hâve construed thestatutes on the subject so as to com- 
pel the parties to a suit to produce documents under à subpœna duces teoum. 
The New York Code(a) provided that a party might be compelled to testify 
as a witness "in the same manner and subject to the samé rules of exami- 
nation as any otiier witness." Notwithstanding that another section(6) gave 
the court authority to order elther partv to allow the other an inspection 

(/)St»rkie, Et. lis. (y) In reShopherd, SFed.Rep. 12. 

(V)i' Miida.29a. (a) Section 3!)0. 

(A.) Corsen T. Dubois,! HoU, 239. (6) Section 3 8., 
(0 Amej- V. Long, 9 East, 4^4- 
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oi documents in his possession, ît was held that under the first section a 
party.to an action might, at tlie instance of tlie adverse party, be compelled 
by a subpœna duces teeiim not only to appear at the trial and submit to an 
oral examination, but to produce books and papers in his possession, precisely 
as any other witness may be so cornpelled. ïliis décision, which conflicted 
with an earlier ruling under the sanie sections,(c) was reached by constru- 
ing the word " testify " to mean not only the giving of oral évidence, but the 
production of évidence of any kînd in the possession of the party ;((i) and the 
same view has been taken of a somewhat similar statute in New Jersey,(e) and 
under the same sections it is held that aparty to an action may by a SM6pos/ia 
diices teifum be compelled to produce' documents in any examination had 
before trial,(/) and if such a subpœna is issued and served on the party, it 
compels him to attend ând be examinfed, even though it does not reach his 
books and papers.(s'). 

§ 3. Partï must Obey Wriï — Question of Lawful Excuse foe Coubt. 
The subpœna duces tectim calls on the party to appear at the trial, and also 
bring the papers, etc., with him. Tlierefore he must obey the command to ap- 
pear, even though the papers may be immaterial to the case. That is to be de- 
cided by the court. Where the witness did not appear, and on an attachment 
being applied for, flled affidavits sho\fing that the instrument required to be 
produced was immaterial to the case, "it is unimportant in this proceeding," 
said LiTTLEDALE, J., "SO far as the #itness is concerned, whether the instru- 
ment which the subpœna required to l» produced was or was not material. He 
was bound to attend according to the exlgency of the writ."(ft) The subpœna 
duces teeiim is compulsoiy upon the person to whom it is addressed. It is for 
the court to say whether the witness has any lawful excuse for ref using to 
obey its commands, {i) and if the witness déclines to produce it on any ground, 
the court will examine into that ground, and for this purpose the witness 
must submit the document to the inspection of the court.(j' ) " The subpœna 
dtices tecum is a process of compulsory obligation on the witness to produce 
the deed or writing required of him, if he has it in his possession and has no 
lawful excuse for withholding it, of the validity of which excuse the court is 
the Judge. The court will exercise its discrétion in deciding what papers 
should be produced, and uuder what qualifications as respects the interest of 
the witness in the paper."(A) But before the court will order the witness to 

(c) Trotter v. Latson, 7 How. Pr. 261. Morrison v. Stnrgl», 26 How. Pr. 174; Lane t. 

(ti) Bonesteel v. Lynde, 8 How. Pr. 226 j affirmed Oole, 12 B«rb. 680 ; Lefferts v. Brnm pton. 24 How. 

b; the fall court, Id. 3A2 ; People t. Dychmiin, 24 Pr. 267 ; Brett T. Bdoknam, 32 Barb. 696. Tliese 

How. Pr. 222; MitcheU'a Cage, 12 Abb. Pr. 249; caees are very conflicting on this point, but the 

larvis V. Clerk, 12 N. V. Leg. obs, 125. majority of them, especlally the latter ones, sus- 

(e) Mnrray y. Elston, 23 N. J. Kq. 212. tain the text. 

(/) Wooda T. De Klgamere, 16 Abb. Pr. 159 ; (A) Doe v. Kelly, 4 Dowl. 273; Key v. Russell, 

DeBarryv. Stanley, 48 How. Pr. 349; Hauseman 7 Dowl. 693. 

T. Stealing, 61 Bnrb. 347 ; Smith v. McDpntild, BO (0 Amey T. Long, 9 East, 481 ; Hoitz v. Schmidt, 

How. Pr. B19; Central National Bank v. Arthur, 2 Jones & Sp. 2S; Bull T. Loveiiind, 10 P.ck. 9; 

2Sweeney, 194 Chaplalii r. Briscoe, B Sm. fc M. 193; Corseii t. 

(^)8m!th V. McDonald, SO How. Pr. S19; G2 Dubois, IHplt, 239; FieldT.Beaamant, ISwanst. 

How. Pr. 117; MaHin v. Spofford, 3 Abb. N. C. 2:W ; 0. S. t. Hnnter, ante, 712. 

125; DeB8rryT.StBnley,6Daly,412;Havetneyer (/) Mltcheli'a Case, 12 Abb, Pr. 249; Doe t. 

T. Ingersoll, 12 Abb.Pr.301; People V. Dyckman, Clfford.2 C. kK.44S. 

24 How. Pp. 222; Jarvls v. Clark. 12 N. Y.' Leg. (S) 1" fé O'Toole, 1 Tnck. 39 
Obs. 129; Mltchell's Case, 12 Abb, Pr. 24Î; 
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produce a document called for by a duces tecum, it must be shown conclusively 
that the wi'^ness bas the power to comply with it. It is not suffleient that 
there is such évidence as would be compétent to be submitted to a jury upon 
the question.(Z) Where it is found that a party subpœnaed to produce docu- 
ments has procured the possession of them in order to prevent their being in- 
troduced in évidence by others, his excuse fornot producing them, that he has 
lost or mislaid them, will not be regarded.(m) It is no ground for ref using to 
produce them, that the papers are private;(M) but there are a number of 
groundson which the witness, coming into court with the documents in his 
possession, will be excused f rom producing them. Thèse grounda will be stated 
in the next sections. 

§ 4. DoctTMENTS Exempt from Peocess— Public Documents. Thus a 
public officer will not be required by mbpœna duces teeum to bring public docu- 
ments in his custody into court where officiai copies can be had,(o) for thls 
would cause great ând unnecessary inconvenience, without any corresponding 
advantage.(p) So it is a good objection to producing the papers asked for 
that they are of a public nature and cannot be exhibited without injury to the 
public.(j) 

§ 5. S^MB — Cbiminal Charge or Penaltt. So it is a good answer to 
the call for their production that obédience to the writ mightsubjectthe wit- 
ness to a penalty or forfeiture, or to a criminal charge.fr) 

§ 6. Same — Papeks Affecting Civil Rights. The English rule is that a 
witness is not compelledtoproducetitledeeds or othfir documents belongingto 
him when their production might préjudice his civirrlghts;(s) but though he 
may décline to produce a document of this character, and cannot be corapelled 
to state its contents, yet he must disclose the date and the names of tfate par- 
ties in order to identify it.(<) In the United States " the weight of authority 
is in favor of the rule that a witness may be called and examined in a matter 
pertinent to the issue, where his answers will not expose him to criminal pros- 
ecution or tend to subject him to a penalty or forfeiture, although they may 
otherwise adversely afCect his pecuniary interest; and * * * there is no 
différence in principle between compelling a witness to produce a document 
in his possession under •a.suhpœna duces tecum in a case where the party call- 
ing the witness has a right to the use of such document, and compelling him 
to give évidence where the facts lie in his own knowledge."(M) In an early 
case in South Carolina, a security on a sherifE's bond was compelled to produce 
thebooks of his principal, who had died insolvent, notwithstanding he was 
apprehensive of danger to himself îfora the production, in the way of suit ou 
the bond.(o) 

0) Hall V. Yonng, 37 N. H. 131. (r) U. S. v. Reybnrn, 6 Pet. 367; Cosen r. Dii- 

(m) Bonesteelv.Lyhde, 8 How. Pr. 236-332. bois 1 Holt, 241, note. 

(»») Burnham V. Morrissey, 14 Gray, 240; In r« (») Doe T. Date, 3 Q. B.6O0. The rule, ho'jreTer, 

Dunn, 9 Mo. App. 261. floes not extend bey*nd the évidence of title. 

(o) Delaoey T. Régniators, 1 Veates, 403; and Staïkie. Et. 111, so lays it down. And see Cornen 

eeeShippen T. Wells, 2 Yeates, 260. v.tlubois.l Holt,241, note; Roberta v. Simpson. 

(is) CorHett V. Gtbaon, 16 Blatchf. 334. 2 Starkie, 203; Mlles T. Danson, 1 E«p. 405. 

(î)Reiî. V. Bassell, 7 Dowl. 693; Gray v. Pent- (O Doe v. Clifi'ord, 2 C. & K. 448. 

l!.nd, 2S. &B. 23. (m) Shiiw, C. J., in Bnll v. Loveland, 10 Pick. 9 

(ï) Hawkius V. Suinter, 4 Dessau. 446. 
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§ 7. Samb — Pkivileged Communications. An attomey carniot, by a suh- 
pœna dtices tecmm-, be compelled to produce papers of his clients in his hands, 
any more than he can be compelled to testify as to confldential communica- 
tion between them.(a) But an ordinary agent is not within this rule, and 
may be called on to produce his principal's papers in his posses3ion.(6) Still, 
ail privileged statements are within the rule; e. g., the books of a physician 
containing entries of information acquired by him in attending patients in a 
professional character, and which information was necessary to enable him to 
prescribe forsuch patients, (c) 

§ 9. Tblegkams in Hands of Company. On the ground of privileged 
communications it bas been attempted by the offlcers of telegraph companies 
to withhold copies of dispatches in their hands when required as évidence in 
courts of justice. This attempt, however, has not succeeded. It is held that 
telegraph messages in the hands of offlcers of the company are not privileged 
communications; and they must be produced when ordered by a subpœna 
duces teeum, any rule or by-law of the corporation to the contrary notwith- 
8tanding.((2) The statute subjecting the agents of telegraph companies to a 
penalty for disclosing the contents of any private dispatch to any person other 
than the person to whom it is addressed, or his agent,(â) or a statute making 
a person liable who unlawfully exposes the secrets of a telegraph offlce,(/) 
does not prohibit such a disclosure when required as évidence in a judicial 
proceeding. 

§ 10. Parol Evidenoe of Privileged Document Inadmissible. Whére 
s witness refuses to produce a document and Is justifled in so doihg, for any 
of the reasons which we hâve seen, he cannot be compelled to give paroi évi- 
dence of the contents.(fl') ïhe court will reçoive such évidence if he gives it 
willingly, but will not compel him to giveit.(A) Where the papers required 
as évidence In a trial are in the possession of a person who is not obliged to 
produce tliem under a suhpmnaduoesteoum, the party desiring them mày by 
other witnesses give secondàry évidence of their contents, if he has endeavored 
to obtain their production by subpœna, for he has done everything in his powet 
to obtain the best evidence.(i) So, too, paroi évidence is admissible where a 
witness, in fraud of the subpœna, has transferred the document' to another, 
and for this reason does not produce it.y) But paroi évidence is not admis- 
sible where the document is not produced, and cannot be compelled beeause 
the subpœna was servèd too late.(ft) 

§ 11. Witness mat be Oudeeed to Read or Explain Papers. To sim- 
ply produce the books or papers called fot is not ail the witness may be asked 
to do; be may be compelled to read oUt of them Spécifie items or' charges to 

(a)Rex y. Dixon, 3 Bnrr. 1687; Dorkeer. La. (OHensIer T. Freediçan, 2 F8rB.,8el. Cas.274. 

land, 4 Vt. 612 ; Copeland ▼. Watts, 1 Starkie, S6| (;} Davlea t. Waters, 9 M. tt W. 609 ; Hlbberd 

DaTies T. Watera, t M. & W. 6UQ ; N«wton r. ▼. Knigbt, ti Ëx. U ; Marstoa V. bownes, 6 0, ft P. 

Chaplin, 19 L. J. (U. S.) 374. 381. 

(ÔKarlofFalmonthv. Moss, liPrlo«.4B5.. (A) Hlbberd ▼. Knigbt, !i Ex. U. 

(e)Mottv. Conssmen' IceCo,£2How. Pr. 244. (<) I>>tcber r.Kenrlok, IC. &P. Ml{ Oilbertv. 

(i2) Ex parte Brown, 72 Mo. 63 ; Henlaler t, Ross, 7 M. & W. 102 ; Hibber4 v. Knight, S Gz. 11. 

Freedman,BPar».8el.Ca».274i U.S.y.Babcock, C/) Lceds v. Cook, 4 Ksp. 256. 

3 DIU. eC6 ; U. 8. T. Hnnter, ante, TO. <le) tiibberd y. Kuifht, 2 Ex. U 

(«) Kx P«W BroVfn, 72 Mo. 83. 



726 EEDEBAIi -EEPOSTEB. 

which hé bas referred, in order that they may be incorporated In tlie évidence^ 
as where an examination before trial is being had. " May if be made the duty 
of the witnesa to read the charges or state the contents of the book, or bas he 
discharged ail the duty that can be required of him when he bas produced the 
booli and said, this is my book of accounts ? It is not doubted he is obliged to 
go further and to state whether it contains a particular account, in whose 
handwriting it is, on what page it commences, where it ends, to what part of 
the subject of the action it relates, and other similar questions, to test its 
pertinency. But it is said you caniiot ask him to read from it. 'Why not? 
If not he, whom can you aslc? Not who may volunteer or ofCer to read it, 
but who can be required to read it; for read it must be if it is to go into 
the déposition. How, then, are you to get the évidence if the witness refuses 
and cannot be compelled, and no other person, under objection, may read 
itî"(Z) But where the witness is simply ordered to produce his books, hls 
refusai to leave them in the custody of the court is not a contempt.(?») 

§ 12. Witness need kot be Swoen ok Testitt. A siibpœna dtices tecum 
has two distinct objects — one, the appiearance of the witness at the trial to 
testify in the cause if called upon ; the other, the production of the papers 
which it describes. In the English courts it was always held that one of 
thèse objects might be enforced without the other. Thus it was held that a 
person produeing documents under the subpœna need not be swom if the 
party by whom he was called did not wish him to be swom, but only wanted 
the documents in his hands produced, even though the opposite party might 
désire to crosa-examine hiai.(n) The same rule has been laid down in South 
Garolina.(o) In Alabama it has been ruled that where a witness has been 
subpœnaed to testify generally, as well as to bring papers into court, the party 
at whose instance the subpœna issues may require the production of the 
papers without introducing the witness.(p) In îfew York it has been ruled 
that it is the witness' privilège to be swom, if he desires to, for the purpose 
of enabling; him to state on oath any reason why he should not be compelled 
to produoe the document.(ç) On the other hand, it is held in New Jersey to 
be a fatal defect in the writ that it contains no words directing them to testify, 
but simply requires hinj to appear at the trial and bring the documents with 
him. The power of a courte it is said, to compel the attendanoe of a witness, 
is derived from the purpose for which he is to corne, viz., to give évidence in 
some action, suit, or proceeding pending before it.(r) Where a witness has a 
writing in his possession in court he may be compelled to produce it, though 
he has not been subpœnaed to do so.(s) Th^ court should require its production 
in order to détermine its materiality as évidence; and it is error to refuse to re- 
quire its production beeause it may not then appearto be material evidence.(<) 
. § 13. How Papers to be Desoeibed in Subpœna. The papers called for 
must be speçifled in the subpœna with such certain ty as is practicable under ail 

(0 People T. OUskman, 24 How. Pr. 222. (p) Martin v. WlUlame. 18 Ala. 190. 

(m)IJidloW V.' Knox, 7 Abb. Pr. (U.S.) 411; (?) Alkln v. Martin, 11 Palge, i9). And lee 

Morley v. Green, 11 Palge, 210. Hall v. Yoang. 3? N. H 13t. 

(»)Perry v. Gib«on, 1 Ad. & El. 48, (1834;) (r) Murray v. ElBton, 23 N. J. Eq.ai2. 

Sonimers v. Moaéley, 2 Ciomp. & M. 477. (») Boynton v. Boynton, 2B How. Pr. 490. 

(o) Shennan v. Barrett, 1 McMnll. 163. (0 Boynton v. Boyiiton, 16 Abb. Pr. 87. 
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the circiimstatices of the case, so that tlie witness to ■whom tlie subpœna is ad- 
dressedmay be able to know what is wanted of him.(M) A call in a subpœna 
directed to a telegraph company for ail messages sent during a certain term by 
certain parties speeifled by name, to certain other parties specifled by name, was 
lield sufficieut. (v) Buta similar call in a subpœna issued f rom a state court in 
the same city was lield insufflcient.(e«) In the principal case of U. 8. v. Hun- 
ter,{x) the description required in the writ is very clearly stated. A callto 
produce " ail papers touching or concerning the matter in dispute " is insuffl- 
cient.(2/) A subpœna duces tecum from the fédéral courts should be tested in 
the name of the chief justice of the United _States,{2) and should require the 
production of the papers before a " court," not a " judge."(a) The subpœna 
may command the party to whom it is addressed to make search for the wit- 
ness required, and it is his duty to make seasonable efforts to produce the pa- 
pers by doing so.(6) But it need not state that the documents called for are 
material to the case.(c) The witness served with a subpœna dttees tecum may 
be required to make a return to the writ before the case is opened.((i) No 
greater fee is allowed under the New York Code(e) to a witness under a duces 
tecum than one under an ordinary subpœna.(/) . 

§ 14. The Books of Corpobations— Bule in New York. The courts 
of New York, rigidly adhering to the rule that a party cannot be compelled 
to furnish évidence against itself, refused to compel an offlcer of a corporation 
to produce its books in a suit to which the corporation was a party. In the 
earliest case on this point, a bank brought an action on a pfotoissory note, to 
which the défense of usury was set up. To show the usury, thé défendant served 
the cashier with a subpœna durées teoum to produce the books. He reif used to 
obey it, and a motion for an attachment was denied. " Tlie course," said the 
court, " for proving the books or papers of a bank where it is the adverse 
party, is to give notice to produce them, and on its non-corhpiiance to show 
the contents by inferior évidence, as in other cases. Theeffect of this motion 
would be to compel a party to producé évidence against himself. * * * 
The cases in which the production of papers may be eoerced by subpœna are 
where they are the property of a compétent witness, or at least where they 
do not belong exclusively to the adverse party. When he can say ' Thèse are 
my papers,' we will not compel one whohappeiis to hâve the temporary posses- 
sion of them; in the right of the party, to produce them on subpœna."(£F) It 
. was ruled that a " joint-stock company was not a corporation with in this rule. 
and entitled to its immunities.(?!) Since then thç New York Code of Civil 
Procédure provided as follows:(i) The production upon a trial of a book or 
paper belonging to or under the control of a corporation may be compelled in 
a like manner as if it were in the hands or under the control of a natural 

(m) Unileii stiites v. Babcock, 3 Dill. 666. (<i) Trensnrer v. Moore, 3 Br^v. (S. C.) 650. 

(jj) Id. (e) Section 862. 

(m>) K.x piiite Biown, 72 Mo. 83. (/) He Corwin, « Abb. N. C. 437. 

(a;) Ante, 712. («■) Bankof Utioa V. HUllard, SCow.419, (lH26î) 
<y) ReO'Toole, ITuck. 39. See ante as to dis- Lk Faye v. La Faye Flie Ins. Ce. 14 How. Pr,»; 

.:i'lpUon of papers In "notice toprodttoe." Central Nat. Bank v. White, Jones fc Sp. 2J7 j 

(j) Corbett V. Gibson, 16 Biatohf. 334. Morgan v. Morgan, 16 Abb. Pr. (N. S.) 291. 

(a) Id. (A) Woods T. De Figamere, 15 Abb. Pr. 169. 

(i) UnJtedStatesT. Babcock, 3 DiII.6C6. (i) Section «88. 
<c) He Dunn, 3 Mo. App. 255. 
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person. For that purpose, a suhposna duces teoum, or an order made as pre- 
scribed in the last section, as the case requires, must be directed to the prési- 
dent or other liead of the corporation, or to the offlcers thereof, in whose eus. 
tody the book or paper is." This law, it bas been held, applies to foreign 
corporations doing business in the state of New Yorlc.(^') But previous to 
this provision the New Yorli rule was not the rule everywhere. In Wertheim 
V, Continental Trust Co.(Jc) the subjeet was by a United States judge, sit- 
ting in New York, examiued independently of the provision in the Code 
just recited, and he came to the conclusion that a corporation was com- 
pellable to produce its books and papers under a subpœna duces teoum, sub- 
jeet to the same dnties and privilèges as an individual. "No authority," 
it was said, " is found in any décisions of the fédéral courts denying the right 
to compel corporations to produce évidence which may be necessary and vital 
to the rights of litigants. On priuciple it is impossible to suggest any reason 
why a corporation should be privileged to withhold évidence which tin indi- 
vidual would be required to produce." 

§ 15. Pabty Having Possession without Légal Custody. Althoagh a 
document be in the légal custody of one man, yet if the subpœna is served on 
another in whose possession it is, or who has the means to produce it, he is 
bound to do so.{l) Thus a solicitor has been ordered to produce papers whose 
légal custody was in the assignée in bankruptey.(»î) In Bank of Utica v. Hil- 
liard (w) the suit was on a promissory note of a bank against the indorsers, 
the défense being that the note was usurious. To prove this défense, a clerk 
in the bank was served with a subpœna duces teoum to produce the bank 
books. It was held that he was not bound to obey it. " His obligation to 
produce the books," said Savage, C. J., " dépends on the question whether 
they were in his possession and under his control. He was the mère clerk of 
the plaintifE, and in tliat character had no such property in or possession of 
the books as imposed the obligation to bring them. Tliey were under the 
control of the cashier, who might forbid their removal or place them beyond 
the reach of the witness."(o) This has been changed in New York, as we 
hâve seen, by statute. Under the New York Code,(jp) the party on whom the 
subpœna duces teoum is served sulficiently obey s it if the documents are pro- 
duced by a subordinate offlcer, who is able to identify them, and to testify re- 
specting the purposes for which it is used. If the personal attendaneé of a par- 
ticular offlcer is requested, a subpœna without the duces teoum clause must 
also be served on him. Section 8t)8 of the New York Code has been held to 
{^ive so ample a means of obtaining the production of the books of à corpora- 
tion, as to make an order to inspect unneces8ary.(g') 

§ 16. When Books aee «in Custody of" Officek of Cokpoeation. 
The New York Code, as we hâve seen, requires tliat to compel the production 
of books or papers of a corporation the subpœna be directed to the offlcer "in 

(» United States v. TDden, 18 Alb. L. J. 416. on another gronnd ref used to compel him to pro. 

(M Ante, 716. dace the books. Bank of Utica v. Ililliard, 5 

(!) Amey v. Long, 1 Comp. 14. Cow. 419, (1826 ;) L» Fiiye t. La Faye Fir« Ins. 

(m) Corsen v. Dubois, 1 Holt, 239. Co. 6 Duer, 680 j 14 How. Pr. 26. 

(n) 6 Cow. 153, (1825.) (p) Section 8Ô9. 

(o) Siibseqaejitly the casliier of the bank was (?) Central, etc., R. Co. v. Tweniy-third Street 

.«erved with a su i>pœna duces tecum; but tlie court R. Co. 5J Uow. Pr. 45. 
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wliose ciistody"they are. It is important to note that this law does not re- 
quire the officer of the corporation to obtain the custoiiy of the books in order 
to produee them, but simply to prodiice them if they are in his custody. There- 
fore it geems that he is not compelled to bring them into court where they 
are not so under his po wer and control that, of his own will, and without obtain- 
ing the consent of others, he can take them and bring them into court. In 
one case, a corporation formed under the laws of Illinois had its gênerai office 
at Chicago, where its président resided. It had a branch office in New York 
for the transaction of business there, whieh was in charge of the vice-prési- 
dent, who was also the secretary of the corporation. There was an assistant 
secretaiy at Chicago, who was a co-ordinate officer with the secretary, and not 
under his control. By a by-law of the company, the secretary was required 
to keep the books, accounts, and papers of the company ; and books of stock 
transfers, etc., which were kept in New York, were required, when no longer 
in use, to be sent to the gênerai office of the company in Chicago, and were in 
the charge of the offlcers there. It was held that after such books were sent 
by the secretary in New York to Chicago, they were no longer in the custody 
of that officer, and he could not be required to produce them "by sMfepœwa duces 
teoum under this law.(r) 

§ 17. Party Eefusing to Obey Wkit Liable to Action. A person 
who is served with a subpœita duoes tecum to produoe papera in his possession 
at the trial of a cause, and failing to dose, in conséquence of which the party 
in whose favor the évidence was to be used, fails in his cause, is liable tosaid 
party for the damages resulting from this failure of évidence, unless he can 
show some légal excuse for not obeying the writ.(a) The leading case estab- 
lishing this prineiple is Amey v. Long.ip) The plaintifiE, Amey, having obtained 
judgment against one G., sued out a testatum fleri facias to levy the sum re- 
covered, directed to the sheriff of Surrey. The writ was returned nuUa bona, 
and Amey brought an action against the sherifE for a false return. The war- 
rant from the sheriff to levy on G.'s goods had been directed to Long, a sher- 
itï's officer. To eompel the production of the warrant at the trial against the 
sheriff, the plaintiff sued out a subpoma duces tecum, directed to Long, com- 
manding him to produce the said warrant granted to him by the sherifE of 
Surrey upon the writ of fi. fa. against G. At the trial. Long appeared as a wit- 
ness, but vvould not produce the warrant, and in conséquence the plaintifl was 
nonsuited, and was obliged to pay costs, amounting to £132. He brought an 
action against Long and recovered this £132. If it is the non-production of 
the papers that has caused the party's évidence to fail, the witness will be 
liable, even though he obeyed the subpœna in otUer respects, as by personally 
appearing and giving oral évidence in the cause.(c) It is not necessary to sustain 
such an action for the plaintifE to prove that he had a good cause of action in 
the suit wherein tlie défendant was subpœnaed. It is sufficient for him to 
show that he was nonsuited in conséquence of the non-production of the 
papers mentioned in the subpœna.((Z) In an action against a sherifE's officer, 
who had been subpœnsed in a former action by the plaintifE against another 

(r) United States v. Tilden, 18 Alb. L. 3. 416. (b) <1 Eaat, 473; 1 Camp. 14. 

(a) Amey v. Long, 9 East, 473j 1 Camp. 11 ; (c> Lane T. Cole, 12 Barb. 6S0. 

Lane v.Cule, lîBarb. 68U. (li) Id. 
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person, to produee the warrant under which he acted, but had neglected to 
do so, whereby tUe pMntiff was nonsuited, it was held that the offlcer's 
ability to produce the warrant, and hia want of excuse for net producîng it, 
were sufflciently alleged in tlie déclaration, which stated that he eould and 
might, lu obédience to the said writ of subpœna, hâve produced at the trial 
the said warrant, and that he had no lawf ul or reasonable excuse or impedi- 
ment to the contrary.(e) It is not a preliminary objection to such an action 
that the défendant had sworn, at the trial at which he was ordered to produce 
the document, that he had not the warrant in his possession and knew 
nothing of it.(/) John D. Lawson. 

8t. Louis, Missouri. 

(») Amey T. Long, a Kast, 473. (0 Amey t. Lon.ï, 1 Camp. 14. 



United States v. Bank of America.* 

'Circuit Cowt, E. D. Pennsylvania. January 15, 1883.) 

iNTEi^NAi Revenue— Asskssment List — Evidence— Rbt. St. § 3408, subsec. 2; 
« 3224, 3226. 

In an action by the United States tb recover a tax of one twenty-fourlh of 
1 par centumeach month upon the: capital stock of a bank, under section 3408, 
subsec. 2, the assessment list made by the commissiouer of internai revenue and 
notappealed from is not conclusive évidence, but the défendant may show that 
the assessment was excessive or illégal. 

Eule for a New Trial. Assumpsît, for a tax of one twenty-fourtn 
of 1 per centum each month upon the capital stock of a bank, 
amounting, with fines and interest, to $3,168.12. 

The plaintiiî put in évidence the officiai assessment list, made by 
the commissioner of internai revenue, under section 3408, Eev. St., 
subsec. 2, and closed. 

The défendant offered to prove (1) that the capital of the défend- 
ant was less than $45,000, and not in the amount charged in the 
assessment list, put in évidence; (2) that at the time of said assess- 
ment the défendant was not engaged in business as a bank, and had 
no capital emplo^ed in the business of banking, or liable to be taxed. 

The court rejected the offers, and directed a verdict for plaintiff, 
reserying the question of their admissibility. 

H. T. Dechert and Henry M. Deehert, for the rule, 

The assessment list was not conclusive évidence, and our offer waa 
admissible to show that the assessment was erroneous and illégal 

•Reportcd by Albert B. Guilbert, Esq., of the Philadelphia bar. 
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Clinlienheard v. U. S. 21 Wall. 65, U. S. v. Ealloran, 22 Int. Eev. 
Eec. 321; Ketchum y. Pacific R. R. Id. 383; V. S. v. Myers, 3 Hugh, 
239; 5 Fed. Rep. 364; Runkle v. Ins. Co. 6 Fed. Eep. 143; TJ. S. 
V. Rindskopf, 105 U. S. 418. 

Hood Gilpin, Asst. Dist. Atty., anà JohnK. Valentine, Ifist. Atty., 
contra. 

The àssessment, being regular and unappealed from, was conclu- 
sive,i and the défendant may not set up as a défense to this action 
what could not be made a cause of action against the coUector, nor 
. upon whicb the collection of the tax would be restrained. Eev. St. 
§§ 3224, 3226; CoUector v. Hubbard, 13 Wall. 1; BergdoU v.Pollock, 
95 D. S. 337. 

Eo die. The Court. When the govemment elects to resort to 
the aid of the court, it must abide by the legality of the tax. 

The défendant may show that it was not, at the timé for whioh the 
àssessment was made, doing business as a bank, within the définition 
in section 3407, Eev. St., and that the àssessment was therefore 
Ulegal. 

Eule absolute. 

Oral opinion by McKbnnan, J.j Butler, J., concurnng. 



A corporation whose business is conflned to the investment of ita capital 
in bonds secured by mortgage on real estate, and to the negotiation, aale^ and 
guaranty of them, is not a bank or banker within the meaning of section 
3407 of the Kevised Statutes. Selden y. Bq. Trust Oo. 94 U. 8. 419. Whether 
the mère business of buying, carrying, and selling stocks for others, on the 
deposit of money or property as a margin for their security, would corne within 
the définition "bankers," quœre. Clark v. Bailey, 12 Blatchf. 156. See 
Northrup v. Shook, 10 Blatchf. 243. Under the section taxing deposits in 
banks, an entry made in the depositor's pass-book of a deposit or payraent is 
a"certiflcate of deposit" or "check" or "draft," within the meaning of the 
section. Oulton v. Savings Institution, 17 "Wall. 109. Under the proviso of 
section 3408 of the Eevised Statutes, savings banks are not exempt from taxa- 
tion if they hâve a capital stock, or if they do auy other business than receiv- 
ing deposits to be lent or invested for the sole beneflt of the depositor. Id. 
A construction of a proviso which makes it plainly répugnant to the act is 
inadmissible. Savings Bank v. U. S. 19 "Wall. 228. If, after paying expenses, 
the bank sets apart a portion of the net earnings for a reserve fund, the mon- 
eys paid to depositors are dividends, within the meaning of this section, and 
not interest, within the meaning of the proviso. 8an FranciscOt 8. & L. 8oo. 
v. Cary, 2 Sawy. 333 ; afflrmed, 22 Wall. 38.— [Ed. 
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HUNTEESS V. TOWN OF EPSOM. 
{Circuit Court, D. New Hampshire. March 20, 1883.) 

1. CosTS — View op Ground bt Jubt— A.i,i,owancb of Expenses. 

Where, by the practice and, procédure of the state courts of record withîa 
the district, the costs and expenses of viewing the ground by the jury in civil 
actions are allowed, such costs and expenses may be allowed in courts of the 
United States held within sach district, in civil suits other than suits in equity 
or admiralty, under the provisions of section 914 of the Revised Btatutes, which 
adopts as near as may be the practice, pleadings, forms, and modes of procéd- 
ure of the State courts of thu district in which sucli United States courts are 
held. 

2. DOCKET Feb. 

Where there hâve beeil two trials of n cause, the flrst of which resulted in a 
disagreement of the jury and the second lu u verdict ior the détendant, but one 
docket fee of $20 will be allowed. 

Copeland <& Edgerly and Wallacc Hackett, for plaintiff. 

W7n. L. Poster, Thomas J. Smith, and John Y. Mugridge, for de- 
fendant. 

Clark, J. This was an action by the plaintiff against the town, 
for damages to himself and team from a defect in a highway 
which the town waa under obligation to keep in reasonable re- 
pair. There were two trials. On the first the jury disagreed; at 
the second there was a verdict and judgment for the défendant. At 
each of thèse trials the jury, upon motion of the défendant, was sent 
out by the court, under the direction of the marshal, to view the high- 
way where the accident happened, and where the damage was sus- 
tain ed by the plaintiff. 

The statuts of New Hampshire provides (chapter 231, §§ 17, 18, 
p. 537, Gen. Laws) that — 

" In trials of actions involving questions of right to real estate, or in wliich 
the examination of places or objects may aid the jury in understanding tha 
testimony, the court, on motion of either party, may, in their discrétion, di- 
rect a view of the premiaes by the jury, under such rules as they may pre- 
scribe." " The cost of such view shall be subject to adjudication as to tlie 
wliole or any part theroof, as the court may deem équitable." 

The statute of the United States proyides, (section 914, p. 174, 
Rev. St., 2dEd. 1878:) 

" ïhe practice, pleadings, and forms and modes of proceeding in civil causes, 
other than equity and admiralty causes, in the circuit or district courts, shall 
conform as near as may be to the practice, pleadings, and forms and modes 
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of proeeeding existiug at the time in like causes în the courts of record of the 
state within which such circuit or district courts are lield, any rule of court 
to the contrarv notwithstanding." 

The défendant claimed to recover, as costs from the plaintiff, the 
expenses paid out by the town in conveying the jury, in each of the 
trials, to the place of view, and in returning them to the court ; and 
also a further sum for the board and lodging of the jurors upon the 
last view, which detained them "over night." It is conceded that 
there is no statute of the United States that provides for the allow- 
ance of such an expenditure as costs ; and in Parker v. Bigler, 1 
Fisher, 285, it was held that no costs could be recovered by the pre- 
vailing party but the légal taxed costs. The same décision was sub- 
stantially made in Day v. Woodworth, 13 How. 363. But this rigid 
rule bas not been foUowed in this district or circuit. The fee bill, or 
fées enumerated in the statute, bas not been construed as exclusive of 
other necessary expensa litis. Thus the attendance aud travel of 
parties bas been taxed and allowed in this district, and in Massachu- 
setts, for very many years, uniformly ,so, so far as I learn. No statute 
of the United States prescribes or authorizes such an allowance, and 
possibly the practice may hâve arisen under the act of September 
29, 1789, — long since repéaled, — which prescribed that "the rates of 
fées, exceptfees tojudges in the circuit and district courts, in suits at 
common law, shall be the same in each state respectively as are now 
allowed in the suprême courts of the same." Costs of parties' travel 
and attendance were then allowed, and so of the expense of views by 
the jury. 

In the case of Stochhridge Iron Go. v. Gone Iran Works, 102 Mass. 
80, 89, $4',800 was allowed for a view, and CHàPMAN, G. J., in deliv- 
ering the opinion of the court, said: "Courts of law hâve power to 
allow reasonable expenses of surveys and views in proper cases, and 
the fee bill does not apply to the expense of such proceedings. " This 
was in a state court. 

I am inelined in this case to allow as costs to be recovered by the 
défendant of the plaintiff the expense paid by the défendant as 
carriage hire and car fare to take the jury to the place of view and 
back to the court — $15 at the first trial and $46.40 on the second, 
the distance being much greater, — and to disallow the sum of $19.50 
for the board and lodging of the jury over night on the second view, 
as this expenditure should hâve been borne by the jurors out of their 
per diem allowance while making the view ; and this I do on the more 
distinct ground that the law of the United States (^section 914, Eev. 
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St.) above citecl requires the practice and mode of proceeding in civil 
causes, other ihan equity and admiràlty causés in. the circuit and dis- 
trict courts, to conform, as near as may be, to the .practice and 
naode of proceeding in the state courts ; and it is a mode of proceed- 
ing in the state courts of this district, in a case where a view may aid 
the jury to understand the testimony, to direct such view upon mo- 
tion of either party, and it is the practice of the court to allow such 
part or ail of the oosts as may be deemed équitable. 

The défendant claims to recover a dooket fee of $20 at the former 
trial,' when the jury disagreed, and a like fee at the second trial, 
when judgment was for the défendant; but ohly one docket fee can 
be allowed. Witness fées, travel and attendance, and other items 
allowed as taxed. 



In re Gillespib and others, Bankrupts. 

(District Court, 8. D. New York. March 17, 1883.) 

Chose m Actiok — OoNPi.icTrNG Assignmknts. 

A subséquent bona fide assignée of a chose in action, who, for a valuable con- 
sidération, after due inquiry, and without notice of any prior assignment, gives 
immédiate notice of tlie assignment to tiie debtor, or trustée of the fund, and 
takes possession of the évidences of debt, has a superior equity over a prior as- 
signée of the same debt or fund, who leaves the évidences of the debt with the 
assigner, and gives no notice of the assignment to the debtor or trustée. 

In Bankruptcy. 

The firm of Gillespie & Co. having been adjudicated bankrupts, T. 
J. Daly & Co., holders of four promissory notes of the bankrupta, pay- 
able to their own order and indorsed in blank, proved the notes in 
bankruptcy, and in March, 1874, received a dividend of 25 per cent, 
thereon, which was indorsed upon the notes. Afterwards, on Sep- 
tember 13, 1875, Daly & Co., being in embarrassed circumstances, 
made a composition with their own creditors, and, for the purpose of 
securing payment of certain composition notes, executed an assign- 
ment of ail their assets to Amasa A. Eedfield, among which assets the 
claim against the Œllespie estate was mentioned. The Gillespie 
notes were not delivered, to Eedfield, nor did the latter notify the 
assignée in bankruptcy of the transfer to him. On the ninth of De- 
cember, 1876, Daly & Co., being still in possession of the notes, re- 
ceived from the assignée of Gillespie a further dividend of 5 per cent., 
which was likewise indorsed upon the notes, and the receipt thereof 
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signed ty T. J. Daly & Co. On July 5, 1877, Daly & Co. applied to 
Hateh & Sons for a loan upon thé security of' the Gillespie notes, and 
furthër dividende expected thereon. Ha'tch & Sons made inquiry of 
Gillespie 's assignée, and béing' informéd that a further dividend 
would be payable, and having no information of the prior assign- 
men,t to Redfield, made advances upon the notes which were deliv- 
ered to them by Daly & Go., and at onde notiûed the assignée in 
bankruptcy of the transfer, and that àll fûïthër dividends would be 
payable to them. Eedfîeld gave notice àî his claina to the assignée 
for the first time on March 25, 1880, and claimed that any future 
dividends shoùld be pâid tô him. Under thèse conflicting claims, a 
subséquent' dividend on the Gillespie notés of $717.82 was deposited 
in the regîstry of this court; and both assignées hâve presented péti- 
tions claiming the dividend under the assignmènts above stated. 

fFiard ce Jertfts, for Hatch & Sons. 

E. Ci 'Delavan' and J. P. Loweryi for Eedfièld. 

Bbown, j. The question involved in the rival claims to this div- 
idend has been differently decided by high authorities^ The claim 
for the dividend is not à claim strictly upon the note against the 
maker, but a claim for payment from the assignée of the bankrupt 
upon the proof of thebarikrupt's notés made "prior to a'ssignment to 
either of the rival claimants. In thië view L eannot distinguish it 
from the case of Muir v. Schenck, S Hill, 228; ahd Coopery. Fynmorê, 
3 Euss. 60. And upon thèse authôrities, Eedfièld being prior in time, 
■would hâve the prior right. On the other haud, the case last cited is 
certainly overruled in England by the lord ehancellor in the carefully- 
considered cases of Dearle v. Hall and Loveridge v. Cooper, 3 Euss. 1, 
57, 58; and the principle of thèse cases hasbeen repeatedly adopted 
and approved by the suprême court, as shown by the cases of Judson 
V. Corcoran, 17 How. 612, 615 ; by Marshall, G. J., in Hopkirk v. Page, 
2 Brock. 20, 41 ; in Spain v. Hamilton's Adm'r, 1 Wall. 604; and Nat. 
Bank V. Texas, 20 WàW. 72, S9. 

In Judson v. Corcoran, supra, the court say : 

"There maj be cases in which a purçhaaer, by sustaining the character of a 
bonafide assignée, will be in a better situation than the persoii was of wliom 
bebought; as, for instance, where the purchaser, who alone had made inquiry 
and given notice to the debtor, or to a trustée holding the fund, (as in this in- 
stance,) would b© preferred over the prior purchaser who neglected to give no- 
tice of his assignment aud warn others not to buy." 

In Loveridge v. Cooper, 3 Euss. 58, the lord chancelier says: 
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"Where personal property ia aasigned, delivery is necesaary to complète the 
transaction, not as betvveen the vendor and the vendee. but as to third persons, 
in order that they may notbe deceived by apparent possession and ownership 
remaining in a person who, in fact, is not the owner. This doctrine is not 
conflned to chattels in possession, but extends to choses in action, bonds, etc. 
In Byall v. Rolles, 1 Ves. Sr. 348, it is expressly applied to bonds, simple con- 
tract debts, and other choses in action. In cases like the présent, the act of 
giving the trustée notice, is, in a certain degree, taking possession of the f und ; 
it is going as far towards équitable possession as it is possible to go; for, after 
notice given, the trustée of the fund becomes a trustée for the assiarnen who 
bas given him notice." 

The prinoiple of ail thèse latter cases is that the tirst purchaser of 
the chose in action, who neglecta to give notice to the debtor, or trus- 
tée holding the fund, and does not take possession of the évidences of 
the debt, aoquires but an imperfect title as respects third persons, 
and by bis lâches is, in a sensé, a contributory party to the fraud per- 
petrated by his vendor in the subséquent sale to another purchaser 
of the same debt or fund; and where the latter has used ail due dili- 
gence by inquiry and notice, the equity of the latter is to be preferred 
over that of the former. 1 Dan. Neg. Inst. § 748a. Many of the 
authorities upon this gênerai subjeot are reviewed in the opinion of 
the court, in McNeil v. Tenth Nat. Bank, 46 N. Y. 325. 

The equities of Hatch & Sons in this case are plainly superior, 
through the lâches of the first assignée, and an order should. there- 
fore, be entered for the payaient of the dividend to them. 



In re State Ins. Co.* 

{Girùuit Oourt, E. D. Missouri. March 21, 1883.) 

1. Bakkkuptct — Limitations (Rbv. St. 5057) — Mistake of Law. ^ 

Where a créditer was lad by an erroneous décision of a circuit court to be- 
lieve that he could not enforce hls claim against a bankrupt estate, and on that 
account failed to présent it until the décision of the circuit court was over- 
ruled, about four years and a half after the cause of action accrued against 
the assignée, held, that his miatake as to the law was no excuse for thedelay, 
and that his claim was barred by the limitations of the bankrupt act. 

BiU'to reviewthe action of the district court in the matter of the State 
Insurance Company, bankrupt, upon the pétition of A. J. Stillwell, 

*Reported by B. F. Rex, Esq., of the 8t. Louis bar. 
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creditor, in which ne asks for an order of court commanding the as- 
signée of said bankrupt to make a report showing the interest accrued 
upon claims allowed against the estate of said bankrupt during the 
litigation and subséquent to the adjudication, and the aetual amount 
of collectible assets of the estate, and also for an order making 
another assessment on the stockholders of said bankrupt for the pur- 
pose of paying such interest. It appears, from the pleadings and the 
évidence presented to the district court, that the State Insurance 
Company is a corporation; that it was adjudicated a bankrupt on 
September 20, 1875 ; that the estate bas not yet been closed; that the 
petitioner herein had presented a claim against said estate for the 
amount of $8,806.97, and that the same had been allowed; that ail 
claims presented and allowed had been paid in fuU, except interest, 
and that an interest demand equal to 4 per cent, of said claims had 
been paid July 16, 1880; that the district court had ordered assess- 
ments on the stockholders of the bankrupt amounting to 60 per cent. 
of the face value of their stock ; that the last assessment had been 
madeon the nineteenth of December, 1877; that said assessment and 
ail other assets, except the remaining 40 per cent, due frôm said 
stockholders, had been coUeoted so far as possible and used in paying 
allowed claims; that litigation from which assets were expected was 
determined adversely to the assignée in the year 1881; and that the 
petitioner had requested the assignée to ask for another assessment, 
but that the assignée had declined to do so. 

Mr. Stillwell did not file his pétition until June 10, 1882. He al- 
leged as au excuse for his delay that he had supposed that further 
Bums might be collected on the original assessment, and that it had 
been decided and held, until the late décision of the United States 
suprême court in Scoville v. Thayer established a contrary doctrine, 
that the statute of limitations of two years ran in favor of said stock- 
holders from the date of the adjudication without any call or assess- 
ment. The district court having denied the pétition, the petitioner 
filed a pétition for a review hère. 

William E. Walker, assignée of the estate of said bankrupt Com- 
pany, demurred to the pétition on the foUowing grounds, viz. : 

"(1) That said pétition for review shows on its face such gross lâches on 
the part of petitioner as to disentitle him to the relief asked by him in his 
said pétition ; (2) that the granting of such relief would hâve the effect of 
protracting indeflnitely the final settlement of said estate, whieh would be 
entirely contrary to the policy of the bankrupt lavv, as lepeatedly expounded 
V.15,no.l0— 47 
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by the suprême court of the United States ; (3) that the proceeding brought 
herein by petitioner is not maintainable, because the same was not brought 
within two yeara from the time when petitioner's cause of action, if any, ao- 
crued against the assignée, and said assignée sets up and claims the beneflt of 
section 5057 of the Revised Statutes of the United States, title, 'Bankruptcy;' 
(4) that said pétition is in other respects vague, indeflnite, and uncertain, and 
insufBcient." 

Léonard Wilcox, for petitioner. 

Walker é Walker, for assignée. 

McGbary, J., (orally.) It is a rule of the bankrupt law, under 
which thè affaira of this company were settled, that ail the claims 
against the estate shall be presented within two years after proeeed- 
ings began. To expedite the settlement of the affairs of the insolv- 
ent ooncem is as much an object of the law as fairnesa and equal- 
ity. In view of thia rule, I think that in waiting four years and a 
half before piresenting his claim the petitioner waa guilty of such 
lachea as will act as a fatal bar to his claim. That by relying upon 
the correctness of Judge DiLtiON's opinion petitioner is able to pré- 
sent sufficient cause to excuse his négligence, I cannot admit. It is 
ùnfortunate oftentimes that parties are led into error by a mistaken 
notion of the laW ; but yet, for its own préservation, it is preaumed 
that every individual is cognizant of the law; and a mistake from 
this cause can be no valid foundation for a claim, nor can it act as 
an excuse for what is clearly lâches. Again, to open the affairs of the 
company by allowing this claim, would entail analmost unlimited num- 
ber of lawsuits, for each apparently-aatisfied ereditor would retum 
for the interest upon his claim. The sum of the interest, which has 
been inoreasing for seven yeara and a half, would now amount to an 
enormoua figure, and would become a grievous burden upon the 
stockholders, which would not bave been the case if the creditora, by 
exercising proper vigilance and diligence, had claimed the interest 
at the time that they did the principal, for then the différence would 
hâve been but slight. In view of thèse considérations I must affirm 
the judgment of the district court. 
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United States v. Thornb. 

Cfireuit Court, 8. D. Nev> York. February 9, 1883.) 

Cbimikai, Pbookdokk. 

Where the accused was ready for trial and attended court during the term 
fixed for his trial, and preased the district attorney to try his case, but tbe dis- 
trict attomey ontitted to call up the case; without sufflcient reason ezisting for 
such omission, a motion to discharge accused on his own recognizance was re- 
fused, he being on bail at the time. 

H, E. Tremaine, for the motion. 

W. P. Fiero, Asst. Dist. Atty., opposed. 

Benedict, J. Tbis is a motion by tbe acoused to be disobarged 
on bis own recognizance, or tbat bis trial do immediately proceed. 
Tbe ground of tbe application is that tbe accused was ready to be tried 
at tbe February term, and attended court during tbe term, and 
pressed tbe district attomey to try bis case, but tbe district attorney 
omitted to call up tbe case, altbough the trial might bave been had, 
and no sufficient reason existed for omitting to call up tbe case. 
Tbe affidavits show tbat tbe accused was in court, pressing for a trial 
of his case at tbe February term, and I am by no means satisûed 
with the reasons assigned by tbe district attorney for his omission 
to call up the case. So far as tbe business of the court is concerned 
there was abundant opportunity to try the case at the February term, 
and I tbink it ought to hâve been called up. I do not, bowever, 
think it advisable to discharge the accused upon bis own recognizance 
at tbis term. He is on bail, and tbe bail given will stand until the 
next term in March. If, at the opening of that term, an early day 
be not ôxed by the district attorney for tbe disposition of the case, 
the présent motion niay be renewed. 



United NiCEEii Co. v. Pendleton. 
{Circuit Court, 8. D. New York. February 1, 1883.) 

1. Patents fok Inventions — Blectro-Dbposition of Nickel — Cheuical 
Equivalents. 

Where defendant's solution is amenable to the same laws as that of the 
plaintifC, and to give the same resuit must be used under the same conditions 
and be free from the same impurities, and be made according to the same 
principles as that of the plaintifC, it is a Chemical equiralent of the plamtifE'g 
solution. 
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2. BAMB— SiMILAE PkOCESS AND MoDBS OF WOHKINO. 

Where the défendant did not vary the process or the mode of working, or Itg 
essêntial conditions, but applied a new solution, worked ia. the same way and 
under the same conditions as the solution of the plaintifl, it is an int'riiigeinent 
of plaintifl's claim. 

3. New Products— Patentable. 

A new product or article of manufacture is patentable as a manufacture; 
and wlxere the patent describes the product and the mode of making it, having 
certain characteristics which are deflned, and stating that they were never pro- 
duced before, it is a suffloient spécification of a clàim. 

Dickerson é Dicherson, for plaintiff. 

Frost é Coe, for défendant. 

Blatchfobd, Justice. This suit is broaght for the infringement of 
daims 1 and 4 of letters patent No. 93,157, granted to Isaae Adàms, 
Jr., August 3, 1869, for an "impro veinent in the eleetro-deposition 
of nickel." The patent was before this court in United Nickel Go. v. 
Harris, 15 Blatehf. C. C. 319, and in United Nickel Go. v. Manhattan 
Brass Go. 16 Blatehf. C. C. 68. It was also before Judge Sheplby, 
in United Nickel Go. v. Anthes, 1 Holmes, 155, and in United Nickel 
Go. y. Keith, Id. 328. 

Claims 1 and 4 are as follows: 

" (1) The eleetro-deposition of nickel by raeans of a solution of the double sul- 
phate of nickel and ammonia, or a solution of the double chloride ôf nickel and 
amm onium , prepared and used in such a manner as to be f ree f rom the présence 
of potasb, soda, alumina, lime, or nitric acid, or from any aeid or alkaline re- 
action. (4) The electroplating of metals with a coating of compact, cohérent, 
tenacious, flexible nickel, of sufHcient thickness to protect the métal upon 
which the deposit is raade from the action of corrosive agents with which the 
article may be brought in contact." 

In the Anthes Case, in May, 1872, the validity of the patent was 
Bûstained, and infringement was adjudged of claim 1, as the défend- 
ant had used the solutions of the patent. 

In the Keith Gase, in February, 1874, the validity of the patent 
was again sustained, and infringement of claim 1 was adjudged, be- 
cause of the use, in the eleetro-deposition of nickel, of a solution of 
the double sulphate of nickel and ammonia, although such solution 
contained a small proportion of tartrate of ammonia, and a small 
proportion of ammonia, the first of thèse being an inert substance 
in the solution, and the second being speedily eliminated by evapora- 
tion when the solution was used. 

In the Harris Gase, in October, 1878, the patent was held valid. 
Claim 1 was held to be a elaim to the eleetro-deposition of nickel by 
means of any solution of the double sulphate of nickel and ammonia, 
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or of any solution of Ihe double chloride of nickel and ammonium, how- 
ever such solution may be prepared, provided such solution is so used 
as to be free, while the electro-deposition of nickel is going on, from 
the présence of potash, soda, alumina, lime, or nitric acid, or from 
any acid or alkaline réaction. Infringement of that ôlaim was ad- 
judged, and it was held that, although a sulphate or a chloride of pot- 
ash or soda might be introduced into either of the named solutions, 
yet, if the solution was so used, in the electro-deposition pf nickel, 
that the sulphate or the chloride would not be decomposed, the claim 
was infringed. Infringement of claim 4 was also adjudged, and that 
claim was held to be a claim to the product or coatiirg named iiï it, 
having the qualities deseribed in it, when such product or coating is 
produced by employing the invention covered by the first claim. 

In the Manhattan Brass Co. Case, in March, 1879, infringement 
of claim 1 was adjudged, and it was held that that claim was in-, 
fringed, although the salts of potash and soda were introduced into 
the solution, provided the solution was not so used as to liberate free 
potash or free soda. 

In the présent case questions arise "which were not under consid- 
deration in the other cases. In none of those cases was claim 4 in- 
volved separately from claim 1, because in ail of them infringement 
of claim 1 was adjudged, and in ail of them no solution was under 
considération but the solutions named in claim 1. The présent de- 
fendant uses another solution. The answer avers that he is making, 
using, and selling a nickel-plating solution, consisting of oxide pf^ 
nickel and acetic acid, forming an acétate of nickel solution, which 
solution contains an excess of acid and bas an acid reaction, and that 
he does this under letters patent No. 232,615, granted to him Sep- 
tember 28, 1880, and in the manner deseribed and claimed therein. 
The évidence supports this averment. In addition to this the record 
contains an admission by the défendant that a certain padlock offered 
in évidence by the plaihtiff was electroplated by the défendant after 
the plaintiff's patent was issued and before this suit was brought, 
and that it is a metallie article, covered with a coating of compact, 
cohérent, tenacious, and flexible nickel. The évidence shows that it 
is the article claimed in claim 4 of the plaintifï's patent. It does not 
appear whether it was plated in the defendant'fl solution or not. 
The spécification of the defendant's patent says : 

" The object of my invention relates to a new and iinproved process of pre- 
paring solutions of oxide of nickel and acetic acid for nickel-plating purposes. 
I am aware that solutions of oxide of nickel and acetic acid hâve bten used 
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to some extent în nlckel-plating; but thèse solutions hâve not hitherto heen 
80 successf ul as to give satisfactory results, the work plated in them being 
Imperfect, ununiform, and often covered with a deposit of black oxide of nickel. 
I hâve discovered the causes of thèse diffluulties and the method by which 
they eau be obvïated. Thèse difflculties in the préparation and use of solu- 
tions of oxide of nickel and acetic acîd may arise f rom the impurities of the 
materials used, the cure of which is obvions to ail, but are principally due to 
two facts: Firsty that when acetic acid is added to oxide of nickel the Chem- 
ical changes taking place between constituent parts of thèse materials require 
some time, and If, as is now the practice in inaking said solutions, water is added 
to the corabined aclds and nickel béfore the cheraical changes hâve fully taken 
place, Chemical action is delayed and continues slowly 'during the use of the 
solution in plating; seeojid, that this class of solutions — that is, acétate of 
nickel solutions— require to be prepared with an excess of acid and to be kept 
markedly acid wbile in use; otherwise the solution will not give satisfactory 
results. I prépare my solution as follows : I prefer to make it in quantities 
of 60. gallons, as this is a proper quantity for ordinary tanks used in nickel- 
plating, though either great or less quantities may be prepared at one time, if 
desired. To prépare 50 gallons of said solution, I take about 20 pounds of 
oxide of nickel, and add to it about 10 gallons of acetic acid. I then allow 
this mixture of oxide of nickel and acetic acid to stand for such length of 
time that the gases generated by their chemical action are thoroughly evolved 
and pass off. In preparing said solution I would recommend that at least 24 
houra should be allowed to elapse before adding the water to the" mixture. 
The mixture of oxide of nickel and acetic acid may be placed on a stove or 
sand-bath for the purpose of hastening the chemical changes in the mixture 
by heating it. After allowing the mixture to stand for such length of time 
as to allow the gases to pass off, the water is added, and the solution is then 
ready for use. In preparing solutions of greater or less quantities than 50 gal- 
lons, the quantities of oxide of nickel and acetic acid are, of coui'se, varied ; 
but the same relative proportions are preserved between them. Great care 
should be taken in the préparation and use of this solution, that it shall con- 
tain at ail times an excess of acetic acid, and if, in making and testing it, the 
solution is found not to hâve an acid reaction, sufflcient acetic acid should be 
added to produce a markedly acid reaction. Thèse solutions, thus prepared 
and used, do not beeome depleted in using, and require no addition of nickel 
to keep up their strength, other than that derived from the nickel of the 
anode. As no materials are used in the préparation of thèse solutions but 
oxide of nickel and acetic acid, they are froe from sulphates and ohlorides of 
nickel, and any of the eompounda of ammonium and any other salts." 

The claims of the patent are thèse : • 

" (1) In the art of nickel-plating, an acid solution of acétate of nickel, con- 
sisting of oxide of nickel and acetic acid, said solution having an excess of 
acid. (2) The method of making acid solutions of acétate of nickel consisting 
m slowly digesting oxide of nickel and acetic acid with or without beat, so aa 
to hâve an excess of the acid in solution, subslantiaCy as described." 
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It is apparent from a reading of ihis Bpeoification, tha^l the novelty 
in the invention, if there be any, consista in the making of the solu- 
tion, either as to the naethod or the résulting solution Or both. The 
starting point is to make a solution of oxide of nickel and acetic acid. 
Metallic nickel is not taken, but oxide of nickel already prepared 
from metallic nickel. The fact is stated that solutions of oxide of 
nickel and acetic acid had been before used to some extent in niekel- 
plating, but unsuccessfuUy and unsatisfaotorily, the work plated be- 
ing imperfect, unUniform, and often covered with a deposit of blaok 
oxide of nickel. It is then stated that thèse difficulties in preparing 
and using solutions of oxide of nickel and acetic acid inay arise from 
the impurities of the materials used, "the cure of which is obvions to 
ail." One of thèse materials is oxide of nickel, but whether the ob- 
vions cure of the impurities in it, résulting from impurities in the metal- 
lic nickel from which it is made, or impurities résulting from the method 
of treating it to bbtain the oxide, is the cure madè knowii by Adams 
in his patent or not, is not suggested. It is very certain, from the 
évidence, that no cure for the deleterious impurities was ever sug- 
gested before that made known by Âdams in his patent, and that he 
was the first person who made known what such impurities were. An 
important passage in the speciâoatiou of the defendant's patent is 
i;hat in which he says that, "as no materials are used in the prépara- 
tion of his solutions but oxide of nickel and acetic acid, they are free 
from snlphates and chlorides of nickel and any of the compounds of 
ammonium and any other salts. " 

The defendant's solution is an acétate of nickel solution résulting 
from the treatment of oxide of nickel with acetic acid. The solution 
is free from the injurions substances specified in the Adams patent 
as injurions, unless the addition of an excess of acetic acid is a de- 
parture from the précautions pointed out by Adams. The defend- 
ant's solution is free from potash, soda, alumina, lime, and nitric 
acid, and is a pure solution, in the sensé of being free from those sub- 
stances, which substances, Adams states, in his patent, must be elim- 
inated, either by dispensing with their use or effectually removing 
them if they are employed. The defendant's spécification requires 
freedom from ail foreign metallic salts. The évidence shows that a 
pure acétate of nickel, used without an excess of acetic a,cid, will, 
under proper conditions of strength of current and strengtb of solu- 
tion, produce such a reguline deposit of nickel as Adams' patent con- 
templâtes, and that the absence of any acid or alkaline reaction in 
the acétate produces the best results especially as to the quantity of 
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métal depoaited with a gîven battery power in a given time. An ex- 
cess of acetio acid impairs the efficiency of the solution. It is ahown 
that tbe présence of an acid reaction, by turning litmus paper red, 
by no means indicates tho présence of free acid, so as to make a 
practically injurions departure from neutrality, in the direction of 
acid reaction. On the other hand, it appears that an excess of aoetic 
acid bas the effect to neutralize the deleterious properties of such al- 
kaline substances as soda, potash, and lime, which, if finding their 
way into the solution, -will injure the quality of the deposit. Such 
excess of acetic acid does not neutralize such impurities as hydro- 
chloric acid, sulphuric acid, or nitric acid, and they must be prevented 
from getting into the solution at ail. The defendant's mode of mak- 
ing the acétate precludes their introduction otherwise than through 
the use of the dips, and the Adams patent especially enjoins that they 
must not be introduced through^ the dips. 

At the time of Adams' invention it was known that the addition 
of a slight excess of acid to a simple sait of nickel would prevent the 
deposit of oxide of nickel upon the cathode, by taking up the oxide, 
and thus act in the same manner as ammonia salts in the solutions 
of tbe Adams patent. Under the foregoing premises, as a simple 
acétate will produce a greater deposit of nickel for the same amount 
of current in a given time than will a simple acétate with a slight ex- 
cess of acetic acid, and as such slight excess of acetic acid will pre- 
vent the injurions deposit of oxide of nickel in case certain alkaline 
impurities are présent, and as that resuit is accomplished in the same 
way as by the use of ammonia salts in the solutions of Adams' pat- 
ent, those solutions and the defendant's solution are équivalent in 
nickel-plating, and in their mode of opération and in the charaeter 
of the deposit. 

The fair reading of the Adams spécification is that, in order to ob- 
tain the best results, the solution shoiild be as nearly neutral as pos- 
sible, and should be especially free from acid. The invention of 
Adams, as shown in his spécification, so far as respects sulphuric and 
hydrochloric acid, was that the présence of such quantities of those 
acids as would be likely to get into the solutions named in claim 1, 
in preparing and using them, would prevent any useful resuit. In- 
fringement of the claim oannot be avoided by introducing such small 
quantities of any of the injurious substances named by Adams as 
will produce no practieal injurious effect. 

But there is another view of claim 1 which leads to the same 
conclusion. Practieal nickel-plating, as an art, had its origin in the 



UNITED NICKEL CO. V. PENDLETON. 745 

Adams patent. Before that, because of the propertîes of nickel, it 
had been suggeeted that successful, practical nickel- plating would be 
a very useful invention. The invention made by Adams, and set forth 
in his spécification, covers the art of practical nickel-plating as now 
practiced. Before Adams, persons trying to plate with nickel pro- 
ceeded as with gold, silver, and other metals, and failed. Adams 
discovered that it was necessary to avoid, ip nickel-plating, the use 
of what was either not hartful or was bénéficiai in other plating, and 
pointed out clearly what must be avoided. He mentions certain so- 
lutions which he says will give the best results of any solutions 
then known. He describes in détail the mode of preparing those so- 
lutions so as to get rid of the injurions substances. His invention 
applies to ail nickel-plating solutions which act eleetro-chemically 
like the solutions he mentions, for the facts he develops iare true of 
ail such solutions, It applies to the defendant's solution, for that is 
the équivalent, eleetro-chemically, as regards nickel-plating, of the 
solutions mentioned by Adams. The defendant's solution is amena- 
ble to the same laws, and, in order to give the best results, must be 
used under the same conditions, and be free from the same impuri- 
ties, and be made and used according to the principles laid down by 
Adams, Before Adams no product possessing the properties de- 
scribed by him as those of his product was known. He introduced 
a new process, that of claim 1, as well as a new product or manufac- 
ture, that of claim 4. In attempts at nickel-plating before, acids 
had been used which were known solvents of nickel. Adams used 
those acids to prépare his solutions. When he speaks of acid reac- 
tion in his spécification, and in claim 1, he must be regarded as re- 
ferring only to the acids he had spoken of as used to clean the arti- 
cles to be coated, or as solvents of nickel, namely, nitric, sulphuric, 
and hydrochloric acids. Those are the acids which he mentions as 
used to make salts of nickel, the métal being dissolved in the acids. 
Hence, the acid reaction spoken of by Adams includes only the min- 
erai acids referred to by Adams, those being the acids, and the only 
acids, which could get into the solutions referred to by Adams, 
or into any plating solutions then known. Adams did not invent 
thèse solutions of claim 1. He showed how to prépare and use 
them successfully. The solution is the vehicle whereby the nickel 
is conveyed from the anode to the cathode, holding in suspension the 
nickel to be deposited, and supplying the place of the deposited 
nickel by taking other nickel from the anode. The real invention 
was in discovering the proper conditions for the use of such veh'icle. 
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npt the particular cliemical composition of tb.e vehicle. Any proper. 
vehicle used with those conditions would do the work. Any vehicle 
in the use of wbich thoge conditions should not be observed would 
not do the work. The actual chemical composition of the solution, 
80 long as it should be a good working solution, was and is unimpor- 
tant. ïhe only material point was its freedom from the injurions 
constituents indicated by Adams. In this view, the defendant's solu- 
tion is an eçiuivalent, in the sensé of the patent law, for the solutions 
of claim 1. It acoomplishes the same results by the same electro- 
chemical mode of opération, by the same process, with the absence 
of the same injurions éléments. If claim 1 of the Adams patent 
claimed the discovery of a new solution, as does claim 1 of the defend- 
ant's patent, the question would be a différent one. But the claim is 
a claim to a new method of using solutions, requiring specified con- 
ditions, by the absence of specified injurions éléments. The défend- 
ant uses his solution in the same way, avoiding those injurions élé- 
ments, and observing the prescribed conditions. The oxide of nickel 
with which the défendant starts is now an article of commerce, pre- 
pared to be used to make nickel-plating solutions, and is made so as 
to be free from the injurions substance specified by Adams. In 
making it the use of nitric acid as a solvent is avoided. 

The case of Tilghmaa v. Proctor, 102 U. S. 707, is an authority for 
the conclusion that, on the foregoing facts, claim 1 of the Adams pat- 
ent ought to tiàve the construction above indicated, and that, so con- 
strued, it is infringed by the défendant. It is a claim for a process 
which Adams irivonted. He describes a mode, and the best mode 
then known, of darrying it ont with success. AU that the défendant 
bas done is not to vary the process, or its mode of working, or its 
essential conditions, but to apply a new solution worked in the 
same way and under the same conditions. It must, therefore, be 
held that infringement of claim 1 is eatablished. 

As to cla? in i it is distinctly a olaim to a produbt or article of man- 
ufacture, ani patentable as a manufacture. It was a new product, 
never known before Adams' invention. As already said, that claim 
was never construed, in any case before referred to, where a décision 
was made sustaining claim 1. Notwithstanding anything said in the 
Harris Case, the conclusion I hâve now reached is that claim 4 is a 
valid claim, irrespectiye of any employment of the invention covered by 
claim 1, and that that claim bas been infringed., It is contended that 
claim 4 elaims a resuit, an id.ea, an abstract principle, and that its 
invalidity is shown by the décision in the case of O'Reilly y. Morse, 
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15 How. 62. But a patent for à prôcess or a produot is a différent 
thing from a patent for a prinoiple, as explained by Mr. Justice Beai>- 
LET in Tilghman v, Proctor, vhi supra, in commônting on O'Reilly v. 
Morse. A manufacture or product, if new, may be olaimed irrespect- 
ive of the mode of making it. 

In Cohn v. U. S. Corset Co. 93 TJ. S. 366, a patent for a corset 
having certain features, and whioh did not describe any process of 
making it, was defeated by a prior description of the corset. In the 
présent case the patent describes the product, and the mode of mak- 
ing it, and claims it. The text of the spécification sets forth as one 
of the inventions deposits of nickel having certain characteristios, 
•which are defined, and it statea that they were never produced be- 
fore. 

There must be a decree for the plaintiff as to claims 1 and 4, for 
an account and an injunction, as prayed in the bill, with costs. 



DuNBAR and others v. Whitê and others.* 
(Circuit Court, E. D. LouUiana. March, 1882.) 

1. Patent Law — Reisstjed Patents. 

Areissued patent which enlarges an original patent, {. e., whîcli trinken tho 
invention patented other and more inclusive than the original letiera patent, 
is void as against intervening riglits and the public as well. . 

2. 8ahb. 

The object of the law on the subjecl of patents is to advance the interests of 
the public by securing certain exclusive rights to patentées, and among thèse 
rights is that of changing, by a eurrender and reissue, the languagé, where tho 
idea remains the same. 

Albert H. Léonard and J. W. Gurley, for complainants. 

Joseph P. Hornor and Francis W. Baker, for défendants. 

BiLiiiNGS, J. The case has been heard, and is submitted for a final 
decree upon bill, answer, exhibits, and dépositions. The bill is to 
protect the rights of a patentée, and is for an injunction and account. 
Upon the hearing for a preliminary injunction, I directed that de- 
fendants should be required to keep an account of ail their transac- 
tions which should be had, which could be includéd within the righte 
granted to complainants. This decree in efifect maintained the valid- 
ity of the complainants' claim. 

•Reversed. 8ee 7 Sup. Ct. Rep. 72. 
Reported by Joseph P. Hornor, Bsq., of the New Orléans bar. 
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The sole question in the case is this : In a case where the plain- 
tiff's right to recover against the défendant would hâve been perfect 
under an original patent, can a surrender and a reissue invalidate 
that right ? Complainants' original patent was granted June 20, 
1876. Défendants' patent was issued April 6, 1880. Complainants' 
reissued patent bears date Deeember 6, 1881. The légal proposi- 
tions which affect this case were, as it seemed to me at the prior 
hearing, and as it seems to me after the présent hearing, the follow- 
ing: 

1. A reissued patent which enlarges an original patent, i. e., which 
makea the invention patented other and more inclusive than the 
original letters patent, is void as against intervening rights and the 
public as well. 

,2. Where a patentée in hîs original claim and spécifications de- 
scribes, his invention in part by specifying a matprial to be used, huit 
déclares that the sole utility or availability of that material in con- 
nection with his device is that it has two propertieg; and in his re- 
issued patent, in his claim and spécifications, in the description of 
his invention, substitutes for his former spécification of a material 
to be used as a part of his device, a description of materials which 
rnay be used by specifying only thoae which hâve the two properties 
in which he had formerly declared the utility or availability of the 
material which he then named consisted, there is no enlargement of 
the thing patented, and the reissued patent is, therefore, valid. 

3. Where, as in this case, the original claim and spécifications 
were for a textile f abric as an envelope for the shrimp, in connection 
with other things, and it was declared that the sole object of its use 
was to prevent contact (that is, to secure séparation) without dis- 
coloration; and in the reissued patent, in the claim and spécifica- 
tions, it is declared that any enyeloping material may be used which 
will separate and not discolor, — the change is only that of substituting 
the description of a thing by naming it, with the addition of its es- 
sential quality,^the description of the thing by naining its qualities. 

4. The object of the law on the subject of patents is to advance 
the interests of the public by securing certain exclusive rights to 
patentées, and among thèse rights is that of changing, by a surren- 
der and reissue, the language where the idea remains the same. 

5. Let fhere be an account taken before the master of thé sales of 
the défendants in violation of complainants' patent, and a report 
thereon, and let the injunction be made perpétuai durirg the contin- 
uanc3 of complainants' patent. 
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Heay, Ex'r, etc., v. Eau. 

(Oireuit Court, 8. V. Nm Toric. March 14, 1883.) 

Patents pob Inventions — Inpbingbment — Evidence op. 

Where défendant was called by plaintifl in rebuttal of his own testlmony, 
and it was insisted that défendant, by one answer in regard to a date, established 
an inf ringement wliicli had net been tlie subject of previoug testimony , and that 
thi8 answer was to overtlirow his unif orm déniai of the inf ringement, and of the 
infringing device having been made during the life of the patent, withput the 
knowledge and permission of the patentée, held, that such testimony is not 
suflacient to malie out a case of inf ringement. 

Arthur v. Bricsen, for plaintiff. 

Edward Fitch, for défendant. 

Shipman, J. This is a bill in equity praying for an injunction and 
an aecount, and is founded upon the alleged infringement by the de- 
fendant of reissued letters patent No. 2,529, dated March 26, 1867, 
and of original letters patent No. 41,395, dated Jahuary 26, 1864; 
each of said patents being for improvements in envelope machines, 
and each having been issued to George H. Eeay, the plaintiff's tes- 
tator, as inventer The original of the reissued letters patent was is- 
sued August 25, 1863. The bill was filed October il, 1.880, afterthe 
expiration of No. 2,529, and shortly prier to the expiration of No. 
41,395. The bill does hot allège that the défendant has for sale, or 
was using or was intending to use or to sell, any infringing machines 
which were made during the term of the patent No. 2,529, in infringe- 
ment of it. If such an allégation had been made, it would havè been 
untrue. When the bill was filed, the défendant, who is a manufap- 
turer of this class of iron work, hàd no patentéd machines oh hand. 
When the patent expired he had one machine in stock, which he had 
made in accordance with the understanding, and the usual course of 
business between the patentée and himsèlf, that he should keep ma- 
chines in stock, so that orders might be promptly filled. 

The facts of this case do not bring it with'in the décision of Judge 
Wheelër in Diamond Rock Boring Co. v. Sheldon, 1 Fed. Rep. 870, 
but are within his décision in Diamond Rock Boring Co.^i Rùttand 
Marhle Co. 2 Fed. Eep. 355. Thereàrein this branch of the case no 
allégations upon which to base a prayer for an injunction against the 
defëndant's use or sale of machines. There is, therefore, u6 occasion i«o 
inquire whether the flrst-named décision is inconsistent wîthtKe, sub- 
séquent opinion of the suprême court in iJooi v. Ry. Co. Ï06 U. S. 
189. 
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Infringement of patent No. 41,395 was not shown. In rebuttal of 
the defendant's testimony, the plaintiff called the défendant, and now 
insists that he, by one answer in regard to a date, established an in- 
fringement which had not been the subjeot of previous testimony, 
and that this answer is to overthrow his unif orm déniai of his having 
made the infringing device during the life of the patent without the 
knowledge and permission of the patentée. Sueh testimony is not 
suffîcient to make ont a case of infringement. 

The bill should be dismissed. 



McClosket V. Hamill. 

[Oireuit Court, S. D. New Tofk. Februaiy 19, 1883.) 

' Patent Law— Dibmisbai< of Bnj.. 

Where the subject of the patent in controversy în this case bas been decidect 
by the circt'it court for this district not to be patentable, such decisioa is con- 
clusive on this court, and the bill will be dismissed. 

James C. Cloyd &rii fVm. J. Underwood, Jr., for plaintif. 

Howard A. Sperry, for défendant. 

Shipman, J. This is a bill in equity to restrain the alleged infringe- 
ment of letters patent No. 220,767, whioh were issued to John Mc- 
Closkey on Octobér 21, 1879, for an improved plumbers' trap of soft 
métal. This patent has been twice the subject of examination by 
Judge Wheeler, in the circuit court for this district. McCloskey v. 
Du Bois, 8 Fed. Rep. 710, and 9 Fed. Rep. 38. The facts which the 
plaintiff proved upon the second hearing are the same which he reliea 
upon in this case. Judge Wheeler's opinion was that the alleged 
invention, which is the subject of this patent, is not patentable. 
That must be taken to be the law of this circuit until either a stato 
of facts is proved which shall présent a différent case, or until the 
conclusion pf law upon the facts, as now shown shall be overruled by 
the suprême court. My own examination of the case leads me to 
concur in the resuit which Judge Wheeleb reached. The intention 
oiihè plaintiff in bringing this bill was probably to présent the case 
in such a clear and accurate manner that the conclusion of Judge 
Wheeler might be properly examined by the supreflie court. 

The plea is sustained and the bill is dismissed. 
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HtATT ». SOOTHWOETH. 
(Cireuit Court, N. D. Ohio. February Term, 1883./ 

PATEINTS— RBHSâOE INVALID— CLAIM TOO BROAD— LACHKa 

In Equity. 

Arnold Green, for complainant. 

M. D. <è L. L. Leggett, for défendant. 

DECBEB. 

This cause came on to be heard on this fourteenth day of February, 
1888, upon the bill of complaint, the plea of the défendant, certified 
copies of original patent No. 68,832, granted to Elizabeth Adelaide 
Lake, August 27, 1867, and of the reissue of the same, No. 9,883, 
granted September 27, 1881, to Elizabeth A. L. Hyatt, and argument ■ 
of couusel; and thereupon it is ordered, adjudged, and decreed as 
foUows, to-wit: 

(1) That sàid reissued letters patent No. 9,883, upon which said bill 
of complaint is based, is invalid and of no effect, for thèse reasons : 
First, because said reissue contains: matter not «mbraced in the origi- 
nal; second, becàuse the claims in said reissue are broader than the 
claims of the original; third, bee^use the patentée bas been'guilty 
of lâches in permitting more than lé years to lapse between the date 
of the original and that of the reissue. 

(2) That said plea be sustained» and said bill of complaint be dis- 
missed. 

(3) That the costs in this suit be assessed against the saîd com- 
plainant, and that an exécution issue therefor as in,a case at law. 



TheAcorn. ' 

{District Court, W. D. Pennsylvania. May Term, 1883.) 

Seambn's Wages — SnippiNa without Articles— Verbai, Agreement. 

If the master of a vessel dispenses with shipping articles and disputes ariae 
as to the rate of wages to be paid the mariners, the court will incline to allow 
their claira to the rate paid hy other like vessels leaving the same port at the same 
time on the like voyage. If the seamen can be held to a less rate, by reason of 
a verbal contract, such contract must be clearly establish'ed. 

In Admiralty. 
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Geo. C. Wilson, for litelants. 

D. T. Watson, for respondent. 

AcHEsoN, J. The évidence shows, and, îndeed, the answer admîts, 
that when Duffy and Poe, two of the libelants, were shipped on the 
Acorn, no express agreement was entered into, and nothing was said 
as to the rate of compensation for their services. But, according to 
the clear weight of the évidence, on the first evening after the voyage 
commenced, Cavanaugh, the first mate, who had hired the hands, 
stated in the présence of ail the libelants, in answer to an inquiry of 
anotherof the crew, that the boat would pay the deck hands the same 
wages as other boats going out on that rise did. It is established 
beyond dispute that other boats like the Acorn, on that rise, paid 
their deck hands the rate of wages claimed by the libelants, viz., at 
the rate of $45 per month. This seems to bave beeh the prevailing 
rate, and clearly Duffy and Poe are entitled to be paid at that rate. 

It is, however, alleged, and Cavanaugh testifles, that Conway was 
expressly hired at the rate of $40 a month. This the latter dénies, 
and testifies that when he shipped nothing was said as to the rate of 
compensation. It is certain that no express bargain was made with 
any other of the deck hands on that h'ip ; and Cavanaugh is success- 
fuUy contradicted as to what transpired, in respect to the rate of 
wages, between him and Eoger Williams, in the présence of the other 
deck hands, the first evening the boat was out. Upon the whole I 
think the weight of évidence is on the side of Conway. Moreover, if 
the master of a vessels dispenses with shipping articles, and disputes 
arise as to the rate of wages to to be paid the mariners.the court will 
incline to allow their claim to payment at the rate paid by other like 
vessels leaving the same port at the same time on the like voyage. 
If the seamen can be held to a less rate by reason of a verbal con- 
tract, such contract must be clearly established. 

Let a decree be drawn in favor of the libelants for the amount of 
their respective claims, with interest and costs. 
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Bpeidbll ». Heneici and otliers, Trustées, etc.* 

{Circuit Cov/rt, W. D. Penntylvânia. February 28, 1888.) 

1. Eqtjitt— Limitation of Suits. 

Courts of equity refuse to interfère whare the suitor bas allowed a considér- 
able lapse of time before bringing his action, from considérations of publia 
policy and from the difflculty of doing justice, when the original transactions 
hâve become obscured by time and évidence is lost. 

2. Samb— Diligence an Essbntial Condition to Equitable Relief— Lâches. 

A suitor in equity is required to be " prompt, eager, and ready " in the pur- 
suit of his rights. Diligence is an essential condition of équitable relief, and 
lâches and négligence are always discountenanced. 

3. Same — TEtisTs— Opération of Law of Lâches. 

Where a valid express trust has been created, and is recognized or treated by 
both parties to it as subsisting, mère delay upon the part of the cestvi que trust 
may not defeat his remedy for the enforcement of his rights under the trust ; 
but when a trustée dénies the right of the csstui que trust, and his relation to 
the latter in respect to the trust property hecomes adverse, frora that time the 
right of the eestui que trust to relief is subjcct to the opération of the law of 
lâches. 

In Equity. 

John Barton, H. Markworth, and Wm. Reinecke, for complainant. 

George Shiras, .Jr., and C. S. Fetterman, for défendants. 

Before McKbnnan and Acheson, JJ. 

McKennan, J. This bill is filed by Elias Speidell, a citizen of the 
state of Ohio, against Jacob Henrici and Jonathan Lenz, as trustées 
of the Harmony Society, located in Beaver county, Pennsylvania. 
It allèges — 

ïhat the eoraplainant's father and mother residea m tue Kingaom or wm- 
temberg, Germany, up to about the year 1804, were engaged in farming, were 
without any éducation, but were devout Christians and membersof theestab- 
lished Protestant church of the country. and earnest seekers after spiritual 
light and their own salvation. That, at the same time, one George Rapp lived 
in the same neighborhood and was a man of éducation superior to that of the 
simple farming people, " of great intellectual power, clear-siglited, sharp- 
witted, eager for superiority, and a born leader of men." ïhat about the 
year 1800 the said Kapp bégan to preach clandestinely to many of his fellow- 
countrymen, including the complainant's parents, that the Lord had chosen 
him as their spiritual leader; that the second advent of 'Christ and the begin- 
ning of thé millenium, as taught by the révélation of St. John, were near at 
hand, and that in order to be saved from eternal damnation it was necessary 
for them to separate from the established church of their country and to form 
a settlement of themselves under his guidance and control. That by means 
of his preaching and personal influence over his disciples be caused about 300 

V.16 no. 11 48 *^^"^^^- See7 Sup. et. Eep. 610. 
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tamilies of them to separate from the established church and to believe In and 
accept him as their only spiritual leader and a necessary médium of their sal- 
vation. That he impressed them with the belief that it was necessary for 
their salvation that they should corivert ail their possessions into cash, leave 
their country, and, as the chosen of the Lord, form a colony by themselves in 
the Holy Land or in the United States of America, in which places Christ 
would flrst reappear on earth. That accordingly about 125 families sold ail 
their land and possessions for cash, eraigrated to the United States and settled 
în Butler county, Pennsylvania, upon a wild, uncultivated tract of land 
selected by him at Harmony, where the complainant waa born in the year 
1807; and there they founded a colony or. voluntary association, called and 
known as the "Harmony Society," and became whoUy subjeçt to the absolute 
power and control of said Kapp in both temporal and spiritual afïairs. That 
before their arrivai at Harmony the heads of f amlUes had severalîy paid their 
own expenses and kept separate their own means, but that said Kapp fraud- 
ulently pretended to his foUowers that they could not escape etern^ damna- 
tion unless they would renounce their mode of living in separate and ex- 
clusive homes for each family, and yield up ail their possessions, as had been 
done by the early Christians, and intrust them to him as their apostlë, " to be 
plaeed in a common fuiid of said Harmony Society in the keeping of said 
Eapp as their trustée," and would live henceforth as a community, doing 
such work for it as he should direct, " the avails thereof to form part of said 
common fund," investing him and his successors with the leadership of said 
community, the management of ail said trust funds, and the disposition of 
themselves and of their wives and children, they to receive in return only the 
necessaries of life. That accordingly the parents of the complainant, " in the 
year 1805, yielded up ail their possessions to. the said common fund of said 
Harmony Society," contributing thereto about $1,000, and tlienceforth lived 
in a common household with the rest of said Rapp's foUowers, submitting, 
themSel\'es to his control " to do such work for said community as he directed, 
and allowed the avails thereof to form part of said common fund," recelving 
only the necessaries of life in return; "for none of which they or any of them 
ever received or were promised any other considération than the pretense that 
by oomplying with the teachings of said Rapp they would not be damned," 
and that they would be led by him to eternal salvation. That said Rapp re- 
ceived and accepted said trust fund and its accretions, " not as his own, 
in trust for the members of said families and the contributors to said fund, 
and for their common benetit," and always acknowledged said trust and 
disclairaed any greater interest therein than that of any other contributor 
thereto, or any other right to the management and control thereof than by 
virtue of his apostolic leadership of Said commmiity. That about the year 
1807 he fraudulently ànd conuplly pretended to his followers "that there had 
been no différence of the sexes, nôr any seedof death in man, until both were 
brouglit about by original sin;" "that nll interr'ouvse of the sexes, even in 
wedlock, was poUuting, and that they could not and would not be saved from 
eternal damnation except by adjuration of matriniony and of ail sexual in- 
dulgence by those of his followers who were single, and by a cessation pf ail 
conjugal intercourse by those already married." That accordingly thence- 
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forth ail the married and single members of said community abjured ail sex- 
ual indulgence and lived as if single. That the complainant was reared in 
and as part of said community, and waa. f rom hia earliest infancy, taught to 
believe, and accepted as truC, tlie doctrines aforesaid propounded bysaid Kapp, 
and consistently practiced tlie sarae. Tliat from the time he reached the âge 
of 12 years until he was 24, a period of 13 years, he contributed his labor to 
said trust fund and received nothing in return save the necsssaries of life. 
ïhat the said contributions of the coniplainant to the common fund, deduct- 
ing his subsistance, are largely in excess of the sum of $500, and that by in- 
terest and profits tliey now largely exceed the sum or value of $30,000. That 
about the year 1815 the said community removed to Posey county, Indiana. 
wliere, about the yôar 1816, the complainant's parents died, and that about 
1825 it reraoved to Beaver county, Pennsylvania, the complainant still being 
a member of it, and that it remains there now. That said Eapp ruled over 
said community from 1805 until his death in 1847, exerclsing absolute domin- 
ion over ail Its aff airs. That, in oi:der to keep the members of the community 
in "an ignorant and degraded condition," he interdicted the acquirement of 
any knowledge of theEnglish language by them, or access to books in that lan- 
guage, or association with any but inmates of the community. That in the 
year 1818 the said Kapp destroyed the records of the osigimil contributions to 
said trust fund in 1805, to prevent any knowledge coming to the younger 
members of the communtty, and that he studiously concealed from the con- 
tributors " ail money transactions made by Him, and hâbitually destroyed the 
records thereof." " That the whole of said system of saîd Rapp was répug- 
nant to public policy and the laws of the land, and lawe especially in this: 
that no inmate of said community was permitted by said Bapp to marry 
therein, and that whoever was about to fentér into the mafried staté was com- 
pelled by said Rapp to leavesaid community; and that the complainant, in 
the year 1831, being about to enter into the married state, had to leave and 
did leave said community, though said Eapp did permit, as an exception, a few 
of his favorites to marry in said community, and to remain therein; and until 
the complainant so left said community he was kept under such duress and 
restraint by the iron rule of said Eapp that he did not know and had no 
means of asoertaïning tho iniquity and dégradation thereof, and the impious 
and blasphemous character of the teachings of said Rapp." That said trust 
fund now excceds in value $8,000,000, and the net profits thereof hâve for 
many years exceeded the sum of $200,000. That, at the death of said Rapp, 
Romelius L. Baker and Jacob Henrici succeeded him as trustées of said trust. 
That on the death of said Baker, in 1868, he was succeeded by Jonathan 
Lenz; and that said Ja<K)b Henrici and Jonathan Lenz ara now the trustées 
and managers of ail tlie estate of said Harmony Society, and now acknowl- 
edge said trust, and disclaim any greater inteiest thereia tlxfln any other con- 
tributor to said trust fund. 

And the bill prays — 

That the trust be rescinded as resting upon fraHid and iniquity, and as being 
contraiy to public policy and the laws of the land ; that thé persons interested 
in its assets be remitted to their original rights; that diàcovery be made of 
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the names ànd places of abode of the other persona Interested în the assets; 
that an aecount be taken of the trust funds, and the coraplainant's share 
therein; that he hâve compensation for his contributions to the trust fund; 
and that a distribution of said trust funds be had. 

To this bill the respondents hâve demurred for the following causes : 

(1) That tlie cause of complaint is barred by the statute of limitation; (2) 
that the causes of complaint are sta-le, and ought not, therefore, to be taken 
cognizance of ; (3) generally that no case is stated for relief. 

It is to be noted that the foundation of the complainants' claim to 
relief is his alleged membership of the Harmony Society, and the 
performance of work and labor in its behalf for a period of 12 years 
prier to 1531, amounting in value to a sum exceeding $500. In that 
year he severed his connection with the society, thus emancipating 
himself from the bondage in which he had been held, and was entirely 
free and compétent to assert his légal rights. If he wished to obtain 
compensation for his labor, an action at law was then available to 
him to recover it. If he desired to, assert a claim upon the property 
of the Harmony Society, as one of its beneficiaries, a court of equity 
■was then open to him for the administration of appropriate relief. 
But he rested in entire inaction for more than 50 years, not even 
having made a demand upon the society, in any form, until the 
eeventh of May, 1882. 

And it is also to be noted that, for 17 years after the scales 
fell from his eyes and he was convinced that marriage was not a 
mortal sin, during the life of Mr. Eapp, against whose charactër and 
memory the most vigorous epithets of reproach are directed with un- 
rparing réitération, he made no movement whatever to obtain an 
aecount of the trust and of his owri interest in it. And yet Mr. Rapp, 
as the founder of the society and of the trust, and the sole manager 
of ail its business, was peculiarly capable — if he was not the only 
person who could do so — of furnishing ail required information touch- 
ing ail its affairs, and espècially of the nature, condition, and admin- 
istration of the trust. Besides, the oomplainant, does not seek com- 
pensation for his labor alone — for that he might hâve been remitted 
to his légal remedy; but the fandamental prayer of his bill is that 
the trust be abrogated as founded in imposture and hence unlawful 
in its beginning; and yet for 50 years he was quiescent. 

Ought the bill, then, to be entertained ? 

A snitor in equity is required to be "prompt, eager, and ready" in 
the pui-suit of his rights. Diligence is an essential condition of 
équitable relief, and unexplained négligence is ne ver encouraged. 
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"Xothing can call forth a court of equity iuto activity but conscience, good 
faith. and reasonable diligence. Wlien thèse are wanting, the court is pas- 
sive and does notiiing. Laclies and négligence are always discountenanced, 
and, therefore, from the beginniug of this jurisdiction, there was always a 
limitation of suits in this court." Smith v. Clay, Amb. 645, quoted with ap- 
proval in Brown v. County of B, Vîsta, 95 U. S. 160. 

So, also, says Mr. Justice Swatne in the case last referred to : 

"The law of lâches, like the principle of the limitation of actions, was dic- 
tated by expérience, and. is founded in a salutary policy. The lapse of time 
carries with it the memory and life of witnesses, the muniments of évidence, 
and other means of proof. The rule which gives it the effeet prescribed, is 
necessary to the peace, repose, and welfare of society. A. departure from it 
would open an inlet to the evils intended to be excluded." 

And a^ain : 

" Courts of equity refuse to Interfère after a considérable lîçge of tlme, 
from considérations of public policy, from thedifllculty of doing entire Justice, 
when the original transactions hâve become obscure by time, and the évidence 
may be lost, and from the consciousness that the repose of titles and the se- 
curity of property are mainly promoted by a full enforcement of the maxim, 
vigilantihus et non dormienUbus jura stibserviunt." 1 Story, Eqi Jur. § 529. 

Unless, then, thèse principles of law are inapplicable to the prés- 
ent case, the complainant has lost any title to relief which he may 
hâve had. It is urged that this is an express, continuing, and subsist- 
ing trust, and that, therefore, no lapse of time will impair the com- 
plainant's right to relief. Such a trust is set up in the bill, and the 
demurror admits it to beof that character; and we must, therefore, 
so treat it. 

But it is alleged to bave been q,u imposture, and unlawful in its 
inception, and the main relief sought is thatit be "rescinded and held 
for naught" on that ground. Was, then, there no duty of diligence 
on the part of the complainant under thèse circumstances ? This is 
forcibly answered by Judge Woodward in Price's Appeal, 4 P. P. 
Smith, 482: 

"And if he had gone for rcscinding it, and had convineed the court that it 
was a catching bargain that ought not to be enforced against him, still he 
would havé'enconntered that principle of equity that refuses relief to stale de- 
mands, and which requires conscience, good faith, and reasonable diligence in 
parties complainant. In Roherts v. Turustall, 4 Hare, 262, the vice-chancel- 
lor assumed that the deed in question there might hâve been impeached on 
both grounds assumed against it, if the transaction had been of récent occur- 
rence, but on the authority of several cases refused to interpose after 18 years 
delay tu sue, and declared that the principle of the décisions is, that after so 
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great delaythe injured party mustbeheld tohave walvedhis right to relief, — 
a principle which présupposes a right to set iiskie tlie transaction independ- 
ently of that fact." 

Doubtless, where a valid express trust Qas been oreated, and is 
reeognized or treated by both parties to it as subsisting, mère delay 
on the part of the cestui que trust may net defeat his remedy for the 
enforcement of his rights under the trust. But there is abundant 
authority for the statement that when a trustée dénies the right of 
the' cestui que trust, and his relation to the latter, in respect of the 
trust property, becomes adverse from that time, the right of the cestui 
que trust to relief is subjeet to the opération of the law of lâches. , 1 
Johns. Ch. 90. 

The trust alleged hère was instituted for the equal and exclusive 
benefit of the members of the Harmony Society. It was part of the 
religious as well as secular polity of the society. Fellowship in the 
Society was the only reeognized title to participation in its benefits, 
When that fellowship eeased, from whatever cause, ail further inter- 
est in the trust and ail the privilèges of membership were necessarily 
lost and were denied. From that time fortb the relations of the 
withdrawing member and the society, as to ail the incidents of mem- 
bership, were adverse. This was the attitude of the complainant and 
of the society towards each other. He adjured a tenet of its religious 
creed, and proposed to violate one of its fundamental rules. He was, 
therefore, compelled to leave it, and thenceforth eeased to exercise 
àny of the privilèges or to enjoy any of the benefits of membership, 
but was, as to ail thèse, placed in adverse relations with it. And 
yet, for more than .50 years, he acquiesced in this hostile déniai of 
his right, never questioning the validity of the trust, or making any 
claim to a participation in it. Négligence such as this, so long-con- 
tinued and so expressive, must be considered as a waiver of his right 
to relief. 

We do not discuss or consider the first and third causes of de- 
murrer, because we regard the second as décisive of the case. The 
demurrer, therefore, is sustained upon the second cause assigned, 
and the bUl must be dismissed with costs; and it is so ordered. 



Express Tbusts. It is generally true that statutes of limitation do not 
apply tp express and continuing trusts. Thèse are not cognizable at law but 
only iiî equity, and there the trustée cannot, during the continuance of the 
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Bdnciary relation, set up the statiite of limitations against his cestui que trust.(a) 
Xor aie direct and continuing trusts barred in equity by any rule aa to lâches, 
or Iwpse of time analogous to statutory rules of limitation atlaw, Lapse of 
tlme is no oar to enforcing a trust admitted or proved to be continuing and 
in existence.{6) But the gênerai rule just stated is subject to exceptions in 
three classes of cases, wherein the statut© of limitations or lapse of time will 
bar even an express trust (1) whëre there is a concurrent remedy at law in whicii 
there is a fixed limitation; (2) where there is an open déniai of the trust, with 
notice, which requires action by the cestui que trust, and aftérwards a lapse 
of time which would amount to a bar in law^ (3) Where there are tircum- 
stanee^ shown which, with lapse of time, raise a presumption that the trust 
bas been extingui8hed.(c) 

If the trustée dénies the right of the cestui que trust, and claims adversely 
to him, this amounts to an abandonment of nhe flduciary character, It is a 
renunciation of the trust. So where there is a settlement and a receipt given 
by the cestui que trust to the trustée. Thè trust ceases aa to ail matters prier 
to the settlement. And f rom the date of renouncing the trust, or of settling 
and balancing its accounts, time begins to run against the cestui que trust, 
during which his silence and acquiescence may operate to bar his rights if he 
flnally undertakes to assert them, either at law or in equity.(d!) 

Great driay in seeking to enforce a trust will always hâve great weight 
against the trust, espeeially where the nature and character of the trust has 
becorae obscure, or the acts of the parties or other circumstances give rise to 
presumptions against it.(e) But the question, does a trust exist? must 
always dépend upon the nature of the trust, the relative situation of the par- 
ties to the subjeet-matter of the trust, their relations to each other, and upou 
ail concomitant circumstances, of which lapse of time is but one.(/) Among 
the cases wherein lapse of time has largely determined the court to hold that 
no trust has been established, or that the trust establishedwas différent from 
that claimed or was barred by lapse of time, are the foUowing; Where, In the 
absence of bad faith, rent was received by trustées instead of intérest at the 
oi-dinary rate (whioh intérest would hâve amounted to more than the rent) 
for a period of 80 years, ending more than 20 years before suit was brought, 
it was decided that the rent must be deemed a substitution and satisfaction 
for such intérest during the satne period. (3) lu Miimford v. Murray{h) the 
représentatives of one cestui que trust, under a conveyance in trust to pay 
debts, flled a bill for an account against the trustée. He objeeted that cer- 
tain creditors, oestuis que trust under such deéd, should hâve bèèn made 
parties to the bill. But it appeared that no clalm bad been madd by such cred- 
itors for 20 years, during which time the trust fund had been almost con- 
stantly in controversy, and the trustée défendant had repeatedly stated to the, 

(a) Pawaon V. Bloflgett, 2:1 Ark. 193; Yonng». (<) Taylor v. Bl«Ir, 14 Mo. 437; MUcliell ▼ 

Mackall. 3 Ma. Ch. 398; Fishwick T. Sewell, 0'Nell,4 Nev.BMj Eobertson T. MaoUn, 3 Huyw. 

Har. & J. 393; Shibla v. Ely. 6 N. 3. Eq. 181. 70. 

(4) McDou:(ld V. Sims, 3 Ga. 333; Dow V. Jew- (J) Dean T. Dean, 9 N. J. Ed. 425; Attjr. Gen. 

ell, 18N. tt.340. T. OldSonthSoc. ISAllert, 471. ■ 

(c) Pus. hull V. Hinderer, 28 Olno gt. 5G8. (e) Atty. Gen r. Old South S06. 13 AUon, 474. 

(rf) Muidook T. Hughes, 13 Miss. 219; Williams C") « John'- Ch. 1. 
V, First Preshy. Soc. lOhio SI. 47-':' Dennv. Dean, 
9 N. J. Eq. 125; Wellboin v. Hogers, 21 Ga. 553. 
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plaiiitiff that such creditors had been satisfled. Ifc was decided tliat tbe de- 
fendant was precluded from making the objection. 

An assignment by an administrator to hls individual créditer of choses 
in action belonging to his intestate, without any actual fraud, may ruise a cou- 
structive trust on the part of the créditer; but a court of equity will not dé- 
clare it to exist af ter a lapse of 20 years from the time when the transaction 
becarae known.(j) Wbere 70 years had elapsed since a sale of stock alleged to 
hâve been in trust for a person dead at the time of filing the bill, who was 
not ignorant of nor deoeived as to the facts, and who never claimed under the 
alleged trust, it was held that equity would not interfère to establish the 
trust, (y) So, where a party abandons or refuses to acknowlege a trust and 
holds land adversely, the statute of limitations will ruu against claimants to 
such land in equity as well as at law.(fe) Where three several holders of notes 
secured by a trust mortgage severally bought parcels of the mortgaged land 
sold on exécution under a pararaount judgment, and a holder of other notes 
secured by the mortgage, who knew of the purchases, aftér waiting nine years, 
brought suit to charge such purchasers aa trustées, his claim was held barred 
by lâches. (Z) 

Instances of the enforcement of trusts, notwithstanding the lapse of long 
oeriods of time, are the followiug: While a son was absent and his where- 
abouts unknown, his mother became his guardian and received his estate. 
Upon her death her distributoes took it with knowledge of the manner in 
which she held it, and agreod to hold it subject to the claim of the son or his 
représentatives. The latter subsequently claimed the property and it was de- 
cided that the distributees took it subject to the trust in favor of the sou, and, 
not holding it adversely, could not set up the statute of limitations, and that 
they were liable for proflts.(w) In Griffln v. Maeaulayin) it is decided 
the cestui que trust (creditor) under a deed, whose interest thereunder was 
admitted, was not guilty of lâches because he did not compel an account by 
suit from the trustées for more than 20 years after the deed was made, and 
then permitted the suit to abate, and did not file another bill until after the 
lapse of another 20 years. 

Under an agreement between and A. and B. in 1837, B. took a transfer of a 
land certiflcate to hold one-half in trust for A. The patent was issued in 
1847, and B. acknowledged the trust in 18i8. The flrst act of hostility to A.'s 
claim was the sale of the land by B.'s administrator in 1852, and the suit to 
enforce the trust was begun in December, before the payment of the purchase 
raoney. It was decided that the claim was not stale.(o) Land of a debtor 
was sold under a deed of trust, in the absence of the trustée, and bought by a 
creditor for one-half its value, who took possession at once, making no im- 
provements, aud holding the property five years and a half, reseiving a large 
rental. It was decided that this period of delay did not eut off the debtor's right 
to redeem.(p) Where some of the devisees of an undivided tract of land re- 

(0 Morris t. Duke. 2 Pat. & H. 462. (OKnox v. Randall, 21 Minn. 479. 

(;•) Halsey v. Tnte, 62 Pa. St. 311. (m) Moor v. Shepard, 2 Duv. (Ky.) 123. 

(*) Baumer t. Straup, 21 Md. 323; Merrlam v. (») 7 Grat. 476. 

Hassam, 14 Allen, 516; Marr V. Chester, 1 Swan, (o) Hodges v. Johnson, 16 Tex. 57. 

116. (p) Spurlock V. Sproule, 72 Mo. 603. 
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covered possession of the whoje tract in an action to whlch the rest of the 
deviseea were not made parties, it was held that the heirs o£ the lattef dev- 
isees, who brought suit to recover the shares of their ancestor within a short 
time aft«r they h ad knowledge of their interest in the land, were not barred, 
though about 18 years had elapsed since the flrst devisees had entered into 
possession. (g) Where a bill shows an undoubted équitable title in the com- 
plainants, and seelcs a divestiture of the outstanding naked légal title in the 
heirs of the deceased trustée, a défendant who ia alleged to be in possession, 
and committing waste, but whose possession isnot shown to be hostile to the 
complainants, cannot set up the staleness of the complainants' demand, though 
it appears to be more tban 30 years old.(r) 

CoNSTRtJOTiVB TRUSTS. In cases involving constructive trusts a différent 
rule prevails. Lapse of time, especially when coupled with occupancy and 
improvement of the property by the alleged trustée, has been held a bar to 
the enforcement of a resulting trust in many cases, even though the fraud 
was évident, and the right to relief originally clear.(s) The foUowing perioda 
of time hâve been held to bar actions to establish and enforce resulting 
trusts: 17 years ;(«) 19 years ;(m) 20 years a bar ;(t)) 21 years ;(w) 25 years ";(») 



(«) Hatae T. Long, E3 lowa, 299. 

(O Shorter v. Smith, 66 Ala. 20a 

(•) Sanderlancl ▼. Sunderland, 19 Iowb, 325} 
Newiand v. Early, 3 Tenn. Ch. 714; Trafford T. 
Wilkinson, 3 Tenn. Ch. 701 ; Doaglaa T. Lncai, 
63 Fa. St. 11 ; HaU T. Doran, 13 lowa, 368 ; Best T. 
Campbell, 63 Pa, St. 478; Brown v. Guthrie, 87 
Tei. 610; Strempfler ▼. Roberts, 18 Pa. St. 283; 
Robertson t. Macklin, 3 Hayw. 70; Bnckford T. 
Wade, 17 Ves. 97 ; Delana T. Delane, 7 Bro. P. 0. 
279; Clegg t. Edmonson, 8 De G., M. k 0.7S7; 
Groves v. Grove», 3 T. & J. 172; Peebles v. Read- 
ing, 8 Serg. & R. 48i ; Graham t. Donuldson, 6 
Watts, 471; Haines T. O'Connor, 10 Watta, 316; 
Miller V. Blose, 30 Grat. 744 ; Jenninga T. Shack. 
lett, 30 Grat. 763; King v. Pnrdee, 96 U.S. 90| 
Midner v. Midner, 26 N. J. Eq. 299; Smith T. Pat- 
ton, 12 W. Va. 641 ; Harden v. Parsons, 1 Ed. 145 ; 
Vllline» T. Norfleet, 2 Dbt. Eq. 167 ; Portlock v. 
Gardner, I Hare, 694; Beckford v. Wade, 17 Vea. 
97; Chalmer t. Bradley, 1 J. & W. 69; Cholmon. 
dely V. Clinton, 1 J. & W. 151; Smith v. Clay, 3 
Bro. Ch. 639; Hawley T. Cramer, 4 Cow. 117; 
Dobson T. Racey, 3 Sandf. Ch. 61 ; Powell v. Mar- 
ray, 3 Kdw. Ch. 644; Anderson v. Barchell, 6 
Grat. 405; Colman v. Lyne, 4 Uand. 464; Irvine 
T. Robt, 3 Rand. 649; Gould v. Gould, 3 Story, 
616; Hongh t. Blchardson, 3 Story, 669 ; Veasie 
V. Williams, 8 How. 1S4; Hallett v. ColUns, 10 
How. 174; Wagner V. Baird, 7 How. 2i4; Me- 
Knight T. Taylor, 1 How. 161 ; Platt ▼. Vattler, 
» Pet. 406; Andrew T. Wrlgley, 4 Bro. Ch. 124; 
Blennerhassett v. Day, 2B, Is B. 118; Gregory v. 
Gregory, Cowp. 201; Jac.631; Selsey .T.Rhodes, 
1 Bligh, N. S, 1 ; Champion v. Rlgby, 1 R. et M. 
639; Ex parte Granger, 2 Deac. & Ch. 459; CoU 
lard T. Hare, 2 R. & M. 675; Norris T. Neve,3 
Atk. 38; Pryce v. Byrn, 5 Ves. 681; Morse t 
Royal, 13 Ves. 355 ; Medllcott T. O'Doimell, 1 B. k 



B. 1C8; HataeldT.MontgomeTr,SPort.6S; Bond 
T. Brown, 1 Harp. Eq. 270; Edwards t. Roberts, 
7Sm. kM. 644; PeacockT.Black,HalBt.Eq.536; 
Steeler.Kinkle, 8Ala.362; Smith T. Clay, Amb. 
646; Bond T. Hopkins, 1 Soh. k Lef. 413 ; Hoven. 
d«n ▼. Annesley, 2 Soh. k t«lr.630; Stackbonse t. 
Barnston, 10 Ves. 466 ; Ex parte De wdney, 15 Ves. 
496; KansT. Bloodgood, 7 Johns. Oh. 93] Dextei 
r. Arnold, 3 Samn. 153; De Couche r. Savetier, 3 
Johns. Ch. 190; Marray t. Coster, 20 Jnhns. 676 ; 
ProTost T. Qratx, 6 Wheat.481; Hnghes y. Ed- 
wards, 9 Wheat. 489; Elmendorf y. Taylor, 10 
Wheat. 168; Miller v. Mcintire, 6 Pet. 61; Sher. 
wood teatton, S Mason, 143; Williams y. First 
Pt^Bby -00.478. 

(0 Baker y. Head, IS Beav. 393; Bmerlck y. 
Emerick, 3 Grant, 296; Hite y. Hite, 1 B. Mon. 
177. 

(u) Brnce y. Chlld, 4 Hawks, 372. 

(r) Norris' %peal, 71 Pa. St. 121; Walker y. 
Walker, 16 Serg. k R. 379 ; United States Bank y. 
Biddle, 2 Pars. Eq. 31; Perry y. Cralg, 3 Miss. 
625 ; Fleld T. Wllson, 6 B. Mon. 479; Thompson y. 
Blair, 3 Marphy, 693; Ward y. Van Bakkelen, 1 
Paige, 100; Farr y. Farr, 1 HÙl, Eq. 391; Bruce 
y. Chlld, 4 Hawks, 3?2; Ferris y. Henderson, 13 
Pa. St. 64; McDowell y. Goldsmith, 2 Md. Ch. 
370 ; Smith t. Clay, 3 Bro. Ch. 639n ; Hovenden y. 
Annesiey, 2 Sch. k L. 6.36 ; Stackhonse y, Barn- 
ston, 10 Ves. 466; Pr. o y. Byrn, 6 Ves. 631; 
Bright y. Legerton, 29 Beay. 60; 2 De G., F. k J. 
603; Hodgson y. Bibby, 32 Bear. 221; Browne 
y. Cross, 14 Beav. 103 ; B« McKenna, 13 Ir. Eq. 
239; Clanricarde y. Hennlng, 30 Beav. 176; Scott 
y. Haddock, 11 Ga. 253; Obel y. ^ishop, 1 De G., 
P. k J. 137. 

(w) Selsey y. Rhoades, 1 Bligh, N. S. 1. 

(s) Blennerhassett y. Day, 2 B. k B. 118. 
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27 years ■,{y) 30 yéàrs ;(2f) 38 years ;(a) 40 years, and th.'e death of ail the par- 
ties ;(6) 46 yeaffl ;(c) 50 year3.(d) On the other hand, the following lapaes of 
timehas been held not tobe abar: 11 years ;(e) 12 years ;(/) 18 years. (i?) 

The true view is that the lapse of time is only one circu mstance of the raany 
froiu which the conclusion of lâches must be drawn. Each case is to bs de- 
termined by its own faets.(ft) 

Excuses. The lapse of time or lâches which will bar the enforceineut of 
a trust may be texcused ; as, for example, by lack of knowledge on the part of 
the oestui que trust, his absence from the country, his disability, such as in- 
fancy, insanity, or eoverture. The delay may evea hâve been caused by the 
défendant himself, in which case it is, of course, no bar to the action.(î) Mère 
lapse of time v?ill not bar infant heirs from relief on a constructive trust orig- 
inating in fraud. In this case the three children of the intestate were ail 
under 12 years of âge at the time of the administrator's fraudaient sale of the 
land o£ the deceased, through a by-bidder, to himself in 1844. The adminis- 
trator remained in possession until hia death, in 1859. Against his devisee the 
three heirs, in 1861, brought a bill for a reconveyance, and an account of the 
rent and profits. There was no showing of the date of their discovery of the 
fraud or of acquiescence iti the wrong, but a presumption arose from their 
âge, sex, and distant locality that there was no such lâches as would bar re- 
lief.(y) And even children must act with reasonable promptness. If a child, 
seeking to enforee against a parent a trtist resulting from a conveyance from 
the child to the parent, obtained by the parent's exercise of improper influences, 
waitb until the parent has died, or until third parties hâve acquired rights, the 
remedy will be barred by lapse of time and laches.(&) But want of évidence 
is not an excuse for delay after notice ; (ï) nor is poverty and inability topros- 
ecuteany excuse, (ffi) > 

Keceipt of a part of the property due from the trustée is not a waiver of 
the rights of the cestui que tnist to the whole of the trust property.(») Nor 
i:3 rnere neglect to sue for a few years a bar.(o) And a cestui que trust must 

(y) Hayes V. Gbode, 7 Leigh, 4'"6. v. BIckerton, 3 Swaiis, Sln ; Mlchoad t. Glrod, « 

(î) Harrod v. Fountleroy, 3 J. J. Marsh, 648; How 661; Ferris v. Henderson, 12 Pa. St. 49; 

Bond T. Brown, Harp. Eq. 27(1 ; Page v. Booth, 1 Pickett v. Loggan, 14 Ves. 216; PurceU y. Me 

Rob. Va. 161; Phillips v. Beldon, 2 Edw. Ch. 1. Namara, Id. 91 ; Aylewood T. Kearney, 8 B. & B. 

(o) Powell T. Murray, lu Palge, 256. 263 j Mnrray T. Palmer, 2 Sch. & Lef. 487 ; War. 

(») Prévost V. Gratz, 6 Wheat. 481. ner v. Daniels, 1 W fc M. 111; Bowen y Erans, 

(c) Maxwell T. Kennedy, 8 How. 210. 2 H. L. Cas. 257 ; Trevelyan v. Charter, 11 Cl & 

(li) Andersen V. Barwelj, 6 Grat.405. Fin. 714; Napton v. Leaton, 71 Mo. 358. See 

^e)MuIhaIIenT.Mnram, 3Dr. &W. 317. Henry v. Conn, 120hlo, 193; Qeaton T.Geaton,4 

(/) Newman T. Early, 3 Tenn. Ch. 714; Butler BraMw. 579. 

V. Haskell, 4 Des. 651. (j) Miles v. Wheeler, 43 111. 123. 

(g) Grisl)y v. Mousley, 4 De G. & J. 78 ; Bell v. (fc) Taylor v. Taylor, 8 How. 201 ; Brown v, 

Webb, 2 Gill, 263. Carter, 6 Ves. 877; Crispell v. Dubois, 4 Barb. 

(A) Michond y. Glrod, 4 How. Ml ; Wafford v. 333 ; Wright v. Vanderplank, 2 K. & J. 1 ; 8 De G., 

Wilkinson, 3 Tenn. Ch. 701; Boone V. Chiles, 10 M. & G. 133. 

Pet. 177 ; Pyoe-V. Byrn, 6 Ves. 681 ; Carpenter v. (/) Parkam v. McCravy, 6 Rioh. Eq. 114. 

Canal Co. 3S Ohio St. 307; Provost v. Gratz, 6 (m) Perry v. Craig, 3 Mo. 616; Locker T. 

Wheat. 461. Armstro«g,2Dev.&B. 174; Maxwell V.Kennedy, 

(0 Sears V. Shàler, 6 N. Y. 268; Richardson T. 8 How. 210; Roberts v. Tunstall, 4Hare,367. 

Jones, 3 G. &J. 163; Doggett v. Emeraon,3Story, (n) Thompson T. Finch, 22Beav.316; S De G.,. 

700; Callendar T. Collgrove, 17 Conn. 1 ; Phalen M. & G. 660. 

v.Clarke,19Conn.421; Henry Co. v. Winnebngo, (o) Hanchett v. Briscoe, 22BeaT.493. 

62 m. 299; Hullett v. Colllns, 10 Huw. 174; Uider 
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ûave actual kiiowledge of the breach of trust betore acquiesoence can be în- 
ferred, and it is not the duty of the aestui que trust to make inquiry.(p) Nor 
can a cestui que trust sue until his interest falls into possession.(g) 
Chicago. Adelbebt Hamilton, 

(ji) Thompson t. Finch, 22 Bear. 325] 8 De G.. (?) Knlght r. Bower, 2 De O. & J. 421, 413; 

M. & G. 660; Life Ass'n of Scotland T. Slddall, 3 Life Ass'n of Scotliiad t. Slddall, 3 De G., F. h 
DeG..F.&J.73; Provost v.Gratz,6 Wheât.48l5 J.72. 
MeUlsh'e Kstiite, 1 Pars. Eq. 4S6 ; Beesou v. Bee- 
«OD, 9 Barr. DOU. 



Tysbn and others v. Wabash Ry. Go. and othera.* 
(Circuit Court, D. Indiana. Pebruary 16, 1883.) 

1. Railroad Consolidatiok — Indiana Statutb of — Powbb and LiABrLrrr of 

Consolidated Company dndbr. 

The resuit of consolidation under the statute is that the statutë becomes 
part of the contract of consolidation; the Consolidated company assumes 
the liabilities and suoceeds to the rights of the constituent companies. The 
Consolidated company is substituted for them. Unsecured debta of the latter 
remain unsecured debts of the former. The Consolidated company may exé- 
cute a mortgage upon ail of the Consolidated property, which would bê para- 
mount to the unsecured debts of the constituent companies, 

2. Vendor's Lien — Debt op Thibd Pbbson — Ween a Lïen. 

When the considération for the conveyance of property is the payment by 
the vendee of the debt of a third person, a lien exista upon the property con- 
Teyed for the beneflt of such third person. 
5. Securitt— Lien— Eqdity Effectuâtes Intent, Reoabdless of Form. 

■Whenever it fairly appears f rom an instrument, notwithstanding its form, 
that it is intended to aSord a security, an équitable lien exista in favor of the 
person in whose behalf the provision is made. 

In 1862 the Toledo & Wabash Eailway Company, of Ohio and 
Indiana, made an issue of bonds to the amount of $600,000, with 
interest payable semi-annually at 7 per cent., and principal payable 
May 1, 1883. Each bond bore upon its face the name, "equipment 
bond," although they were not especially secured upon any equipment 
of the company. At the time of their issue the company was liable 
for bonds to the amount of $5,900,000, secured by mortgages. In 
1865 the Toledo & Wabash Eailway Company became Consolidated 
with other companies in Illinois, and the Toledo, Wabash & Western 
Eailway Company was formed. In the articles of consolidation one 
of the "bases and conditions" thereof was stated to be, as to ail 
bonds, that they "shaU, as to the principal and interest thereon, as 

*Reportcd by Charles H. McCarer, Asst. U. S. Atty. 
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the same shall respectively fall due, be proteoted" l)y the new Com- 
pany. The équipaient bonds were included m the indebtedness oî 
the Toledo & Wabash Company, which the newcompany was to "pro- 
tect" and pay. 

On the first day of February, 1867, the Toledo, Wabash & West- 
ern Company executed its bonds, amounting to $15,000,000, and a 
trust deed upon ail its property to secure them. This was done to 
fund the eompany's indebtedness, which, including the equipment 
bonds, amounted to 113,300,000, and to raise $1,700,000 to pur- 
chase additional equipment. In this mortgage it was recited "that 
of the ampunt of said bonds so made and issued there should be re- 
tained $13,300,000, to retire, in such manner and upon such terms 
as the directors of such company may from time to time prescribe, 
a like amount of the bonds of the various companies herein aboyé 
enumerated and described, and representing the aforesaid funded 
debt." The equipment bonds appeared in the list of bonds described 
in the mortgage, which were to be taken up by the new issue. After 
a small part of the old bonds had been exchanged for new ones, this 
funding scheme seems to hâve been abandoned. 

In 1873 the Toledo, Wabash & Western Eailway executed a mort- 
gage for $5,000,000, and in 1875 proceedihgs were instituted to fore- 
close under it, and a sale took place June, 1876, of ail the property 
in Ohio, Indiana, and Illinois, "without préjudice to any claim that 
may be made by the holders of the bonds called the equipment 
bonds." 

Interest on the equipment bonds was regularly paid up to and in- 
cluding that due first November, 1874. But the purchasers at the 
sale of 1876, and their successor company, the Wabash Railway 
Company, having deelined and refused to pay further interest, or in 
any way to recognize thèse bonds, this suit was begun in 1878 in the 
Fountain circuit court of Indiana. It was immediately removed by 
the railway company to the United States circuit court. The Wabash 
Eailway Company having since been Consolidated with the St. Louis, 
Kansas City & Northern Eailway Company, the Consolidated com- 
pany, the Wabash, St. Louis & Pacific Eailway Company, was joined 
as défendant in possession. 

Charles W. Hassler, for plaintiff. 

Wager Stvayne and Baker, Hord dû Hendricks, for respondent. 

Gresham, J. No lien of any kind existed in favor of the holders 
of the equipment bonds prior to the consolidation in 1865. It can- 
not be disputed that before this consolidation, which was authorized 
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by law and untainted by fraud, the Toledo & Wabash Company 
might hâve exeouted a mortgage upon ail its property, which would 
Ixave been paramount to ail its unsecured indebtedness, including the 
equipment bonds. The statute authorizing the consolidation of rail- 
roads and their possessions was in force when the equipment bonds 
were issued and sold, and it became a part of the contract between 
the Toledo & Wabash Company and the purchasers of those bonds. 
The purchasers must therefore be held to hâve contemplated, at the 
time they bought their bonds, that the Toledo & Wabash Company 
could, and possibly would, consolidate with other railroad companies. 
The resuit of a consolidation under the statute is that the Consoli- 
dated Company assumes the liabilities and succeeds to the rights of 
the constituent companies. That being so, it follows that the Con- 
solidated Company may exécute a mortgage upon ail the Consolidated 
property, vyhich will be paramount to the unsecured indebtedness of 
the constituent companies. McMahan v. Morrison, 16 Ind. 172; In- 
dianapolis, C. é L. R. Co. v. Jones, 29 Ind. 465 ; JeffersonvÙle , M. â: 
I. R. Go. V. Hendricka, il Ind. 50; Paine v. Lake Erie de L. B. Co. 
31 Ind. 283. 

Was there anything in the terms of the consolidation of 1865 that 
gave to the holders of the equipment bonds a security or lien which 
théy had not before? Did the Consolidated company take the prop- 
erty and franchises of the Toledo & Wabash Company with an in- 
cumbranoe which did not rest upon them before ? 

It was compétent for the constituent companies to agrée upon their 
own terms of consolidation provided they were not in violation of the 
statute authorizing consolidation. The property and rights of the 
Toledo & Wabash Company, at the time of the consolidation, were 
estimated to be worth $10,000,000. Part of the considération for 
the transfer of this property to the Consolidated company was the 
payment of the $600,000 of equipment bonds. The consolidation 
agreement containa the following : 

" It is f urther agreed that the bouds and otlier debts herein above specifled 
and not otherwise provided for in this agreement shall, as to the principal and 
interest thereon, aa the same shall respectively fall due, be protected by the 
Consolidated company according to the true meaning and effiect of the instru- 
ments or bonds by which such indebtedness of the several consolidating com- 
panies may be evidenced." 

The equipment bonds are embraced in the schedule of bonds and 
debts referred to in this clause. The agreement to pay thèse bonds 
as part of the purchase price of the property put into the consolida- 
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tion by the Toledo & Wabash Company was made for the benefit of 
the equipment bondholders, who thus aoquired an équitable lien on 
such property. This lien is good against ail persons, except subsé- 
quent purchasers without notice. 

When the considération for conveyance of property is the payment 
by the vendee of the debt of a third person, a lien exista upon the 
property conveyed for the benefit of such third persou. Nickols v. 
Glovcr, 41 Ind. 24; Story, Eq, 1244; Clyde v. Simpson, 4 Ohio St. 
445; Vanmetera v. Vatimeters, 3 Grat. 148; Harris v. Fly, 7 Paige, 
421; HaUett v. HaUett, 2 Paige, 15. 

It was no doubt the intention of the législature in passing the statute 
authorizing the consolidation of railroad companies that the oonaoli- 
dated company should be substituted for the constituent companies and 
that the unsecured indebtedness of the latter should romain unseeured 
indebtedness of the former. While this is the result of a consolidation 
under the statute, as already stated, the consolidation may be on such 
terms as suit the eontraeting parties, provided thèse terma do not vio- 
late the statute. One of the stipulations of the conaolidation agreement 
was payment by the Consolidated company of the equipment bonds. 
The language of this part of the agreement, considered in connection 
with the terms and récitals of the conaolidated mortgage, the con- 
solidation agreement of 1868, the deed of further assurance and the 
prompt payment of interest on the equipment bonds, semi-annually 
as it beeame due for eight years after 1865, shows that something 
more was intended than the mère assumption of an unsecured in- 
debtedness. The proceeds of the equipment bonds had been expended 
in the betterment of the property of the Toledo & Wabash Company ; 
that company was to pass out of existence, and its entire property 
was to become part of the possessions of the Consolidated company. 
For this reason, it may hâve been thought just to the ownera of equip- 
ment bonds that they should bave security in the nature of a lien on 
the property superior to any rights that might thereafter be acquired. 
We may assume that it was well understood by ail the parties to the 
consolidation agreement of 1865 that th« Consolidated company, by 
the mare force of the statute which authorized its création, was bound 
to pay ail the debts of the constituent companies. No one under- 
stands that better than the counsel who drew up the consolidation 
agreement. If nothing more was contemplated by the clause quoted 
from this agreement than a promise to pay the equipment bonds as 
unsecured indebtedness, why was the word "proteot" used? If the 
counsel of the défendants are correct in their interprétation of that 
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word, its use was whoUy unnecessary. Whenever it fairly appears 
from an instrument, notwithstanding its form, that it is intended to 
afford a security, an équitable lien exista in favor of the person for 
whose behalf the provision is made. Jones, Mortg. 162. 

The Wabash, St. Louis & Paciûc Company now owns and opérâtes 
the property which the Toledo, Wabash & Western Company acquired 
from the Toledo & Wabash Company, and dénies its liability on the 
equipment bonds. There is nothing to prevent the holdera of thèse 
bonds from asserting againat the présent owners of this property the 
équitable lien which they were entitled to under the consolidation 
agreement of 1865. Ail subséquent interests bave been acquired 
virith knowledge of this agreeinent. 

Thèse are briefly myreasons for holding that the equipment bonds 
are a charge upon the property now owned by the Wabash, St. Louis 
& Pacific Company, whichoriginally belonged to the Toledo & Wabash 
Company. 

A decree will be entered declaring suoh a charge, and for aocrued 
interest. 

The case would hâve been decided at an earlier day but for a state- 
ment made by the complainant's counsel that the matter in dispute 
might be amicably adjusted. 



Motion for rebearing, argued before Justice Hat^lan and Judge Woods, 
was denied, and decree ordered to be entered in accordaace with Judge 
Gjeibsham's décision. 



Bainey V. Baltimore & 0. E. Co. and others. 

{Circuit Court, W. D. Pennaylvania. March 26, 1883. 

fiAiLnoAD — CoNSTituoTiON— Location — Injonction — Thebatened Injurt to 
Lahd-Owneb. 

Where, during the progress of the construction of a Une of railway over a 
tract of land, a dispute arises between the land-owner and railroad company as 
to the true location of the railway under a written grant of way, and the ques- 
tion of fact is disputahle and dépends upon paroi testimony, the court will not 
arrest the construction of the road by preliminary injunction, but will reserve 
the détermination of the question for final hearing, no injury being threatened 
the land-owner which maynot be compensated pecuniarily; but the court will 
require ample security to be given the land-owner for ail damages recoverable 
by him in c ase of a final décision adverse to the company. 
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In Equîty, Sur motion for a preliminary injunetîon. 

John Dalzell and Hon. J. S. Black, for complainant. 

George Shiras, Jr., D. T. Watson, and Knox ce lieed, for défend- 
ants. 

Before McKbnnan and Acheson, JJ. 

AcHEBON, J. On the twenty-ninth day of September, 1880, the 
Baltimore & Ohio Baiiroad Company and the complainant entered 
into a written agreement, wliereby the company covenanted "to con- 
Btruct and complète, or cause to be constructed and completed by a 
company authorized so to do, at the earliest practicable period, and 
not later than the thirtieth day of November, 1880, a branoh railroad 
extending from and Connecting with some point on the line of the 
Pittsburgh & Connellsville Eailroad, north of Connellsville, to the 
mouth of Dickinson run, on the south bank of the Youghiogheny 
river, and to connect the same with the siding" of the complainant ; 
"said branch road to beof the same gange and character as the Pitts- 
burgh & Connellsville Eailroad." On the part of the complainant, 
the agreement contains the stipulation following, to-wit : 

"Said Eainey agrées to give said flrst parties, [the Baltimore & Oliio Rail- 
road Company,] or tlie corporation building said branch road, free of cost, a 
right of way for said branch road over the property of said Eainey, extending 
along the bank of the Youghiogheny river, on the north of his siding, at a 
proper distance therefrotn ; reserving, however, to said Bainey and his assigns 
the right of crossing said track." 

The agreement embraces provisions toucbîng other matters, none 
of which it ia necessary to recite, save the concluding clause, which 
is in thèse words : 

" It is f urther agi'eed by said flrst party that upon any failure or def ault 
made in regard to oarrying out in good faith the covenants and guaranties 
herein stated, that then it wîll forthwith redeena and pay in cash said trafic 
bonds and interest, and forfeit any rights acquired by virtue of thia contract, 
excepting that there shall be no forfeiture of said right of way for said branch 
road." 

The Baltimore & Ohio Eailroad Company commenced building this 
branch road in the summer or early fall of 1880, but it was not 
until July, 1881, that the rails were laid from the point of junction 
with the Pittsburgh & Connellsville Eailroad to a point on the com- 
plainant's property opposite his coke ovens then erected. Connection 
was then made with the complainant's siding in front of his coke pvena, 
and the railroad extended westwardly over his property the distance 
of some 200 feet beyond the point of connection. The line of rail- 



EAINEY V. BALTIMOBB 4 0. B. 00. 769 

road sô' constructed over Ihe complaîiiant's property was âlong thô 
bank of the Youghiogheny river, on the horth of the complainant's 
siding as it then existed, and was at a proper distance therefrom. The 
railroad company then suspended the further construction ôf ita road 
over the complainant's property, but the évidence tends to show that 
work on other portions of the line of road was thereafter prosecuted 
without interruption. 

From the time the connection was made with the complainant's 
siding, as above mentioned, he has shipped bis coke over the railroad 
80 far as built to the Pittsburgh & Connellsville Eailroad. 

On October 6, 1882, the railroad company resupied work upon the 
complainant's property and commenced to extend its road over the' 
same westwardly from the point it had reached in July, 1881; but 
a conflict in respect to the true line of location immediately arose be- 
tween the parties and their respective employés. After July, 1881, 
the complainant had extended his siding westwardly, and he was en- 
gaged in its further extension in that direction when the railroad 
company reeommenced work at that point. The complainant's land 
in many places rises very abraptly from the Youghiogheny river, and 
along the entire river front the ground suitable for railroad traoks 
lies within narrow limits, Hence the conflict betwen the parties, the 
complainant claiming the right to construot his extended siding and 
the railroad company its road upon substantially the same line. The 
real dispute between the parties is just hère. Other questions hâve, 
indeed, arisen and are involved in the case, but this is the root of the 
controversy. 

The complainant insists that the siding mentioned in the written 
agreement was not a siding then existing or visibly located upon his 
property, but a prospective siding thereafter to be constructed through 
his entire property, aceording to a survey and location already made, 
and of which he claims the Baltimore & Ohio Eailroad Company 
then had knowledge. On the other hand, the défendants, denying 
such knowledge, maintain that as early as February, 1880, the en- 
tire line for said branch railroad had been surveyed, located, and 
finally and legally adopted, and that the same was visibly and plainly 
marked upon and through the complainant's land; that this location 
was known to him at and before the time' the agreement of Septem- 
ber 29, 1880, was executed; that before said date the complainant 
had located and defined his siding upon the ground, and the same 
was then actually graded, and was the siding referred to in the agree- 
v.l5,no.ll — 49 
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mont; that the parties, cpatraeted with référence to that siding, and 
the route for the railroad westwardly thereof, as then located and 
màrked upon the ground, and tUat in the «onstruction of the road 
the défendants hâve conformed and are conforming to that loca- 
tion. 

In December last we heard i&nd refused a motion for a prelimi- 
nary injunotion against the Baltimore & Ohio Bailroad Company to 
restrain it from consttucting the said branoh road over the complain- 
ant's property on the Une of location claimed by it. But, while ref using 
the motion, we requiréd the company to give the complainant ample 
gôeurity for thei payment of ail damages reeoverable by him in case 
the right claimed by the eaid company upon his property should, on 
final heating, be deoided adwrsely to it. This we did because, upon 
the affidavits then submitted to us, we regarded the question of faot 
as to what was the true location of the railroad over the defendant's 
property, underthe agreement,; as disputable. We were of opinion 
that we could not safely pàss upon i that question, or take action in 
respect to it, until final hearing, when, if our décision were in favor 
of the complainant, we could eompel the railroad company to remove 
its track and restore the complainant's premises to their former con- 
dition, and make him adéquate compensation in damages. No in- 
jury was or is threatened to the complainant that may not be thus 
çompensE^ted, where^s to arrest the railroad company in the construc- 
tion of its road might resuit in embarrassments and losses very dif- 
ficult pf pecuniary récompense. Eeeping in mind the well-knowu 
principle which requires courts of equity, in the granting.or withhold- 
ing of a preliminary injunctïo^ in a case involving a controverted 
question of fact, to balance the inconveniences and injury likely to 
be incurred by the respective parties, our conclusion was that in the 
présent instance such injunotion, should be denied. 

Eecently the complainant amended his bill by making the Pitts- 
burgh, McKeesport & Youghiogheny Eailroad Company a party de- 
fendant, and by introdùcing new matter. We thereupon allowed the 
complainant to renew his motion for a preliminary injunotion, and 
it has been again fuHy and ably argued, and the case reconsidered. 

Having carefully re-examined the grounds of our former refusai to 
grant a preliminary injunotion, we are entirely satisfied of the sound- 
ness of the conclusion we then reached. Indeed, the additional affi- 
davits submitted on the part of the défendants oonfirm us in the view 
that we should forbear making any deçree affecting the rights of the 
parties until final hearing. 
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As to the new questions ràised by the amendment, it need only be 
Baid that we do not deem it proper at this stage of the case to dis- 
cuss them, or express our vièws in respect thereto. 

The motion for a preliminary injunction is denied. 



Fbbguson and others v. Dent and others. 

{Circuit Court, W. D. Tennetsee. Match 21, 1883.) . 

1. E<iTJiTT Practioe — Infant Défendants— OosTa—RECBiTKB. 

Where a bill is flled to avoid decds for fraud, and the property la placed in- 
the hands of a receiver, the current expenses of minor défendants for costs of 
litigation will not be paid ont of funds in the hands of the receiver. 
2i Samb — Guardian ad Iittem — DefendiNg in Forma Paupekis — Indigent 
MmoRS. 

Although it is the settled practice in Tennessee that infants can neither sue 
nor défend in forma pauperii, such is not the rule of the fédéral courts of 
equity, in which they may so sue or défend. 

In Equity. 

T. B. Edgington, for plaintiffs. 

George Dent and G. W. Frayser, for défendants i 

Hammond, J. This bill seeks to avoid certain conveyances Irom 
the ancestor of the plaintiffs to the ancestor of the défendants, for 
aJleged fraud jn their procurement. A receiver has been appointed, 
and the property is now in bis possession. The défendants are tak- 
ing proof before an examiner of this court. Application was made to 
require the examiner to await the final resuit for the payment of his 
fées, which was refused unless the défendants would take the oath 
prescribed for indigent suitors applying to sue without costs. This 
was deelined, whereupon application was made to pay the examiner's 
fées eut of funds in the hands of the receiver, which was likewise- 
refused. But it being stated that three of the défendants are minors, 
represented by their guardian ad litem, the application was reserved 
as to them. 

The guardian ad litem is one of thé adult défendants, a brother of the 
minors, and a lawyer of this court, making thèse applications, while 
the other adult défendant is their mother. There is nothing defi- 
nitely shown as to the tictual circumstances of thèse défendants, 
though the défendant making this application offers to produce afiSda- 
vits of want of means to pay the expenses of taking the proof, — whether 
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beoause it îs inconvénient to spare the money from other uses, or for 
want of resources of property, does not appear. Counsel for the plain- 
tiffs states in his brief that the proof already taken in this cause tends 
to show that défendant who is the mother of the others is a person 
of abundant means, considered in relation to this application. The 
refusai to take the pauper's oath by either of the adult défendants 
must be taken as conclusive, so far as their own circumstances are con- 
cerned. While it does not appear what interest thèse minors hâve in 
any of the property specified in the brief as belonging to the mother, 
counsel for plaintiffs states that they, or some of them, "are now in 
Virginia, at collège," and the appointment of their brother by the 
chancery court of the state from which this cause was removed, as 
guardian ad litem, assumes that he is a person of substance sufi&cient 
to undertake their défense at his own cost, which is generally the 
undertaking of a next friend or guardian ad litem, though be bas, 
where there is property of the minor, a right to expect that the regu- 
lar guardian, or the court of ordinary or chancery having control 
of the person and property of the minor, shall reimburse him, or 
furnish him the means to conduct necessary litigation. A court of 
chancery, exereising a plenary jurisdiction over thèse subjeets, would 
find a way to compel the appropriation of snfficient means for this 
purpose, perhaps; but it is plain this court has no such plenary 
jurisdietion over the property of thèse minors, if any they hâve. It 
would hâve power to remove a guardian ad litem, or next friend, who 
was unable or unwilling to protect the minors by paying for them their 
costs of litigatjon, and to appoint spme person of substance, who 
would discharge thèse ordinary. du ties of that relation; and, failing 
this, it might suspend further proceedings against the minors until it 
could send a next friand or guardian ad litem to the state courts hav- 
ing jurisdiction of their person and property, to secure, such guard- 
ianship as would protect them. But, whatever can b^ doue in that 
direction, it is plain that, no matter what their condition may be, 
there is no more power in this court adjudicating strictly according to 
the right and justice of the matter, to pay the expenses of the litiga- 
tion in behalf of thèse minors ont of the funds in the hands of the 
receiyer, than there would be to pay their school expenses, or their 
ordinary expenses for support. 

If the allégations of the bill be true, the property in dispute belongs 
to the plaintiffs, and should not be burdened with the support of the 
défendants, either to pay their costs of défense or any other of their 
npcessary expenses. Possibly, if both plaintiff and défendant were 
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leally indigent, and tiie property in dispute 'were ail that either owned, 
and it appeared to belong to either the one or the other, the court might 
require the receiver to pay the absolutely-necessary costa of court of 
both sides, though I do not know that this could be allowed. But 
such a Btate of facts does not appear in this case, and possibly the 
property in dispute hère may belong to an assignée in bankruptcy, 
and to neither of the active parties to this suit. The défendants, it 
is true, were in possession and are entitled to ail the benefits that 
situation would give them; but the court has already, by appointing 
a receiver, determined that the défendants were not, in this case, en- 
titled to enjoy the fruits of possession during thé pendency of thia 
suit. 

This is as far, perhaps, as I need go in deciding the précise appli- 
cation made to pay the costs of taking defendant's proof out of the 
funds in the receiver 's hands. It is apparent that if this be done in 
behalf of the minors it will resuit in benefit to the adults as well, 
while if what the plaintiffs say about their circumstances be true, 
their refusai or inability to take the pauper's oath compels them out 
of their sufEcient substance to défend this suit at their own expense, 
and there is nothing wrong or unjust in allowing thé minors to reap 
thb benefit of this compulsion. 

By nature and by law, thèse adults owe thia duty to the piinors 
nnder the circumstances of this case. It is possibly true, as urged 
by counsel for the plaintiffs, that, until the minor défendants appear 
to be indigent persons by their own oath or that of some one in their^ 
behalf, the question of their right to sue or défend as such does not 
arise. But it is the duty of the court at ail times to watch over the 
interests of minors, défendants or plaintiffs, and the court is itself 
the guardian of their rights. 

The plaintiffs deny that the minors, if indigent, can défend as pau- 
pers by guardian ad litem, but I hâve reached a différent conclusion. 
If, thercfore, thèse minors hâve been rendered really indigent by what 
woald be a désertion of their défense by their mother or brother and 
guardian ad litem, — if thèse be able to pay cosfcs and expenses as al- 
leged, — or by a deprivation of the possession of the property in dis- 
pute in this case, they should be let in to défend in forma pauperis, 
unless they be dispauperized by a ahowing to the contrary, 

The common law, unlike the civil law, while allowing poor persons 
to sue informa pauperis, did not permit them to défend in that form. 
1 Tidd, Pr. (3d Am.Ed.) 97, 98. And infant défendants were liable for 
costs, while the insolvency of a next friend did not throw the burden 
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of Costa on an infant plaintiff. Id. 99, 100. Courts of eqùity, liow- 
ever, lijke the civil law, made no distinction between plaintiffs and 
défendants in this respect, nor any between adults and infants. 1 Dan- 
iell. Cil. Pr. (5th,Ed.) 37-44, 74-75, 154-156. 

In Tennessee practice it lias long been settled that, underthe stat- 
utes of this state, a minor can neither sue by his next friend, nor by 
his guardian ad litem défend in forma pauperis. 3 Meigs, Dig. (2d 
Ed.) 2099; Cargle v. Raîlroad Co. 7 Lea, 717; Sharer v. GUI, 6 Lea, 
é95; Musgrove v. Lusk, 5 Bax. 684; Greeny. Harrison, 3 Sneed, 130; 
McCoy V. Broderick, Id. 201; Cohen v. Shyer, 1 ïenn. Ch. 192. But 
we hâve already determined in this court that even in practice at law 
we are not to be governed in this matter by the state statutes, and 
more certainly we are not bo governed in practice in equity. The 
rule is the same in admiralty, both thèse courts foUowing the more 
Hberal rule of the civil law. Bradford v. Bradford, 2 Flippin, 280, 
and note. 

The resuit is that the application to pay the costs of the minor de- 
fendants out of the funds in the hands of the receiver is denied ; but 
they may hâve leave, if really indigent, to défend in forma pauperis, 
upon a proper application in that behalf. 

So ordered. 



Admiralty— PooE Peksons Suing In— Jueatoey Caution. See note 
collecting authorities and showing forms of proceeding for indigent suitora 
in admiralty la the case of The Qmchita Belle, 2 Flippin, 282, in notis. 



CoBB V, Peell. 
(Circuit Court, D. Kansas. January, 1883.) 

Option Contracts— Intention of Parties. 

When it is the intention of the parties to contracta for the sale of com- 
moditiea that there shall be no delivery thereof, but that ths transactions shall 
be adjusted and settled by the payment of différences, such contracta are void. 

Same— BuRDBN of PBObF. 

It is the duty of the courts to scrutinize very closely contracta for future de- 
livery ; and if the circumstances are such as to throw doubt upon the question 
of the intention of the parties it is not too much to require a party claiming 
rights under such a contract to sbow afHrmatively Ihat it was made with actual 
View to the delivery and receipt of the commodity. 
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3. Samb— CoNTHACTS Hei^d Void. 

As the évidence in this case est ablishes the fact that tbe parties did not in tend 
the actual delivery of tlie corn contracted for, but did intend to speculate 
upon the future inarket and to settle the profit or lôss of défendant upon the 
basis of the priées of grain on the third of May, 1881, as compared with the 
prices at which défendant contracted to sell, the contracta sued upon arevoid, 
and plaintill cannot recover. 

At Law. 

Everest de Waggener, for pla'intiff. 

J. R. Hallowell and J. T. McGleverty, for défendant. 

McCeaey, j. In this case a jury was waived and the cause was 
tried by the court. It is an action at law in yfbxch the plaintiff 
claims damages for breach of contract. The complaint allèges- that 
during the months of February, March, and April, 1881, the défend- 
ant, who is a grain dealer residing at Columbus, Kansas, authorized 
the plaintiff, who is à commission merchant at St. Louis, Missouri, 
to sell for him certain quantities of corn to be delivered to the party 
or parties to whom the plaintiff might sell the same, a.t the option of 
défendant, during the month of Mày, 1881. The complaint further 
allèges that the plaintiff contracted for the sale of said corn to be 
delivered during said month of May; but that défendant, failing to 
deliver said corn, the plaintiff having contracted to sell the same in 
his own name, was obliged to ànà did pay the damages resulting from 
such failure, to-wit : the différence between the priée of corn at the 
place of delivery on the thirty-first day of May and the priée at 
which défendant had agreed to' sell and deliver the same, amount- 
ing in the aggregate to $2,945.35, for which, with interest, he prays 
judgment. 

The answer allèges that the contracts set out in the complaint 
were option or marginal contracts, and that said plaintiff well knew 
them to be such, and se made the contracts of sale of said corn, not 
expecting to reeeive of the défendant any portion of the amounts of 
corn for delivery, but expeeting to pay auy losses or reeeive any gains 
that might accrue for or against said défendant ; that said contracts 
were made for the purpose of speculatihg on the rise and fall of 
priées, the plaintiff to reeeive commissions for said transactions; 
and that said contracts were mère wagers on the fluctuating of the 
prices of grain in the market of the city of St. Louis. 

The case therefore tums upon the questions, whether or not it wae 
the intention of the parties that the corn should be delivered. If 
such wa,s the bona fidè intention, then the plaintiff is entitled to re- 
cover; but if, on the other hand, it was understood that the défendant 
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was not required to deliver the corn, atid that the transactions should 
be adjuSted and settled by the payaient of différences, then the con- 
traots were void and the plaintiff cannot recover. Upon this con- 
trolling élément in the case, as might reasonably be expected, the tes- 
timony of the plaintiff and défendant is in conflict. Under such 
circumstances we are obliged to détermine the controversy by référ- 
ence to the actions of the parties in connection with the transactions 
and their contemporaneous déclarations, especially those in writing, 
having a bearing upon the subject. If we can learn from thèse what 
interprétation the parties themselves hâve put upon their own con- 
tract, we shall find a eatisfactory guide in deterraining the case. 

The évidence satisfactorily shows that the plaintiff was largely en- 
gaged at and about the time of thèse transactions in dealing in options. 
He was also largely engaged in buying and selling grain for actual de- 
livery. It appears that he adopted and had in use two blank forms 
upon which statements of aocount were rendered to his dealers, one of 
which was used when the grain was actually delivered, and the other 
when it was not delivered, and thesettlemenfc was made upon the basis 
of the différences. In the former statement, as might be expected, 
we find charges for freight, inspection, insurance, weighing, storage, 
and commissions. Thèse are charges which necessarily entered into 
the transaction where the grain, was shipped and delivered. In tue 
latter statements thèse items do not appear. They showonly the 
number of bushels of grain bought, the priée at which bought, and 
the month of delivery; the price at which the same was sold, and tho 
net loss or gain. There are in evidetfce Si of thèse last-named bills, 
used in the settlement of option deals between June 26, 1881, and 
July 30, 1881, ail representing transactions between plaintiff and de- 
fendant. Of the bills representing actual sales from the défendant to 
plaintiff between September 18, 1880, and April 19, 1881, there are 
57; so that it appears that the course of dealing between the plain- 
tiff and défendant was such that somefcimes the grain contraeted for 
was to be delivered, and at other times it was not to be delivered, and 
the transactions were to be settled upon the basis of margins. It 
only remains to be determined whether the transactions in contro- 
versy belong to the former or to the latter class. If the question were 
to be determined upon the testimony of the parties themselves, con- 
flicting as it is, in connection with the facts already stated, it would 
probabiy dépend upon the question : upon which party rests the bur- 
den of proof ? And I am inclined to the opinion that, without référ- 
ence to other évidence, the plaintiff would fail. 



COBB V. PRBLIi. 777 

It is the duty of the courts to serutinize very closely thèse tîme 
contracts, and if the circutn s tances are such as to throw doubt upon 
the question of the intention of the parties, it is not too much to re- 
quire a party claiming rights under such a contract to show affirma- 
tively thaf it was made with actual view to delivery and reeeipt of the 
grain. Barnard v. Backhaus, 9 N. W. Eep. 595. 

It appearing that the parties were in the habit of dealing in options, 
and the évidence being equally balanced upon the question whether 
thèse were option contracts or not, the court would be obliged, I 
think, to say that the plaintiff bas failed to make out his case by a 
prépondérance of évidence. But whether this be so or not, a référ- 
ence to the written évidence, to be found in the correspondance of 
the parties at and near the time of the transaction, strongly corrobo- 
râtes the défendant. A number of letters, written about the time of 
thèse transactions, and evidently. referring to them, are in évidence, 
and an examination of them will show that the plaintiff was con- 
stantly insisting, not upon the shipment of the quantity of corn pur- 
chased by him, but upon the payment of margins, either in cash or 
by the shipment of enough corn to cover margins. February îlth, 
plaintifif writes to défendant, referring to the transactions between 
the parties as "option deals." Aprii 22d, he writes, "We had to put 
up over $2,000 on your deals," etc. May 2d, he says,' "Yoa must 
ship us some corn as a margin." May 7th, he says, "If you can't 
ship us any corn to cover margins, please send us $500." May 18th, 
he writes, "We draw $500 on you. This is margins for your corn 
deals, which we hope you will pay. This will leave you about $300 
behind to make corn deals up to market." May 27th, he says, "We 
hâve written you and drawn on you for margins." 

Perhaps the most signiflcant letters bearing upon this question 
are those of May 30th and 31st, the dates on which the time for 
the delivery of the corn expired. If it was a honafide transaction; and 
plaintiff was expecting the delivery of the corn, we should expeet to 
hear him, in thèse letters, complaining or expressing surprise that 
the time was about expired and the corn had not been delivered. 
But, on the contrary, a référence to the letters of those dates will 
show that the only complaint was that défendant had not fumished 
the margins. Thus, on May 30th, plaintiff writes, "We cannotcarry 
thèse deals when you not only refuse to give us margins, but seem 
to pay no attention to our demands." On the 31st plaintiff writes 
to explain the manner in which he had closed out the May corn, and 
expressing regret at the serions loss to the défendant, but says noth- 
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ing to indicate that Jbe eipeeted the corn to be shipped. Upon 
ail of the évidence, I am of the opinion, and therefore find the fact 
to be, that the parties did not intend the actual delivery of the corn 
contracted for, but did intend to speculate upon the future market, 
and to settle thé profit or loss of the défendant upon the basis of the 
priées of the grain on the thirty-first of May, 1881, as compared with 
the priée at which défendant contracted to sell. Such being tbe fact, 
the law is well settled that the plaintiff cannot recover. Melchert\. 
Am. Un. Tel. Go. 11 Ebd. Rep. 193 ; Qregory v. Wendell, 39 Mich. 
337; Pickering v. Gease, 79 III. 328; ' Barnard v. Backhaua, supra. 
Judgment for défendant. 



Habdestt v. Pylb. 
(Cireuit Court, W. J). Fennsylmnia. March 21, 1883.) 

1. RAIL-ROÀD MOTtTGAGE — ROLLINO- STOCK. 

RoUing stock does not necesSai'ily become afflxed to the railroad upon ■which 
it is placed. Therefore, a mortgage, although ia ternis covering future-to-be- 
acquired rolling stock, does not attach to the roUing stock of a third persoû 
subsequently placed on the road under a contraot with a conipany then operat- 
îng it, 

2. ExECnTTOIî— LeVY OTJDEB Wrtt. 

A slieriff's return to a writ of fl. fa.— "And I hâve, therefore, by virtue of 
the same written writ, levied upon ail the rjght, title, interest, and claim of 
the S. & M. Railroad Company, of, in, and to the S. & M. Railroad, in Somer- 
set county, and state of Pennsylvania,and uponall the property, real, personal, 
and mixed, including locomotive, cars, * * * now In the regular use of 
the said 8. & M. Railroad Company, in the conductiug of its business as a car- 
rier" — impoïts a sc';zure of the locomotive and cars, and in an action of tres- 
pas3 against thè sherilf, is conclusive évidence against him of sueh seizure. 

3. Same — AGRErEMENT as to Rolling Stock Sbized. 

The attornieys at law of the plaintilf, (the ownor of tne rolling stock,) in that 
capacity raerely, and without spécial authority so to do, signed an agreement 
as the basis of a consentable decree in an equity suit, to which the plaintilï was 
a étranger, and in whicli he had no interest, wlïich provided, inter alia, for tbe 
withdrawal 'Of' exceptions to the sherifPs sale, filed by the railroad company, 
(the défendant in the exécution,) and the confirmation of the sale, and the re- 
turn of the locomotive fo the railroad, aijd its delivery to the sherifl's vendee ; 
the preami)le of the agreement reciting, "Whereas, it is désirable that the 

■ relative rightsof ail parties intérèstèd or concerned sliould be determined at 
iaw ;" and the sixth clause of the paper declaring, "The rights of R. 8. Har- 

. desty [the piainliS] to any title or claim lo the rolling stock, if hehasany légal 
r:ght, sliall l^e' determined aocordin g to law. This agreement is not to préjudice 
any right iie'tiiay, and which can be, legally established to the rolling stock." 
Tho shuiifl was, not a party lo the equity suit or the agreement. Ileld, that the 
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agreement mugt be construed as réservlng to the plaintiff ail his légal rernediie», 
and did not operate as an estoppel to bar his action of tregpass against the 
sheriff. 

Sur motion on the part of the défendant for a new trial, 

Wm. M. Hall and Geo. W.Guthrie, for motion. 

H. W. Wier, for plaintiff. 

Before MoKennan and Achbson, JJ. 

AcHESON, J. 1. We cannot give our assent to the proposition that 
the rolling stock in question was bound by the first mortgage bf the 
first corporation. That company ne ver owned any roUing stock, and 
none passed to the purchaser of the railroad at the sale «nder the 
company's second mortgage, The locomotive and cars were acqnired 
after that sale, and after the incorporation pf the second company. 
Moreover, the jury bave found that they were not the property of the 
second company, but were purohased and owned by Coffroth, Uhl & 
Sanner, and that their title became vested in the plaintiff before the 
trespass complained of . It is true the first mortgage in terms cov- 
ered the "future-to-be-acquired" roUing stock of the company, and, 
doubtless, it would hâve attached to engines and cars subsequently 
acquired by the mortgagor and placed upon the road. But none of 
the cases relied on by the learned counsel gives countenànee to the 
notion that such mortgage grasps the roUing stock of third persons, 
temporarily used upon the railroaid, ander a con tract between them 
and a company subsequently operating the road. Such roUing stock 
does not beeome aflSxed to and a part of the railroad. U. S. v. Netv 
Orléans R. R. 12 Wall. 362. It remains "Idose property, and sus- 
ceptible of separate ownership." Id. 365. Speaking of the rights 
of railroad mortgagees in af ter-acquired cars, Chief Justice Waitb, in 
Fosdick V. Scliall, 99 U. S. 251, said: "Themortigagees take just such 
aninterest in the property as the mortgagor acquired; no more, no 
less." Hère the mortgagor never had any interest in the locomotive 
and cars, and the verdict establishes that at the time of the sherifl's 
levy they were the individual personal prOperty of the plaintiff. 

2. But -the défendant insists that it vi^as'flrrot to hold that the 
sheriff's retum to the writ of Ji. fa. imported a seîzure of the locomo- 
tive and cars. The retum, after reoiting demand and non-payment, 
proceeds in the words follbwing : 

"And I hâve, therefore, by virtue of the same written writ, levîed upon ail 
the rlght, title, interest, and clairn of the Somerset & Minerai Point ^ilroad 
Company of, in, and to the Somerset & Minerai Point Railroad, in Somerset 
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county, and state of Pensylvania, and upon ail the properfcy, real, personal, 
and mixed, including locomotive, cars, ha.nd-car3, tools, engine-houses, dépôt, 
water-station, siding, andswitches now in the regular use of the said Somerset & 
Minerai Point Railroad Company in the conducting of its business as a ear- 
irer, and the rights, franchises, privilèges, and rights of vvay of said company 
incident, appartenant, or in any wise appertaining or connected therewith. 
Takeii in exécution as the property of the Somerset & Minerai Point Eail- 
road Company at the suit of John Roth," etc. 

This return is drawn with much précision, and, we think, admits 
of but one interprétation. While the seizure was of the right, title, 
and interest of the défendant in the exécution in and to the de- 
scribed railroad, as respects the "locomotive, cars," etc., "in the reg- 
ular use" of the défendant "in the conducting of its business as a car- 
rier," the levy, by very exact language, was upon the things them- 
selves, and not merely upon the defendant's interest therein. If, as 
is now claimed, the intention was simply to levy upon the right, title, 
and interest of the défendant company in the railroad and its appur- 
tenances, together with the corporate franchises, as an entirety, dif- 
férent phraseology would hâve been employed. We do not see how, 
under the terms of the levy, the plaintiff could hâve removed the 
locomotive and cars without defying the authority of Ihe sheriff and 
becoming a trespasser againat him. Wclsh v. Bell, 32 Pa. St. 12 
Our construction of the return is consistent with, and is fuUy justified 
by, the conduct of the sherilï. By the uncontradioted évidence it 
was shown that after the levy and before his sale he locked the wbeels 
of the cars. It is idle to say that this was but to prevent the cars be- 
ing run off in violation of an injunction in another proceeding. The 
sherijEf had no process in his hands, other than the writ oîji, Ja., which 
gave him any color of authority to touch the cars. 

If the construction given tothe levy was correct the charge to the 
jury as to its eiïect was undbubtedly, accurate. A levy by the sherilï 
upon the goods of a stranger to the exécution is the exercise of domin- 
ion over them sufficient to constitute a trespass, though there be no 
aotual taking or touching of the goods. Welshv. Bell, suprui Wint- 
ringhamv^^LçifQy, XDoyi.73G; Millfir y, Baker,! Isîetc. 27. ;' And the 
sherifï's return that he levied is cojicli^sive évidence against himihat 
he seized and took the goods into^ his possession. Welshv. Bell, 
supra. So, also, in Paxtony. Steckel,,^ 'Pa,. St. '93, it was held.th^at 
the sheriff's return "attached 2é pièces of iron, etc., in the posses- 
feion of 3. Stettler," subjected the sheriff to ah action of treapàss, and 
was iépnclusive évidence against him. 
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It is, however, urged that constructive seîzUre is predicable onty of 
a lawful exécution, and that there eau be no suoh thing where the 
■writ or levy is void. But if thîs be conceded we do not see how it 
helps the défendant. There is absolutely no foundation for the in- 
sinuation that the exécution hère was unla-wful. It was the ordi- 
nary writ oi fieri fadas against a corporation. The oounsel assume 
that under the Pennsylvania statutes a levy upon the railroad and 
franchises of a corporation cannot be made under such a writ, but 
only upon an alias or pluries writ after a return of nulla bona. We 
do not know that this bas been authoritativôly decided, and do not 
feel called on to express any opinion as to what is the correct prao- 
ticé. We incline to think that such levy made on the first^^.j'a. 
would, at the most, be but an irregularity, and by no means a hull- 
ity. But however this may be, the writ hère unquestionably author- 
ized the sheriff to levy on persônal property, which he proceeded to 
do, as his return clearly shows; and the plaintifE's grievance is that 
the levy embraced his goods and chattels. Surely it is a poor ah- 
swer for the sheriff to make that his levy, as a whole, was broader 
than his writ warranted. 

3. The défendant contends that the court erred in refusing to 
charge that the agreement of January 8, 1879, estopped the plaintiff 
from suing the sheriff in trespass. But. if the construction whieh the 
défendant elaims for that instrument be the true one, it might Wédl 
be doubted whether Messrs. Eupple and Hay, in their mère oapâoity 
of attorneys, could bind the plaintiff by their signature. Hoifer 'V. 
P.irker, 7 Oranch, 436; Oable y. Haih, 1 Pen. & W. Mé; WilUs -i. 
Willié, 12 Pa. St. 159 ; Stokely v. Bobinson, 34 Pa. St. 816. The 
agreement'did nbt in any wîse benefit the plaintiff,' and wâs made in 
an equity suit (as the basis of a decree thérein) to which hé was ah 
entire stranger, and in which hé h ad no interést. . Nor hftd he any 
concern with the rule for an attacbment fot contenïpft, the péndeûcy 
of which was the occasion' of thé agreement. Moreover' the défend- 
ant (the sheriff) was no party to that suit or to thé agreement. It is 
then very questionable under the décisions whether Messrs; Éûpple 
and Hay, without spécial ailthôrity ao to do, could thiis'reteàSô or 
déstroy the plaintiff's right of action' agaitist the defenda^. ' "■ 

But thé paper ddeei not ptofess to do fio,'and we thiftl|j4t iS tiot 
fairly open to a construction' wMoh would prodiicè that ïëstiltriT&e 
parties to the agreement wéire not déaling with any queëtioifl'-bét^eëli 
the plaintiff and the défendant. The main purpose in view was to 
purgea contempt of court and seoure a return of the locomotive which 
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had been run off by Newmeyer and McÇaleb under a claim of right, 
but in violation of an injunction. The sixth clause of the agreement 
déclares: "The rights of E. S. Hardesty to any title or daim to the 
rpUing stock, if he bas any légal rigbt, sball be determined according 
to law. This agreement is not to préjudice any right he inay hâve 
and ^hich can be legally established to the rolling stock." The whole 
paper is to be read in the light of the concluding paragraph of the 
preambJej viz. : "And, wherea», it ;b désirable that the relative rights 
of ail parties interested or concerned should be determined at law. " 
Thisfurnishes the key to thç true intention of ihe parties. A con- 
sentable decree was to bQ entpred in the equity suit and ail parties 
left to their légal rernedies. In our opinion it would be a perver- 
sion of the agreement to hold thaï it bars the plaintiff's action agaiust 
the sheriff for bis trespass. 

4. Since the hearing of this motion I bave carefuUy read the testi- 
mony bearing on the question of damages to seo whether there is 
good reason for the allégation that the verdict is excessive under the 
évidence, Upon this branch of the case the plaintiff examined six 
witnesses and the défendant two. The two witnesses on the part of 
Mie plaintiff, who testi^ed concerning the locomotive, not only had 
Personal knpwledge of its condition, but were machinists who for 
many yeaps had been employed in the building of locomotives. They 
were quite fts compétent tp testify as to value as were the defendant's 
witnesses, so far as ^ppeared. Deducting from the verdict the inter- 
est included therein, would give $11,000 as tbe value the jury placed 
on the rolling stock. As it consisted of a locomotive, one passenger 
car, a baggage car, tmi two gondola cars, the Yaluation is not appar- 
ently extravagant, and we bave been furnished with no new évidence 
tp shQWiit to be excessive. It is a raistake to say that in respect to 
the damaigea the jury blindly foUowed the plaintiff's witnesses. The 
verdict would hâve been larger by $2,000 or $3,000 if the jury had 
adopted th© jnmiwMWi figures of those witnesses. In point of intelli- 
gence the jury was rather above;the average, and we are not con- 
vinced that the verdict did the défendant injustice. 

What bas been said covers the grounds for a new trial which coun- 
sel most diisqussed. We do not think the otber reasons assigned cali 
for spécial! jçemark. After a careful considération of the whole jase, 
we are; of opinion that the motion far ^ new trial should beoverruled, 
and judgment entered on the verdict. And it is so ordered. 
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Third National Bank op Sïeacuse w. Town of Sbneoa Falls. 

(Circuit Q^urt, N. D. New York. 1&S3,) ; 

1. Municipal Bonds— Issue of— Transfbr fob Purpose of Suit. 

Courts are not permitted to invalidate transactions . between vendor anH' 
vendee upon a mère presumption or conjecture of fraud- A party seeking the 
dismissal of a suit on the ground that the claira was transf erred for the purppse_ 
of making a case within the jurisdlctioa of the court, must establisfa the iuvài-' 
lidity of the transfer by sufflcient proof, 

2. Samë— Amendatort Acto. 

An act which amends a gênerai law by extending its provisions, cannot prop- 
erly be called " a private or local bill," and hence would noi corne ■wifhîn the 
tenus of the section of a state constitution which provides that ntt " privatè (k 
local bill " which may be passed shall embrace more tbau one subjecti *Mch' 
shall be espressed in the title. 

3. Bamb— Omission of Immatekiai. Btatements. 

Omissions of immaterial statçments in a petition.or ôther document, providea 
for by statu te, are not sufflcient tt invalidate it, providèd that ail the tnàtëri&l; 
Btatements conform tô the stetutei and are free from ambiguity and doubt,.' ' 

4. Bame— Récitais in Municipai- Bonds— Estoppkl. 

Where municipal bends recite on their f^ce that they are issued pursuant to 
the statute providing therefor, the town is èstoppéd,m an action by â Stmafidè 
hôlder, from questioning the truth of the récital. It caithot take advahtage of 
irregularities commitfed by its own agents. ' . ;. 

5. Bamb — Ratificaton-^EstoppW'. , -',; ■ 

Where a town has received railroad stock, and issued therefor its bonds; and 
bas paid the interost on sucli bonds for a succession of yearS without objection, 
it is estopped by its bwn acts, which amount to a ratifloattoh and èonârmatlnn, 

6. Same— Questions Pheliminabï to Issue op Bonds. '; , ,; 

The judgraent and détermination of a town offlçer, charged by law with ^he 
duty of deciding tlie questions preliminary to the issue of bonds, is conçtusîve 
«util reversed in a direct proceedihg by an appellate court. ' 

Hiscock, Gifford é Doheny ând George F. Cométock, for plaintiff. 

Patrick J. Rogers, Cornélius E. Stephens, anà James L. Angle, for. 
défendant. • ' <• : " i 

CoxE, J. This action is broughtupon interest -carrants origifaally' 
attached to bonds alleged to hâve been issued by the défendant. It 
is urged by the défendant that the suit should be disiïiissed pursuant 
to the fifth section of the act of March, 1875, on the groUnd that. the 
demands in suit wére improperly and collusively tranaférred. for the 
purpose of creating a case within the jurisdiction of the courte. Thie 
question should not be^decided upon conjecture; the court isriot per- 
mitted to speculate as to the nature of the transactiqn between vendor 
and vendee. If suspicion were allowed to take the- place of ^roofyit 
is not unlikely that a coneiasioa favorable to the defendant'B theôuy 
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might be reached. The évidence, however, establishes a valîd tran?- 
fer. AUeti v. Brown,.U N. Y. 228; Stone v. Frost, 61 N. Y. 614; 
Sheridan v. The Mayor, 68 N. Y. 30. No authority is produced hold- 
ing a dismissal proper unless the proof establisbeB something more 
than is developed hère. Lanning v. Lockett, 10 Fed. Ebp. 451; 
Marion T. Ellis, Id. 410; Collinson v. Jackson, 14 Fed. Eep. 305. 

The amendment — passed in 1870— to the gênerai bonding act of 
1869, extended its provisions to the three counties of Seneca, Yates, 
and Ontario, which were originally excepted from the opération of 
the act. Défendant contenda that the amendatory act is in contra- 
vention of section 16, art. 3, of the constitution of New York, which 
provides that "no private or local bill, which may be passed by the 
législature, shall embrace more than one subject, and that, shall be 
expressed in the title." This position cannot be maintained. An 
act which amenda a gênerai law by making it more gênerai, cannot 
properly be çalled "a private or local bill." 

Criticism ismade that the vérification of the pétition addressed to 
the county judge of Seneca county is dèfective because it is suscepti- 
ble of a construction at variance with the requirements of the bond- 
ing act. It is asserted that the affiant states simply that the peti- 
tioners are a majority of the tax-payers, and not that they are a ma- 
jority of the tax-payers whose names appear upon the last preceding 
tax-list, as required by the statute ; that the vérification might be 
true, even though a majority of the tax-payers, whose names ap- 
peared on the last tax-list, did not, in fact, unité in the pétition. 

It is also said that the last paragraph of the affidavit, viz., "Dépo- 
nent further says that ail the allégations in said pétition are true, to 
bis own knowledge or belief," relates to and qualifies ail precjding 
allégations, 80 that the whole affidavit must be considered as if made 
on information and belief. 

Even if the défendant were in a position to raise thèse questions, 
it is thought that the objections are not well taken; that the vérifi- 
cation and pétition, when considered together, conform sufficiently to 
the statute, and are free from ambigtiity and doubt. The pétition 
states everything positively, and everything required by the statute; 
this is conceded, at least the pétition is not assailed because of any 
irregularity or omission in this respect. Eegarding the vérification, 
the statute provides that the pétition isto be "verified by one of the 
petitioners ;" no précise form is designated or required. The aver- 
ments complained of, even though they bore the construction sought 
to be given them by the défendant, were not necessary and may be 
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treated as surplusage, Nothing is there stated inconsistent with 
prior allégations admitted to be adéquate, 

There was, doubtless, no necessity for the statement that at the 
date of the jurât the petitioners were a majority, but if there was suf- 
ficient in the affidavit without it, it is not easy to see how the proceed- 
ings were injuriously affeoted, more than they would be by an allé- 
gation that the petitioners were ail taxed upon real estate, or were 
ail over 21 years of âge. If such statements were immaterial, they 
surely were innocent. 

As to the other propositions argued by the défendant, it may be 
said generally that where the bonds récite on their face that they are 
issued pnrsuanl to tlie statute, the town is estopped, in an action by 
a bonafide holder, from questioning the truth ôf thp récital; it cannot 
take advantage of irregularities committed by its own agents. The 
court is not permitted to controvert the judgnient of the officer charged 
by law with thé duty of deciding the questions preliminary to the issue 
of the bonds,; His détermination is. conclusive untU reverséd in a 
direct prooeeding by an appellate court. Thèse propositions hâve 
been so often and so recently decided by this court, and by the su- 
prême court, that it is not thought necessary to enter into any gênerai 
discussion of the principles upon which they rest. There can be lit- 
tle doubt that the law as stated is the law which this court is compelled 
to follow. But in addition to thèse gênerai considérations there are 
other reasons which must preclude this défendant from questioning 
the validity of the proceedings before the county judge. The bonds 
were issued in July, 1871 ; the first defauit in the payment of interest 
occurred in January, 1876. Having received and retained the stock 
of the railroad company, and having paid nine installments of inter- 
est on the bonds, the town is concluded by its own acts, which amount 
to a ratification and confirmation. Whiting y, Town of Potter, 18 
Blatchf. 165, 180, and cases cited; [S. G. 2 Fbd. Eep. 517.] 

It follows that there must be a judgment in favor of the plaintiff 
for the amount demanded in the complaint. 
v.l6,no.ll— 50 
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Haebis and another v. Hanoveb Nat. Bank. 

(Circuit Court, S. D. New York. 1883.) 

1. BiLM AND Notes of InsoIiVents— Mutual Mistake— Attaohment. 

When bills of an insolvent bank, or tlie notes of a party who has previously 
failed, are transferred in payment of a debt or sold as solvent paper, both par- 
ties being ignorant of the tailure and innocent of fraud, the ci;editor or buyer 
may repudiate the payment or sale, upon a tender or return of the dishonored 
note, and recover the amount due. 

2. Same— Case Statbd. 

The plaintUIs wére the owners of a promissory note made by a flrm in New 
Orléans. The note was sold by note brokers of New York to the défendant. 
On the same day, an hour before the sale of the note, an attachment, upon 
which their establishment was seized, was issued against the makers of the 
note by local creditors. The money received by the note brokers for the note 
being paid into court, the question remained whether the plaintilïs or the de- 
fendant, both parties being ignorant of the attachment and acting in gpod 
faith, should bear the loss. Held, that the défendant might rescind the con- 
tract for the pùrchase of the note' and recover back what it paid therefor, on 
the same principle that the plaintlfïs would hâve been allowéd to rescind had 
the note been paid.for the day f ollowing in bills of an insolvent bank. 

3 Same— In80i,vbncy. 

When a firm is uuable to meet its obligations and allows its property to be 
taken under an attaChment on the charge of fraud, which it does not deny, it 
is legally if not actuâlly Insolvent. 

James S. Stearns, for plaintiffs. 

Thomas S. Moore, for défendant. 

GoxB, J. Prior to Noveraber 39, 1881, the plaintiffs were the 
owners of a promissory note for $1,508.28, made by Levi & Co., 
of New Orléans. On that day, and after 11 o'clock a. m., the note 
was sold by Hess Brothers, note brokers of New York, to the défend- 
ant. On the same day, and at about half past 10, New York time, 
an attachment waai issued against Levi & Co., in a suit commenoed 
by local creditors, upon a demand for $5,035, — $2,500 beooming due 
November 26, and the balance December 13, 1881. The establish- 
ment of Levi & Co. was seized and closed by the sheriff . Tiie firm, 
however, considered themselves in business, and did, in fact, con-. 
tinue to draw checks and collect bills — outside of the store — until 
December 2d, when their first note went to protest. Hess Bros, 
having paid the money into court, the question to be determined 
is whether the plaintiffs or the défendant — ail parties being igno- 
rant of the attachment and acting in good faitli — should bear the loss. 
A somewhat careful examination has failed to discover an adjudlca- 
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tioQ clearly and unequivoeally sustaining the position eontended for 
by the plaintiffs, the facts being similar to tbose developed hère. 

The almost unbroken Une of authority seems to eatablish the doc- 
trine tbat if bills of a broken bank, or the notes of a party whohas 
previously failed, are transferred in payment of a debt, both parties 
being ignorant of the failure and innocent of fraud, the oreditor may 
repudiate the payment, upon a.tender or returnof the dishonored note, 
and recover the amount due. It is a mutual mistake of faet. Light- 
body V. Ontario Bank, 11 Wend. 9 ; Ontario Bank V. Lightbody, 13 
Wend, 101; Young v. Adamsi 6 Mass. 182;, Thomas v. Todd, 6 Hill, 
340; Harley v. Thomton, 2 Hilî, (S. C.) .509; Fogg_y,Sawyer, & N. 
H. 365; Westfall v. Braley,10 Ohio ;St. 188; Boherts v. Fisher, 43 
N. Y. 159; Baldwin v. Van.Deusen, 37 N. Y. 487; Houghton v. 
Adams, 18 Barb. 545; Townsenda r. Bank of Racine, 7 Wis. 185; 
Léger Y. Bonnaffe, 2 Barb. 475; Stewart v. Orvis, 47 How. Pr. 518. 
It is true that in many of thes§. cases the debased oy worthless paper 
was given in payment of a preexisting debt, while in the case at bar 
the deliyery was the resuit of a bargain and sale. 

In the former circumstances, an obligation existed to pay the debt 
in money — in coin; in the latter, the vendor was simply reqiaired to 
transfer the note — :the note of a live and not of a def nnot copartner- 
ship. In this respect the cases differ,. and this élément of strength 
is wanting in the defendant's argument. And yet, upon an analysis 
of the reason upon which thèse décisions are b^ased — viz,, mutual 
mistake — ^it is not easy to discover any différence in piinciple. The 
plaintiffs supposed that they were selling sol vent paper; the défend- 
ant supposed that it was purchasing such paper, and payment was 
made on this supposition. Both parties were mistaken. While the 
note was yet in the possession of the plaintiffs, and owned by them, 
it became worthless, or greatly impaired in value. Both parties being 
honestly in error, ,why, upon principle, should not the défendant bave 
the same right to rescind that the plaintiffs would bave, had the note 
been paid for the day foUowing, in the bills of an insolvent bank? 
But in some of the authorities cited — the last three, for instance — 
the distinction reterred to does not exist, and the f aets closely approx- 
imate those existing hère. 

The plaintiffs contend further that the levylng of the attachmeut 
did not, in contemplation of the law, amount to a failure on the part 
of the makers of the note, neither was it évidence of insolvency. It 
is thought that this position is not tenable, The atjtachment was 
granted in a suit ex cjutrucLu, upon a debt then due, on the ground 
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that Levi & Co. were dispoaing of their property with ''ntent to 
defraud their creditors. The eheriff took possesaion of th/air estab- 
lishment, seized their entire stock, and turned them into the street. 
Four days afterwards their notes went to protest, and there is no évi- 
dence that they resumed business thereafter. If the firm was net 
legally extinct, it certainly was stricken with a commercial paralysie. 
It was unable to meet its obligations as they fell due; it suËFered ita 
property to be taken on a charge of fraud which was not denied; it 
was legally if not actually insolveat. Webb t. Sachs, 15 N. B. E. 
168; In re Hauck, 17 N. B. E. 158; Harrison v. McLaren, 10 N. B. 
E. 244; In re lîyan, 2 Sawy. 411. 

The case of Otis v. Cullom, 92 U. S. 447, relied on by the plain- 
tifs, can hardly be regarded as controlling. There was in that case 
no mistake of fact. If a mistake existed it was one of law. After 
the purchase of the bonds the courts decided that the law did not 
authorize their issue, There was no guaranty, express or implied, 
that the law was constitutional. The plaintiff knew the facts and 
chose to take the risk of the bonds being subsequently deolared in- 
valid. In precisely the same manner the défendant hère took the 
risk of ail subséquent infirmities. 

The questions in this action are by no means free froni perplex- 
ities and doubt. The weight of authority, however, seems to sustain 
the positions taken by the défendant. 

It follows that judgment should be entered awarding the money in 
court to the défendant. 



Phelps, Jr., ». Mekritt. 

■ iPireuU Court, 8. D. New Torh. Febraany 19, 1883.)- 

SCHBDULE M, § 2504, Rbv. St., Constkijed. 

The words "the wliole quant ity"' {sohedule M, f 2504, Rcv. St.) refertd mer- 
chandise shipped by one oonsignor fïom one place and to the particular kind 
of fruit damaged, and not.to the whole invoice aggregating several varietiea pf 
fruit. 

Memorandlim of Décision. ■. 

Mr. Jones âûd Mr. Héàth, for plaintiff. 
Mr. 'Jamiîï, Asst.Dist.Atty., for défendant: 

CoxE, J. I think the plaintiflf isentitled to recover: ■ Thefair and 
reasonable interprétation of the statute is the one irëcently adopted 
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by the treasury department. The words "the whole quantity" are 
now construed "as referring only to the merchandise shipped by one 
cousignor from one place, and to the particular kind of fruit dam- 
aged." I hâve examined with care the authorities cited, and am in- 
cUned to follow the décision of Bx-Attorney General MacVeagh, in 
the Pohl Case, (reported in Décisions of the Treasury Dept. Docu- 
ment No. 172, page 239,) as the latest expression on the subject. 
As I coDCur, not only in the conclusion reached by him, but also in 
the reasoning of the opinion, I hâve thought it unnecessary to enter 
into any extended discussion of the question invoived, whibh is pre- 
cisely simUar in both cases^ 



In re Webdee, Bankrupt. 

{CireuU Court, D. Neu Jertey. March 28, 1883.) 

BAWBTRtrpTCT— AsBBTS— Mbmbbhship ts Producb Exohahob. 

Kembership ia a produce excliangè is propertf vhich {>as8es to the assignée 
. in bankruptcy as assets of the debtor's estate. 

Bill of Eeview. 

A. Marks, for bankrupt. 

Hamilton Wallis, for assignée. 

McKennan, J. The bankrupt ia a certificated member of the New 
York Produce Exchaùge,'and the Only question presented by his bill 
is, whether bis metnbersbip in that institution is an asset, available 
to his creditors, through his assignée, or not. If it is, the order made 
by the district court, of which tbe bankrupt coinplàins, was right. I 
regard the question as concluôively settled by the opinion of the su- 
prême court in Hyde v. Wooâs,^^ U. S. 523. Mr. Justice Mii/leb, 
Bpeaking for the court, there says : 

"There can be no doiibt that the incorporeal right which Feun had to this 
Béat when he became bankrupt »waa pçpperty, and the sum realized by the as- 
signées from its sale w<^ valuable property. Nor do w« think there can be 
any reason to doubt that, if he had made no such assignaient, it would bave 
passed subject to the rules of the stock board, to his assignée in bankruptcy, 
and that, if there had been left in tlie hands qf the défendants any balance, 
af ter payii^g the debts due to the members of tbe board, that balance might 
haye. been recovered by the assignée." 

. It is futile tp contest the a\ithorita;tîveneB8 of tins statement by thjS 
eriticiam that it was unnecessary to the decibion of the question be>- 
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foré ihe coiyrt, and, therefore, was only the individual opinion of the 
judge who Bpoke for the court. But it was not only properj but nec- 
-essary, to ascertain and détermine the nature and character of the 
interest claimèd by the plaintiff that the court might pronounce 
judèment uponthe merits of the controversy between the parties. The 
plaintiff was the assignée of a bankrupt member of the San Pranoisca 
Stock Exchange. If the bankrupt's membership in that institution 
was a mère perbonal privilège, and in no sensé property, then itdid 
nOt pass under the assignment, and the plaintiff could not maintain 
any action touching it for want of title. But to consider the mérita 
at ail, and to détermine the légal rights et the parties in référence 
thereto, it was necessary for the court to define the character of the 
subject of the controversy, and so to pass upon the validity of the 
claim of the défendants to the proeeeds of its sale; they, therefore, 
held it to be property, which passed under the assignment in bank* 
ruptcy, subject to the rules of the exchange, whieh provided for 
the prior appropriation of the proeeeds of its sale to debts due to its 
members, and hence that such appropriation was not within the 
scope of the proyis^ions of the bankrupt lawagainst préférences. 

Eegarding the 'opinion, then, as authoritative, it rules this «ase,. 
and it is, therefore, ordered that the bill be dismissed with costs. 



United States v. Jesstjp. 
(Distrîet Oowt, D. Maryland. Mardi 24, 1883.) 

1. Indictment for Taking Excessive Peb in Pension Case— Act of June 20^ 

1878. 

Rdd, that thé penalty provided by Rev. St. § 5485, is applicable to act ftf Juhe- 
20, 1878. entitled, "Au act relating toclaim-agents and attorneys in penaioa 
cases." 

2. Amendatory Acts to Revised Statutbs — How Constkued. 

HeM, that amendatory acts of oongress are to be construed as enacted with 
référence to the existing system of laws on the subject to which they pertaiït,. 
and, if possible, to be construed as part of that System. 

Demuri?er to Indictment. 

A. Sttrling, Jr., for the United StiâtéS. 

J. Morrison Harris, for JesBUp. 

MoKRis, J. This indictment charges that the traverser in May» 
1880, did unlawfnlly demand and reeeive from a pénsioner of the 
United States for services in a pension-claim case a greater sum than 
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$10, to-wit, $1,400, contrary to thestatutes of the United States. The 
question raised by the deinurrer is whether there was any penalty for 
taking a greater fee than allôwed by law for prosecnting a pension 
claim after the passing of the act of June 20, 1878, and prior to the 
act of March 3, 1881. It is a question which the reported décisions 
show has been decided both ways by fédéral courts. It t^as ruled by 
Judge Gbesham in a well-considered opinion reported in U. S. v. 
Dowdell, 8 Ped. Eep. 881, that thè penalty provided. by, section 5485 
of the Eevised Statutes was applicable to the act of June 20, 1878. 
The contrary was held by Judge Baxter in U. S. y. Mason, 8 Fed, 
Eep. 412, and by Judge Nixon in U. S. v. Hewitt, 11 Fed. Eep. 243. 

Looking at the purpose of the législation on this subject it appears 
«ertain that in passing the act of June 20, 1878, reduoing the fee 
which an attorney could reçoive in any pension caseto $10, congress 
assumed that the penalties prescribed by section 5485 were applica- 
ble, and intended that they should be, and that snch was in f act the 
légal effect of the enactment would hâve seemed to me equally plaiin 
but for the décisions of the two very experieneed and able judges who 
hâve held otherwisci 

Under the "Title 57, Pensions," in the Eevised Statutes, there 
w^ere codified and brought together ail the then existing provisions of 
law relatingto pensions, and under "Title 70, Crimes," was placed as 
section 5485, the section of the original statute providing the punish- 
ment of agents or attorneyswho; should violate the section ; forbid- 
■ding them to take a greater fee than the pension law allowed. The 
-title 57 theh contained ail the laws on the subject of pensions, so 
that when section 5486 declared what penalty should be inflicted for' 
taking a greater fee "than is provided in the title pertaining to pen- 
sions" it was équivalent to declaring the penalty for taking a greater 
fee than was provided by thé laws relatîng to pensions. . 

The act of June 20, 1878, was entitled "An act relating to claim 
agents and attorneys in pension cases." By it congress repealed 
section 4785 of the title pertaining to pensions, and in lieuthereof, 
and by an enactment plainly intended as a substitute for it, declared 
it to be uulawful for au agent or attorney to take a greater fee in any 
case tban $10, which was a less sum than had been allowed in some 
cases under section 4785. • I think that the act of June 20,i 1S78, 
was intended to be, and became a part of, the gênerai System of; law 
pertaining to pensions as, contained under that title in the Eevised 
Statutes, and section 5485 was also part and parcel of that System. 
That section. 6485. was placed under the title "crimes" was a inere 
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convenience of location, and notliing more, as is declared by section 
5600. 

When in the Eevised Statutes there is found a gênerai System of 
law regulating a subject it would seem that subséquent législation by 
congress on the same subject must be understood as enacted with 
référence to that System, and to be construed as part of it if it can be 
so construed. This was held by the suprême court in Wibmt v. 
Mudge, 103 U. S. 217. As stated in that case there was a clause of 
the brankrupt act of 1867, by which it was declared that no debt 
created by fraud should be "discharged under this act." In 1874 
congress legislatin'g oh the subject of bankruptcy passed an act pro- 
viding for à composition proceeding which should discharge the bank- 
rupt, and declared in express terma that the composition should be 
binding on ail creditors. Notwith standing the positive language of 
this last act it was held that under it debts created by fraud were not 
discharged, and for the reason that ail the statutes, sections, and pro- 
visions passed by congress on the subject of bankruptcy were to be 
interpreted as parts of one entire system,and if possible by anyrea- 
Bonable interprétation ail were to be made to stand together. 

If the présent case were of a civil nature it would hardly be con- 
tended, I think, that the act of 1878 is not to be construed as part 
of thé System of law relating to pensions, nor that congress supposed 
and intended that what by that act was declared unlawful was not 
to be punished by the penalties denounced against the same offense 
by the pénal section of that System. 

It is urged, bowever, that in a criminal case a law so highly pénal 
is to be construed strietly, and is not to be enlarged by construction. 
If the act of 1878 is a part of the gênerai law relating to pensions, 
there is no room for construction and no doubt as to the punishmeat 
prescribed by congress for doing what it declared to be unlawful. To 
hold that the actof 1878 did not become, as soon as it became a law, 
a part of the gênerai System of law relating to pensions is, it seems 
to me, to defeat the clear intention of congress, and to adopt a rule 
for construing amendments to the Revised Statutes which would soon, 
by creating unnecessary doubts and difficulties, destroy the usefulness 
and certain ty of that code of laws. Under sueh a rule of construction, 
unless in every instance in which congress undertakes to make any 
change in any section of the Eevised Statutes relating to pénal offenses 
the most exact care is exercised to observe in what language other sec- 
tions refer to the section to be altered, and how the pénal sections 
in other parts of the Code refer to the offense, there would alwaya 
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be a likelihood of some loophole through which the crime would es- 
cape punishment. If subséquent acts -are to be interpreted as hav- 
ing been passed without référence to the sections of the Eevised Stat- 
utes regulating the same subject, the advantages of a codification of 
the laws wiU soon be lost, and the purposes of the codification de- 
feated. I think it is important, not unnecessarily, to adopt a rule 
leading to such conséquences. A case involving a difficulty some"what 
of this nature reeently came before the circuit judge of this circuit, 
and is reported in 13 Ped. Eep. 798, {V. S. v. One Raft of Timber.) 

While examining this question, having occasion to turn to section 
5485, I notice that the following sections, 5488 to 5493, relate to the 
punishment of defaulting disbursing officers of the United States, and 
that section 5494 pro vides that a transcript of the books of the treas- 
ury shall be sufficient évidence of the balance due by the officer, 
upon a trial under the provisions of "the six preceding sections." 
Should congress repeal one of those six sections for the purpose of 
re-enacting it with some trifling change, it seems to me it would be 
overstrained to say that the rule of évidence provided by section 5494 
■was not to be applied to the new act beeause it was not literally one 
of the "six preceding sectioAs" to which by its terms section 6494 
applies. Other instances will, I think, readily suggest thernselves to 
any one familiar with the Eevised Statutes. If the rulings in the 
two cases hereinbefore cited in which contrary views oh this ques- 
tion now before me hâve been held, were binding upon me, I could 
cheerfully yield to them as authorities, or if after oonsidering those 
décisions I could say that I felt a doubt as to the interprétation of 
the larw I should give the traverser the benefit of that doubt, but this 
is a case in which it is my duty to exercise my own best judgment 
and décide accordingly, notwithstanding any natural distrust of my 
own conviction beeause it is opposed to that of two judges of such 
known learning and ability. 

Demurrer overruled. 
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United States v. Çamebon and others.* 

{Circuit Court, E. D. Missouri. April 7, 1883.) 

1, Dépositions IN Cbiminai, Cases — Rev. Bt. î 866. 

Section 866 of the Revised Statutes, which authorize a dedimui potsstatem 
to take dépositions according to comnion usage, to be issued in any case in 
wliicli It is necessary, in order to prevent a failure or delay of justice, applies 
to criminal as wéll as civil cases. 

2. Samb— "CoMMON Usage." 

THe words " common usr.ge," as used in said section, refer to the usage pre- 
vailing' in tlie courts of tlie atate in wiiich tlie fédéral court may be sitting. 

3, Same—" Failure on Delat op Justice." 

Tl^e question wlietlier the order is necessary in order to prevent a " failure 
or d'él'ay of justice " is for the court to détermine in each case upon the iacts 
preseatéd., 

4. Bame. 

Where witnesses for the défendants, whose testimony was material, re- 

sided hundreds of miles beyond the limits of tlie district in whioh the case was 

to be tried, and where the défendants were unable to pay the cost of bringing 

, tbem to the place of trial, held, that the necessity for making an order for a 

dedimus potestaten to take their dépositions suliiciently appeared. 

îndictment for Conspiracy to Defraud the United States of 100,000 
acres of land. Motion of défendants for a dedimus potestatem to- 
take the! dépositions of witnesses residing in lowa, Wisoonsin, and 
Dakota. 

William H. Eliss, Dist. Atty., for the Government. 

Dyer, Lee <é Ellis, for défendants. 

MoCrabï, J. Section 866 of the Kevised Statutes of the United 
States provides that "in any case wherô it is necessary, in order to 
prevent a failure or delay of justice, any of the courts of the United 
States may grant a dedimus potestatem to take dépositions according 
to common usage. * * »" 

The district attorney insists that this statute does not authorize 
the action called for by the présent motion; and he has, in a learned 
and elaborate argument endeavored to establish the proposition that 
this statute applies only to civil causes. We do not concur in this 
view. Under the terms of the statute a dedimus may issue "in any 
case where it is necessary, in order to prevent a failure or delay of 
justice," not in any civil case, nor in any case at common law, in 
equity or in admiralty, but in "any case" which includes criminal as 

*Keported by B. F. Kex, Esq:, of the St. Louis bar.; 
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-well as civil proceedings. This provision was originally ôûacted as a 
proviso to section 30 of the judiciary act of 1789, as foUows: 

" Provided that nothing hereiu shall be construed to preveat any court o£ 
the United States from granting a dedimus potestatem to take dépositions âc 
cording to coramou usage wlien it may be necessary to prevent a failure or 
delay of justice, whichpower they shall seoerally possess," 

The judiciary act of which this proviso is a part was an elaborato 
statute relating to proceedings in the fédéral courts in both civil and 
<îriminal cases. If we were called upon to détermine the true mean- 
ing of the proviso as it stood in the original act, the question might 
be to some estent doubtful. If the proviso be limited in its applica- 
tion to the subject-matter of the section in which it is incprporated, 
it would apply only to civil proceedings, while if applied tO the entire 
Act it would extend to criminal proceedings as well. It might well 
be argued ihat the proviso was intended to be as broad as the act, 
and to confer a power upon the courts of the United States to grant 
a dedimus in any case, civil or criminal, when necessary to prevent 
a failure or delay of justice. The words "nothing herein" in the pro- 
viso might well be construed as équivalent to the words "nothing in 
this act." This would be the broader and more libéral construction; 
and in a case where the benefit of the statute is invoked in fâvor of 
a person accused of crime, we think it sbould be so construed. But, 
however this may be, we are entirely clear that congress, in the enact- 
ment of the Eevised Sta tûtes of the United States, has adopted this 
interprétation by enacting the words of the proviso as a separate and 
independent section, and by so changing the form and phraseology of 
it as to leave no room for doubt. The provision now appears in the 
form first above quoted as the first clause of section 866 of that Ee- 
vision. That section is incorporated into chapter 17, entitled "Evi- 
dence." The chapter deals with the gênerai subject of évidence in 
both civil and criminal causes, some of its provisions referring to the 
latter in express terms, and others by necessary implication. The 
section, as it stands in this chapter, is limited only by the subject- 
matter of the chapter itself. The form is changed by dropping the 
words "provided that nothing herein shall be construed to prevent 
any of the courts of the United States from granting a dedimus po- 
testatem," and by inserting instead the words "in any case where it 
is necessary," etc. The intent to make the power gênerai and ap- 
plicable to ail cases seems to us to be very apparent. 

The case falls, therefore, within the terms of the statute, unless it 
is excluded by the latter part of the clause above quoted, which is as 
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follows: "Any of the courts of the United States may grànt a deJi- 
mus potestatem to take dépositions according to common usage." 
What are we to upderstand by the words "eommon usage?" We 
think the better opinion is that they refer to the usage prevailing in 
the courts of the state in which the fédéral court may be sitting. 
They mean common usage in the courts which administer justice in 
the samè community. They cannot mean a usage known and recog- 
nized only at common la w, as we think, because at the time when 
the statute was enacted it was common usage to take dépositions un- 
der statutes, and a,t the présent time any other practice in the courts 
of the States is practically unknown. 

Sound policy undoubtedly demands that a party aecûsed of crime 
in a fédéral court shall hâve the same rights with respect to obtain- 
ing évidence in his défense as are enjoyed by persons aceused in 
the state tribunals. We think the statute should be interpreted, in 
the spirit of this policy, in favor of the aceused. It is, besides, to 
our minds quite improbable that the words "common usage" would 
hâve been employed by the author of the judiciary act of 1789 as 
synonymous with "common law." 

That act, as is well known, was drawn with great care and skill, 
and if it had been intended to limit the power to issue a dedimus to 
cases where it was authorized by the common law, this intent would 
hâve been expressed in unequivocal terms. The words "common 
usage" are never employed by accurate writers as équivalent to "com- 
mon law. " 

In ihe ca.ee of Buddicim v. Kirk, 3 Cranch, 393, this provision of the 
act of 1789 is construed by référence to the laws of Virginia régula ting 
the takin^of dépositions, and the suggestion that the words "common 
usage" referred to, "common law," and not to usage sanctioried or au- 
thorized by statute, was not made. The case of U. S. v. lîeid, 13 
How. 361, relied upon by the district attorney, décides that the 
thirty-fourth section of the judiciary act, adopting state laws as rules 
of décision in fédéral courts, applied only to civil action at common 
law. By its terms it was made applicable only to "trials at eommon 
law," and theee words were held not to include a criminal prosecu- 
tion. It was also held that in the trial of a criminal cause hcld 
in one of the original 13 states 'the admissibility of évidence de- 
pended, under the judiciary act, upon the law of the state where the 
trial was held, as it was at the time of the passage of that act in 
1789. This rule, however, bas never been applied to the states ad- 
mitted into the union after the passage of the judiciary act, nor can 
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it be, for the reason that a state eau hâve no laws prior to its ex- 
istence as a state. But we are not dealing with the thirty-fourth 
section of the judiciary act, but with cection 866 of the Eevised Stat- 
utes of the United States, which, in its présent form, became the law 
of the land in 1874 ; and, for the purposes of the question now before 
us, we are, we Ihink, justified in. holding that the lYords "common 
usage," as found in this section, refer to the usual and customary 
mode of proceéding at the timeof the adoption of the Revision, which 
for many purposes, and we think for this purpose, must be regarded 
as an original enactment. Such being the trno construction of the 
statute, we are at liberty to look into and follow the common usage 
of the courts of Missouri in similar cases, whether sanctioned by 
common law or statute. Upon looking into the laws of Missouri 
and the praCtice of her courts, we find for many years they hâve 
authorized the taking of dépositions in criminal . oasès on behalf of 
the défense, and that for perhaps half a century such has been the 
common usage in this state. The question whether the order is neo- 
essary to prevent a f allure or delay of justice is for the court to déter- 
mine in each case upon the facts presented. 

In the présent case we are of the opinion that the necessity suffi- 
ciently appears. The witnesses réside hundreds of miles from the 
place of trial, their testimony appears to be material, the défendants 
are unable to pay the cost of bringing them hère tb testify, and the 
court has no authority to pay this expense from the public treasury, 
because the witnesses réside beyond the limits of the district. We 
do not say that ail thèse facts must necessarily appear, but we are 
clearly of the opinion that, appearing, they are sufficient. 

It is to be observed that it is enough if the court is satisfled that 
the taking of dépositions will prevent delay of justice. This is a wise 
provision, for without it the trial of criminal causes might be post- 
poned indefinitely. No court would be inclined to force a défendant 
to trial in the absence of his witnesses, and without their testimony. 
If they réside in a distant state, and the défendant is a poor man, 
what is to be done ? The government will not, and the défendant ean- 
not, produce them. A subpœua maybe issued and duly served; but 
would any court compel a witness to travel at his own expense to a 
state far distant from his home in order to give testimony? If so, 
what is to be done if the witness is unable to pay the expense of the 
journey ? If the court cannot order dépositions to be taken, and the 
witnesses are duly served and fail to appear, the cause for continu- 
ance would seem to be sufficient, and it might recur at every term of 
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the court duriag'thelïfe-time of the défendant. In suoli a case it is 
clearly necessary to prevent a delay, if not a failure, of justice, that 
the order for a dèdinius should be made. ■ 

It is insisted that this construction of the statute wUl enable de- 
fendants in criminal cases to manufacture évidence by taking dépo- 
sitions of accomplices and others, irho will swear falsely; but the 
danger in this direction is little; if any, greater than that which would 
exist if the witnesses were ail produced in court, for .the government 
can always cross-examine, and its attorney can readily ascertain, the 
réputation for truth and veracity of witnesses examined, and, if it 
is bad, can show it to be so upon the trial. On the other hand, if 
dépositions cannot be taken, the danger of doing injustice to défend- 
ants in some cases would be very great indeed. The life or liberty 
of a party accused may dépend upon the testimony 'of a witness 
thousands of miles away from the place of trial, and whose présence 
there cannot be procured, beeause the government will not pay the 
expense, and neither the witness nor the accused is able to do so. 

It is also suggested that witnesses examined under a dedimus 
issued in a criminal case are not liable to the pains and penalties of 
perjury; but this argument présupposes that there is no authority of 
law for taking testimony in such cases by déposition, which, in our 
opinion is not so. 

The resuit is that the motion in this case must be granted, and it 
is so ordered. 

Tbbat, J., concurs. 



United States v. Sticklii. 
{Circuit Court, W. D. Wiaconsin, 1883.) 

Use of Post-office to Dbfraud— Kbv. St. ? 5480. 

One who advertisea under various titles for agents to sell goods and dis- 
tribute circulars without any intention of employing such agents, but intend- 
ing to incite persons who meet with such advertisements or circulars to send 
him 15 cents in postage-stamps and $2.50 in money for agent's outflts or sam- 
ple cases, witli the intention of cheating and defrauding the persons sending 

• such postage-stamps or money, or a portion of it, by converting such stamps 
or money to his own use, without intending any équivalent for the same, and 
to carry eut this fraudulent device, takes a letter and packet from the poat- 
offlce, and deposits a packet in the post-office, is guilty of the misdemeanor de- 
acribed in section 5480 of the lievised Statutes of the United States. 
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2, Samb— What must bb Showit— Reasonabiié Doubt.' 

As the offense consists in the concocting of a scheme or artifice to defraud 
individuals of their property and money, and in the empjoyment of the post^ 
office department in carrying into exécution such scliénie "or artifice, to war- 
rant a conviction the jury must be satisfled, beyond a reasonable doubt, of the 
intention of the accused to defraud, and of the use of the post-pfflce for that 
purposé.' 

3. SXmb— Evidence op Intent to Defbaud. 

In determining the intention of the accused, it is propër for the jury to con- 
sider ail the facts and circumstances in évidence, the nature and quality of his 
advertisements and circulars, and the statements and représentations therein 
contained, their truth or falsity in différent partiçulars, whether he fllled or- 
ders forgôods oi- noi, and the quality of such orders, and his cônduct in the 
premises generally. ' ' 

'4. Samb— FoBMBB Conviction— Confession^ 

The fact'that the accused on a former occasion was accused .of a similar of- 
fense, pleaded guilty to the charge, andwas convicted Ihereof, although such 
conviction would be a bar tô any subséquent prosecution for that offense, 
may bè considered by the jury as a confession on hiS part at that titae, tending, 

- . with ôther, circumstances in his conduct, to show the.character of the business 
he had at that time been establishing and carrying on, and has since carried 
on ; and in this connection the jury should also consider his explanation of his 
reasons for pleading guilty. 

The défendant, George S. Stickle, was put on hi^ triai in this court, 
on information being filed under section 5480 of the Eevised Statutes, 
for a f raudulent use of the postroffice of United States. 

The évidence being closed, the court oharged the jury as foUows. 

H, M, Levns, Dist. Atty., for plaintiff. 

E. W. Keyleg and B. W, Jones, for défendant. 

BuNN, J. Section 5480 of the Eevised Statutes of the United 
States, under which this information is drawn, provides that if any 
person having devised, or intending to devise, any scheme or artifice 
to defraud or to be effeoted, by either opening or intending to open 
correspondance or communication with any person (whether résident 
within or outside the United States) by means of the post-office es- 
tablishment of the United States, or by inciting such other person to 
open communication with the person so devising or intending, shall 
in and for executing such scheme or artifice, or attempting so to do, 
place any letter or packet in any post-office establishment, or take or 
reçoive any therefrom, such person so misusing the post-office estab- 
lishment shall be punished by a fine of not more than $500, and by 
imprisonment for not more than 18 months, or by both such punish- 
ments. 

It will be seen îrom this provision that the substance of the offense 
described is the using of the post-office department for the purpose of 
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carrying into exécution a scheme or artifice devised or intended tobe 
devised to defraUd. The United States hâve not jurisdiction ot the 
offense commited within a state, and under the state laws, of obtain- 
ing money or other property by means of false and fraudaient pre- 
tences or devioes. And it is only, in gênerai, when the mails of the 
United States are employed for the purpoae of effecting such frauda- 
ient sehemes or devices, or for devising them or carrying them ont 
when devised, that the United States government will take cognizance 
of the transaction. 

The offense described in the statute and charged in the information 
is a misdemeanor simply, and not a crime of a high grade or a felo- 
nious character. Neverthelesa the charge is one of importance to 
both parties. It is of great importance to the prisoner, if innocent 
of the charge, that he should be aequitted by the verdict of the jury. 
It is also important to the government and the public welfare that he 
should not escape punishment, if found to be guilty to the full satis- 
faction of the jury. You will therefore address yourself to a oareful 
and thorough considération of the évidence in the case, for it is only 
by this means that you can arrive at a safe aud just conclusion upon 
the issue involved, whioh ia the guilt or innocence of the défendant of 
the offense charged in the information. 

The question is almost whoUy one of fact for the jury, and the 
court bas no désire to discuss the évidence relied upon by the parties. 
That bas been already done thoroughly and ably by counsel on both 
sides, and it will be fresh in your memories when you come to retire 
to consider of your verdict. 

I only désire to call your attention to the charge made in the in- 
formation, to what the prosecution is called upon to establish in order 
to be justified in claiming a conviction, and to some of the leading 
points in the testimony and their bearing upon the main issue. The 
substance of the charge, briefly stated, is this : 

That the défendant, on the flrst day of Augusfc, 1882, devised a scheme to 
defraud ; that as a part and parcel of this scheme he advertised in the news- 
papers throughout the différent states, and by ineana of printed circulars dis- 
tributed, falsely representing himself as an importer of teas and coffee, and a 
Wholesale dealer in the same, and under différent titles, as the American Tea 
Company, the United States Tea Company, the United States Importing Com- 
pany, and his own name of George S. Stickle, soliciting and offering to employ 
agents to sell teas and coffees, and to distribute his circular, at $100 per month, 
expeuses paid, and to distribute circulars only at $50 per month ; and request- 
ing peréons wishing to be so employed to send him 15 cents in postage stamps 
by mail. And f urther, as part of tlie same scheme to defraud, that he offered in 
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Buch advertisement and circulars to such an agent an outflt, with f uU instruc- 
tions, upon the receipt of $2.50, ail tlie while not intending to employ agents 
at ail, but devising that sclieme for the purpose of getting people to forward 
to him throagh the mails 15 cents in postage stamps and the $2.50 in money 
orders or registered letters intending to defraud such people of thèse sums and 
converting them to his own use. And it is further alleged, after setting out 
much more fuUy than I hâve hère attenipted to do, the scheme alleged to hâve 
been devised by the défendant to defraud, that the défendant, Stickle, for the 
purpose of executing said scheme and artifice to defraud and attempting soto 
do, did, on the third day of August, 1882, take and reçoive from the post-offlce 
at Madison, Wisconsin, a certain letter ond packet mailed at the post-oflice in 
the village of Broadhead, in Green couuty, by oné Jay L. Dawson, and ad- 
dressed to the said United States Importing Company, Madison, Wisconsin. 
And for the same purpose did, on the twenty-third day of September, 1882, 
place a packet in the post-ofiBce at Madison, inclosed in an envelope, post- 
age paid, and addres^ed to James Garland, Bichland Center, Wisconsin. 

This, in brief, is the nature of the charge made in the information, 
and which the proseeution must establish by évidence in order tb 
claim a conviction at your hands. So far as the overt act of using 
the United States post-office department is concerned, the proseeu- 
tion is confined to the two instances charged in the information, that 
of August 3d and September 23d; that is, the défendant cannot be 
found guilty upon any other, and it must establish to your satisfac- 
tion one or the other of thèse cases. 

The évidence in relation to the defendant's business in Madison, 
and which is relied upon by the proseeution to show the fraudulent 
device alleged to hâve been entered into by him, bas relation to 
and covers a somewhat longer period of time. And though the ad- 
mission of this évidence bas been characterized somewhat unnecessa- 
rily as a loose way of trying the case, I am olearly of the opinion it was 
entirely uecessary and proper to show the real oharacter of the defend- 
ant's business at the time charged in the information, and his real 
intent in relation to the particular transaction charged therein. A 
fraudulent device or scheme is of the essence of the charge under the 
statuts, and the proofs of such a fraudulent device can frequently be 
made only from a variety of facts and oircumstances often very in- 
conclusive when standing alone, but more or less potent and convincing 
when taken together, one circumstance with another or others. It ap- 
pears from the évidence that the défendant bas once before, at the last 
June term, been before this court on a similar charge, the offense al- 
leged to^ave been committed in March or April last, and that he plead 
guilty to the information, and was thereupon convicted and punished. 
v.lS.no.ll— 51 
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As I bave alxeady told you on the trial, the défendant cannot ba 
again convieted oî the offense cbarged in that case. Tbere is no 
thought or aîtempt on the part of anybody to do this. That convic- 
iion may be taken by you ànd cônsidered as a complète bar to any 
unlawful use of the post-office départaient prior to June, when that 
information was filed. The charge in the case now on trial relates 
to a later period, to-wit, to an uulawfal use of the post-office depart- 
ment in August and September, 1882. But I think it entirely com- 
pétent in order to détermine the true character of the defendant's 
business in Àugust and Sépteiûber, 1882, that the history of the facta 
attending the establishment and conduct of the business previously, 
should go to the jury for what they are worth. So far as thèse facts 
throw any light upon the charge inade in the information, it is en- 
tirely proper that they should be cônsidered by the jury. 

, The jury will bear in mind that the essence of the charge is the 
concocting or devising pf a scheme or artifice to defraud individuala 
of their money and proper ty, and the employment of . the United 
States post-office establishment in the instances named, to effectuate 
such device. And thèse two propositions it is incumbent on the 
prosecution to establish in proof. After what bas been said, it is 
quite unnecessary to say to you that it is not essential for the prose- 
cution to show that the défendant has not fiUed the orders for teas 
and coffees made upon him. That is no essential part of the plain- 
tiff's case, nor if proved by the prosecution would it constitute any 
offense against the government. It is not an offense under any law 
to fail to fill orders for goods, or to send goods on an order which ia 
inf erior to the sample used on the sale. Of course if you should find 
that he filled bis orders promptly, and with goods as good as the 
samples, it would be a ciroumstance to be construed in favor of the 
défendant; or if the orders were not filled, or filled with inferior 
or worthless goods, that ciroumstance might be construed in deter- 
mining the true character of the business. 

If the défendant, as cbarged, devised a scheme to defraud by ad- 
vertising under varions letters for agents to act for him in selling 
goods and distribu ting circulars, when he did not expeot or "intend to 
employ any agents, with the intent to incite any and ail persons wbo 
might meet with such advertisements or circulars, as cbarged, to 
send him 15 cents and $2.50 for an agent's outôt or sample case, as 
cbarged, with the intent to cheat and defraud the persons sending 
him postage stamps and money, or a portion of it, and converting 
them to his own use without intending any équivalent for the same, 
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and to carry on this fraudulent device he tooka letter and paoket 
from. the post-office at Madisoo from Jay It. Dawson, as charged, 
or mailed one to James Garland, in Septeniter, as set forth, this 
would make the offense complète, though it should appear that the 
défendant had filled to the letter ail his orders made upon him for 
goods to be sold. And in determining the intention of the défendant 
it is proper to consider ail the facts and circumstances in évidence, 
the nature and qaality of the defendant's advertisements and circu-. 
lars, and the several représentations and statements therein con- 
tained, their truth or falsity in différent particulars, and the conduet 
of the défendant in the premises. 

It will be the duty of the jury tO exercise their best judgment npon 
the facts and circumstances proven and appearing in the case. I do 
not see that there is very much conflict in the testimony. None I 
présume that will give the jury very much trouble. But as I look 
upon the case, the most considérable burden and duty of the jury 
will consist in giving the due and proper effect to facts and circum^ 
stances for the most part undisputed. It is for you to say what 
thèse facts show, and how they satisfy you upon the issue of the 
defendant's guilt. It will be for you to say from thèse facts what 
the real nature of the business was he was conducting in August and 
September, 1882; what was the real intention of the défendant in 
advertising through the newspapers of the country as he did, and in 
sending and distributing those différent circulars? Was it to em- 
ploy agents thronghoutthe country to seli teas and coffee and dis- 
tribute circulars, and by this means to establish a legitimate busi- 
ness of selling thèse goods ? or was the prime motive on his part to 
induce a great number of persons to send him the 15 cents called for 
in the advertisement, and afterwards the $2.50 for an agent's out- 
fit, or sample case, so called, for the purpose of defrauding such per- 
sons out of their property and money, and without any intent or ex- 
pectation of employing them as agents with a large salary ? Where 
did he expect and intend that his profits should corne from, and was 
his intent fraudulent, or lawful? 

Upon the matter of the defendant's former conviction, your good 
sensé will prevent your giving too great weight in favor of the govern- 
ment to the évidence on that subject. It is only évidence of a con- 
fession or admission on the defendant's part, at that time tending, 
with other circumstances in his conduet, to show the character of the 
business he had at that time been establishing and carrying on, and 
bas sinoe carried on in Madison. Of course the jury will guard 
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against drawing from it any necessary inference of an unlawful use 
of the mail sinee that time by him, or any intent to concoct or con- 
çoive a scheme or device to defraud. But you will give just such 
weight to the fact as tending to show the character of his business at 
the time to which the présent information relates, as you think in 
justice you ought. And of course it will also be proper for you to 
consider the statements of the défendant in regard to his pleading 
guilty to that charge, that he did it to save expansé, and so forth. 
Of course, a person charged with crime might plead guilty, and suffer 
a conviction, when he fuUy believes himself innocent. Whether the 
défendant did so or not it will be proper for the jury to consider in 
this part of the case. 

After fuU and faithful considération of ail the facts in the case, it 
will be for you to say how you are reasonably convinced. What im- 
pression does the évidence, taken as a whole, make upon your mind? 
It is incumbent on the prosecution to satisfy you of the guilt of the 
défendant, beyond a reasonable doubt. The government does not 
expect or désire a conviction at. your hands, unless you are fully 
convinced of the defendant's guilt. On the other hand, if you are so 
convinced, you should foUow your convictions and retum a verdict of 
guilty. 

The further responsibility pf the case lies with you, and I hâve 
fuU confidence that you will give it that jndicious considération which 
both parties are entitled to at your hands, and render a verdict which 
shall satisfy your beat convictions and the évidence in the case. 



CoBURN and another v. Claek.* 

{Circuit Court, E. D. Missauri. Maich 12, 1883.) 

L Patents — Effect of Décisions as to Validitt — Fkeliminart iNJtrNOTioîi. 

Where a motion is made for a preliminary injunction for aa alleged infringe- 

ment of a patent, which has been held valid without collusion in a contested 

patent case, the vahdity of the patent will be considered settled for the purposes 

of the motion. 

2. Samb. 

Where, however, the décision does not show what elaims were held valid, 
nor what would be an infringement, the foUowing questions are left open, viz.: 
(1) What are the contrivances covered by the patent î (2) Has the défendant 
infringed the same ? 

*Reportecl by B. F. Rex, Esq., of the St. Louis bar. 
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Motion for a preliminary injunction to restrain the défendant from 
infringing two letters patent of the United States, one being for an 
"improvement in cases for transporting eggs," and the other for an 
"improvementinegg-boxes." Thefirst of said patents contains two 
and the other three claims. 

Overall é Judson, for complainants. 

John M. and Ch. Krum, for défendant. 

Tbeat, J. It is unadvisable on a preliminary motion to express 
an opinion concerning the mérita of a controversy to be determined 
at final hearing. It seems that the United States circuit court of the 
southern district of New York has held, on final hearing in a case be- 
fore it, that plaintiffs' patents are valid, the decree m which case is 
for the purposes of this motion to be considered conclusive. It also 
appears that Judge McCraby, of this circuit, acting upon siich adjudi- 
cation, and possibiy other matters presented, has awarded prelimi- 
nary injunctions, 

Under such rulings nothing remains but to grant similar brders, 
provided the alleged infringements are the same, substantially or col- 
orably. It has been the course of proceedings hère for more than 20 
years, and elsewhere, to accept a décision in a patent case, when 
made on the merits, without collusion or on mère default, as an adé- 
quate basis for a preliminary injunction, so far as the validity of the 
patents is involved ; leaving open for inquiry on such motion solely 
the question of infringement. 

Under the rules governing'suoh motions the décisions upholding 
the Stevens and Bryant patents must control. But what are those 
patents; that is, what do they cover? It is very easy to grant an 
order perfunctorily that défendant shall not infringe plaintiff's pat- 
ents; but such a perfunctory order leaves open the whole subject of 
controversy. The défendant may deny an infringement, and, conse- 
queutly, if his course of business does not infringe, what effect has 
the order ? He is enjoined not to do what he has not done and what 
he does not propose to do. Hence the injunction order in such form 
would be a mère brutum fulmen. It is, therefore, essential to ascer- 
tain whether the défendant has prima fade infringed a valid patent, 
for the complainant has no right to drag into a court of equity as a 
défendant one who is not answerable to équitable proceedings. The 
défendant has a right to stand on his déniais. 

The primary inquiry is, the patents being considered valid, on 
what construction thereof plaintiff's rights are based. For the pur- 
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poses of tbia preliminary investigation the patents must be considered 
vaJid, bat there remains the question as to the true construction of 
the patents; i.e., for wbat deviqes were the patents lawfully granted. 
It is to be noted that there bas been, at least as to one of the patents, 
a disclaimer and a reissue, from which the matter patented haa to be 
determined. 

It is not proposed now to go behind the décision made in the south- 
ern district of New York (which settled nothing definitely as to 
what was really patented) which hold the patents valid. Nor is it 
proper to consider otherwise than as authoritative the interlocutory 
views of Judge McGeasy, in this circuit, upon the patents in question. 
Hence there remain only two propositions to be considered : First, 
what are the contrivances covered by the patents? Second, has the 
défendant infringed the same? 

It is held, for the purposes of this motion, that the plaintiffs bave 
an exclusive right to the combmation of more than two traya in a 
case; and also to the interlocked form of the separated trays. The 
injunction order will go against the infringement of said combinution, 
and also of the construction of said interlocked form of trays. There 
are many suggestions proper concerning interlocutory ordersin cases 
of this kind, which, if made, might be considered not in accord with 
the views expressed by many nlsiprius courts, but which ought to be 
weighed more fuUy than has heretofore been done. For instance, a 
court in final hearing may décide a patent valid, which patent con- 
tains many claims, and the construction of which patent, as to one or 
many of the claims, is not disclosed, especially as to the alleged in- 
fringement of one or more of said claims. Is it to be taken for 
granted that the court held the patent valid as to each and every 
claim, when possibly the alleged infringement was as to one of the 
claims alone, and that claim was alone under considération ? 

The cases now before the court are illustrative. Hère are varions 
patents, — one for combinations and another for mechanical devices. 
The patents bave been held valid ; but as to what ? What construc- 
tion has been given to the respective patents, and as to what alleged 
infringement? What shall now be held as concluded for the pur- 
pose of the présent motions, unless it is disclosed what some other 
court decided in respect to each of the essential matters pertaining 
thereto ? Thèse questions are oomplex, and not perfunctory. An ex- 
amination of the cases cited with regard to the very patents in ques- 
tion furnish very little light with regard to the subjects now in dis- 
pute. 
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A more seaching inquiry is needed for preliminary injunctions than 
a mère perfunctory order, covering, in aii indefinite manner possibly, 
ail the claims of a patent, and ail possible infringements of valid or 
invalid claims, wlien it is impossible to détermine from a final decree 
what was in détail decided. ^ 

The true rule should require it to be shown what olaim was held 
to be valid ; the validity of that spécifie claim having been brought 
into qoestion. It may be that the court on final hearing passed on 
only one of many claims, and that the alleged infringement in sueh 
a case pertained only to that spécifie claim. Hôw is it as to other 
claims on which no décision has been made? Must a court, on a 
motion for a provisional injanctioo for alleged infringeraent of some 
other claim, deem itself concluded when no court has passed upon 
the spécifie inquiries? There sHould be a carefol investigation of 
the précise points decided, and of the alleged infringement,* other- 
wise great wrongs maybe perpetrated against one or the other of the 
parties litigant. Preliminary injunctions are not to be granted, it 
may be destructively, to défendants merely beoause an indefinite 
décision has been made by some court whose views are not diselosed 
in its decree ; and, on the other hand, when plaintiff !â rights hâve been 
fairly determined, should piracy be toleratéd péndente Ute ? 

Thèse gênerai views are expressed in the interest of ail parties to 
like controversies. 

An examination of the several décisions in the United States cir- 
cuit court for the southern district of New York fails to fumish any 
construction of the several patents whereby the action of this court 
can be aided; nor is it shown with distinctness what claims were 
held valid, nor what would be an infringement of claims held valid. 

Without further comment, the injunetion order wiU be issued as 
herein stated, leaving for final hearing matters looking to the validity 
of the respective patents. 
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TuBBELL V. Bbadpobd and others. 
{Circuit Court, S. D. New York. March 22, 1883.) 

1. SUBCOMBINATION CLAIMS ImFORTBD INTO ReISSTTBS. 

Such claims are void, upon the principle declared in Bantz v. Franiz, 105 U. 
S. 160. 

2. RiGHT OP REtsaUB TO CoVER SUCH ClAIMS LoST, BECAtTSB OP UNREASONABLE 

Dblat, THE Dépendant not UsinG the Entieb Oombination. 

Thèse claims in the reissue for the subcombinations are void, being granted 
many years after date of the original patent, and after the invention of anolher 
device which did not use the, en tire oombination — original claim— of that pat- 
ent, and when "the right to hâve the correction made" had been "aban- 
doned and lost by unreasonable delay." 

George C. Frelinghuysen, for plaintiff . 

A . J. Todd, for défendant. 

Shipman, J. This ia a bill in equity to restrain the défendants 
from the alleged infringement of reissued letters patent, granted May 
30, 1876, to the plaintiff, as assignée of the executors of John Lovatt, 
for an improved skate. The original patent was issued on May 29, 
1860, to John Lovatt, as inventor, and was extended on May 28, 
1874, to May 30, 1881. Two intermediate reissues hâve been granted, 
one on November 10, 1868, and the other on April 6, 1875. The bill 
was filed on January 30, 1880. The défendants' skate is known as 
the "Acme Club Skate." It isdesoribed in letters patent to John Forbes 
of July 2, 1867. The Lovatt invention was a skate wherein the sole 
clamps and heel clamps were securely f astened to the sole and heel by 
the opération of one adjustable sorew, whereas, previously, the mechan- 
isms for sole clamps and heel clamps were separate and acted inde- 
pendently of each other. His skate has a pair of laterally-sliding sole 
clamps and a pair of laterally-sliding heel clamps, which are oper- 
ated by means of a serew moving longitudinally with référence to the 
skate, and acting upon V-shaped grooves in such manner that "when 
one pair of clamps closes upon the heel or sole, the clamp-operating 
mechanism is not arrested in its movement, but is continued ao as 
to close the other pairof clamps." This peculiarity is pointed out in 
the spécification of the original patent. By the agency of the V- 
shaped grooves, the longitudinal motion of the screw communieates a 
latéral motion to the clamps. 

The single claim of the original patent was "the combination of 
the movable Y-slotted blocks, E, E, with the clamps, D, D, D, D, and 
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the screw rod, G, when the same are arranged substantially in the 
manner and for the purpose herein set forth. 

The four claims of the présent reissue are as foUows: 

" (1) ïhe combination, in a skate, of laterally-sliding clamps for grasping 
the sole, a plate or rest for the foot, and mechanism for moving and. holding 
the clamps substantially as specified. (2) The combination, with the clamps 
for grasping the sole and clamps for grasping the heel, of mechanism 
acting between such clamps in opposite directions, so that one set of clamps 
acts as a résistance in closing the other set of clamps, substantially as set 
forth. (3) The combination, in a skate, of laterally-moving clamps, pins, 
inclined slots, and mechanism for operating and holding such clamps, sub- 
stantially as set forth. (4) The combination, in a skate, of a plate or rest for 
the foot, laterally-sliding clamps, mechanism that moves and holds such 
clamps and transfera a longitudinal motion into a transverse inotion, and' 
clamps for grasping the heel, substantially as specified." 

It will be perceived that the reissue dividea the entire cômbiûàtion 
of the original claim iuto the various subconabinations whieh, it was 
believed, were shown in the spécification and drawings of tbe original 
patent. The same construction was given to this feissiie by Judge 
Nixon, {Turrell v. Spaeth, 14 0. G. St7.) The claim of the orig- 
inal patent was for the combination of the operative meohaniém, viz., 
the screw and the blocks, or équivalent mechanism acting in sub- 
stantially the described manner, with the two sets of the laterally- 
sliding clamps; and included, as a partof the mechanism, its method 
of action between the clamps, so that one set of clamps acted as a 
résistance in closing the other set of clamps, and it also included the 
transfer of a longitudinal into a transverse motion. 

The first claim of the reissue omits the heel clamps. The second 
claim is for sole and heel clamps so combined with the described or 
équivalent mechanism for moving and holding thèse clamps that one 
set shall act as a résistance in closing the other set. The third claim 
is for laterally-sliding clamps, pins, inclined slots, and mechanism as 
described for operating such clamps. The laterally-sliding clamps 
of this claim were probably intended to include only one pair of 
clamps, whether sole or heel clamps, and by the mechanism was in- 
tended the mechanism to operate the pair of clamps which might be 
employed. If the claim should be construed so as to include both 
pair of laterally-sliding clamps, then it would also include the method 
of opération by which one set of clamps acted as a résistance in clos- 
ing the other set. 

The fourth claim is for a plate for the foot-rest, laterally-sliding 
clamps, and the described mechanism that moves and holds such 
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clamps and transfers a longitudinal into a transverse motion, and 
heel clamps for grasping the heel. It omits the requirement of the 
second claim. 

The défendants' skate bas laterally-sliding sole clamps, a longi- 
tudinally-sliding heel clamp in front of the heel, and fixed stops on 
the rear side of the heel-plate to hold the heel of the boot, both sets 
of sliding clamps being moved by one opération of a lever and an ec- 
centrically pivoted cam. It is admitted that the skate doea not in- 
fringe the second claim, because one set of clamps does not act as a 
résistance in closing the other set. Not having this peculiarity, this 
skate would not bave infringed the original patent. 

It may well be admitted that it infringes the first, third, and fourth 
claima, and that it may contain the respective subcombinations 
which are included therein, béoause those olaims are void upon the 
prinoiple declared in BanU v. Frantz, 105 TJ. 8. 160. The original 
patent was granted May 29, 1860. The first reissue was granted in 
1868, the second in 1875, and the third and présent reissue on May 
30, 1876, 16 years after the patent was originally issued. 

The defendant's skate was patented in 1867. Under the original 
patent those who did not use the entire combination, which included 
ail the subcombinations mentioned in the reissue, were not in- 
fringers. Thèse claima of the reissue are voi^, having been granted 
many years ^fter the date of the original patent, and after the inven- 
tion of another device which did not use the entire combination of 
that patent, and when "the right to hâve the correction made" had 
been "abandoned and lost by unreasonable delay." Bantz v. Frantz, 
105 U. S. 160. 

The bÛl is dismissed. 



Spabth v. Gibson. 

{Circuit Court, S. D. New York. March 19, 1883.) 

Patents PôR Inventions— Impboved Skatb — Ameiîtcan Olub Skatb. 

The pperativé locking mechanism is the lever, which opérâtes as the ordi- 
nary toggle-joint.does after the parts hâve passed centers and is automatically 
held in against the runner by the pressure of the clamps, and the hook-like 
action alone of one of the links would not keep the clamps closed or locked, 
but the efficient lock'nsf cause is the toggle-joint and lever, the use of which in 
clcfu«daul's device vvill bc enjoJnçJ. ' 
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Arthur v. Brksen, for plaintiff. 

A. J. Todd and Benj. F. Thurston, for défendant. 

Shipman, J. This is a bill in equity to rêstrain an alleged infringe- 
ment of reissued letters patent whieh were granted on Pebruary 18, 
1879, to the plaintiff, as assignée of Charles T. Day, for an improved 
skate commonly known as "The American Club Skate." The origi- 
nal patent was issued to said Day, as inventor, on July 11, 1871. 

The invention is described in the spécification df the reissue as 
f ollows : 

"This Invention consistS in the combination in a Skate ot movable clamps 
for grasping tha sole, and longitudinally-sliding clamps for grasping the heel 
at the back part thereof, a statiouary spur or abutthent for the breast of the 
heel, and a hand-lever adapted to operate both sets of clamps; also, in the com- 
bination in a skate of the heel and toe clamps, and of a lever swinging on a 
pivot which is situated on one side of the center line of said clamps for the 
purpose of holding the clamps flrmly in their closed position; and, further.in 
the combination, with movable clamps for grasping the sole, longitudinally- 
sliding clamps for grasping the heel at the back part thereof, and with a 
hand-lever adapted to operate both sets of clamps, of a regulating screw for 
adjusting the clamps to heels and soles of différent sizes." 

The reissue contains four claims, of ■which the first and fourth only 
are said to bave been infringed. Thèse claims are as follows: 

" (1) The combination, in a skate, of movable clamps for grasping thé 
soles, of longitudinally-sliding ulamps for grasping the heel at the back part 
thereof, a stationary spur or abutment for the breast of the heel, and a hand- 
lever adapted to operate both sets of the clamps, substantially in the manner 
hereln shown and described. (4) The combination, with movable clamps for 
grasping the sole, longitudinally-sliding clamps for grasping the heel at the 
back part thereof, a stationary spur or abutment for thé breast of the heel, 
and with a hand-lever adapted to operate both sets of clamps simultaneously, 
of a regulating screw for adjusting the two sets of clamps to soles and heels 
of différent sizes, substantially as set forth." 

The original patent contained a single claim, whieh was as follows : 
« The eeceutrically-pivoted lever, B, combined and arranged with the heel 
and toe clamps of a skate substantially as specifled." 

The lever of the claim is thus described in thô original spécifica- 
tion : 

" As the pivot, Z, by which the lever is attached to tlie stem of the heel 
clamp, is eecentric in its position, and so arranged that when the lever is 
closed against the runner it will lie without the line of traction Connecting 
the pivots of the toggle, D, and swivel, D', it follows that the lever will be au- 
tomatically held in against the runner by the pressure of the clamps. There- 
fore there is no danger of the lever being throwu outward and trippin» the 
wearer." 
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It will tlius be sGeii tliat the daim and the spécification of the orig- 
inal patent required that tlie hand-lever, which opérâtes both sets of 
clamps simultaneously, should be eccentrically piyoted. The history 
of the patent shows that the patentée was compelled to limit his in- 
ventions, in view of his previous patent of December 28, 1869, to the 
combination of heel and toe clamps with a lever thus pivoted. The 
lever of the reissue must be construed to be the eccentrically-pivoted 
lever of the original patent. 

The advice which was relied upon as anticipating the Spaeth 
skate was the skate of Alpheus S. Huuter, patented June 22, 1869. 
The two skates are orgauized in a substantially différent manner in 
this respect. In the Hunter skate, (making use of the language of 
Mr. Brevoort, one of the plaintiff 's experts,) "two adjustments arôab- 
solately essential, while in the skate shown in the Spaeth reissue one 
adjustment is ail that is everrequired, and the différence arises irom 
the use in the Spaeth. skate of longitiodinally-sliding heel clamps and 
sole clamps, which are so drawn together by a lever as to permit one 
set of clamps to bearrested, while the other set of clamps is capable 
of furtheradvancement." 

; The defendant's skate is described in the patent of Everett H. Bar- 
ney of- Oetober 11, 1881. The point wherein it is claimed to differ from 
the Spaeth skate is that what is oalled by the plaintiff the lower toggle 
link is called by the défendant: a flat hook, which he says is caused to 
hook over the pivot of the sole clamp, and his expert says : "By means of 
said hook only the clamps are then retained in a locked position with- 
out any aid from said lever, and the latter may then, without in the 
least affecting the positive locking of the clamps, be entirely discon- 
nected from said hook and swing freely on said sole-elamp pivot." I 
am of opinion that the operative looking mechanism is the lever which 
opérâtes as the ordinary toggle-joiilt does, atter the parts hâve passed 
çenters,' and is "automatically held in against the runner by the press- 
ure of the clamps." I do not think that the hook-like action alone 
of one of the links would keep the clamps closed or locked, but that 
the efficient locking cauge is the toggle-joint and lever. 

Let there be a decree for an injunction and an accounting. 



MATTHEWS V. SPANaBNBEGâ. 813 

Matthews V. Spangenberg. 

(Oircuit Court, 8. D. Nm York. February 1, 1883.; 

Patents for Inventions — Violation op Injttnction. 

Where défendant has been guilty of a contempt in disregarding the injunc- 
tion of the court, but the act of contempt does not appearto be at ail willful or 
deflant, but merely the exercise of a supposed right under advice taken and 
given in good faith, it does not deserve punisbment as suoh, but he should make 
the orator whole as to the damages sustaiued thereby. 

In Equity. 

A. v.Briegen, for orator. 

Philip Hathaway, for défendant. 

Wheeler, J. This cause has now been heard npon motion of 
the orator for an attachment against the défendant for an alleged 
violation of the injunction heretofore granted, restraining the défend- 
ant from infringing letters patent, reissued No. 9,028, graiited to the 
orator, dated January 6, 1880, for a soda-water apparatUB. On the 
papers it appears that the défendant has cotitinued the use of an ap- 
paratus called theGee Invincible apparatus, which was at the hear- 
ing in chief adjudged to be an infringement, exeept that be has not 
used the parts which draw syrup ; and that he has paid to the orator 
the damages found by the master to hâve been sustained by use of 
this apparatus by the défendant. It is argued for the défendant that 
this payment has freed the use of this machine from the opération of 
the patent. The damages recovered by the orator are not for a sale 
for use, which would probably free the whole use, nor for the use now 
Complained of, which would probably be a satisfaction for that use 
and entitle the défendant to hâve it, but were for a prior use of the 
infringing device, and made satisfaction only for that use. The use 
complained of has not been paid for, and is not justified by the pay- 
ment made for sOmething else. 

A part of the patent is for that part of the apparatus for contain- 
ing and drawing the syrups; and a part for that part containing and 
drawing the waters. As the défendant has not, since the injunction, 
used the former part, he has not infringed that part of the patent. 
The qualities of the liquids hâve nothing to do with the working of 
either part. The syrups oould àny of them be eontàined and drawn 
in the parts for the waters, and the waters in the parts for syrups, 
as well as in the parts assigned to them in use, so far as the liquids 
themselves are concerned, The patent is not for storing and draw- 
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ing particular liquids, but is for apparatus for storing and drawing 
liquida in particular modes. 

As to that part of the patent which covered apparatus for the 
waters and was held to be valid, the défendant infringes it, although 
he does not use the other part. The sixth claim of the patent 
is for a combination of parts. It would not be infringed but by use 
of that combination. The parts drawing syrupa enter into the com- 
bination in the same way, and hâve there the same office that the 
corresponding parts drawing waters do. The use of either is the use 
of the combination, without the use of the other. The défendant, by 
using those parts for drawing waters, bas used so much of the pat- 
ented invention. He must, therefore, on this showing as presented, 
be adjudged guilty of a contempt. 

The act does not appear to hâve been at ail willful or défiant, but 
merely the exercise of a supposed right underadvice, taken and given 
in good faith, and is not consîdered to deserve punishment as such. 
He should merely make the orator whole. 

The défendant is adjudged guilty of the contempt charged, and is 
sentenced therefor to pay the damages sustained by the orator 
thereby, to be asoertained by the master, to the orator, with the cost» 
of thèse proceedings. 



Thb Pennsylvania.* 
[District Court, E. D. Pennsylvania. February 14, 1883.) 

1. AI>MIPAI,TT fRACTICE — ApPOBTIONMENT OP CoSTS WHERB DaHAGES AEB 

DrVIDED. 

Full costs in admiralty proceedings do uot always follow a judgment forpar- 
tial damages. 

2. Same— LiBKL fok Collision— Joint Neot.igencb. 

Where a collision resulted from joint négligence and the Hhelant recovered 
a judgment for half damages, there being no cross-libel, or allégation of dam- 
age in respondent's answer, Oie costs may also be divided. 

Motion for AUowance of Pull Costs to Libelant. 

The owners of the schooner S. B. Hume recovered a judgment for 
half damages upon a libel for collision against the steam-ship Penn- 
sylvania, reported in 12 Fed. Eep. 914, and the decree reserved the 
question of costs, whoreupon the libelant moved for an allowance of 
full costs. 

*Reportcd by Albert B. Gullbert, Esq. , of the Philadelphia bar. 
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Alfred Driver uni J. Warren Coulston, for libelants. 

■Pull costs should be allowed where a reoovery of damages is had 
and there is no cross-libel and no allégation of damage in respond- 
ent's answer, (Rathburnv. Steam-tug Thompson, unreported, Bbown, J., 
U. S. Dist. et., S. D. N. Y., second circuit; Sapphire, 18 Wall. 51; 
Rival, 1 Spr. 128; Denike, S CM. 117; Mary Patten, 2 Low. 196; 
Baltic, S Ben. 195; Paterson, Id. 299; Avid, Id. 434; City of Hart- 
ford, 11 Blatchf. 72, 290; Vanderbilt v. Reynolds, 16 Blatohf. 85; Ma- 
son V. Steam-tug Murtaugh, 3 Fbd. Rep. 404; William Cox, Id. 645; 
9 Fed. Eep. 672; Sylvester Haie, 6 Ben. 533; David Dudley, 11 Fed. 
Ebp. 522; Excelsior, 12 Fed. Eep. 195; Abby IngaUs, Id. 217; James 
M. Thompson, Id. 189;) and also for printing brief, {Neffy.Pennoyer, 
SSawy. 335.) 

Morton P. Henry, for respondent. 

Costs should be divided where partial damages are awarded and no 
équitable reason exista to the contrary. Vanderbilt v. Reynolds, 16 
Blatchf. C. C. 90; America, 92 U. S. 432; Farnley, 8 Fbd. Eep. 629. 
The Sapphire, 18 Wall. 51, in which half damages and fuU costs were 
rôcovered, is not inconsistent, since costs may be given for equitaMe 
reasons. 

Butler, J. The libelant — admitting the question to be oue for 
the court's discrétion, determinable on équitable considérations— 
that costs may be given a libelant who fails to recover, and withbeld 
from another who succeeds^asks an award of full costs in this case, 
on the ground that it is équitable, as he asserts, to do so whenever, 
as hère, damages from collision — the resuit of concurrent fault of 
both parties — are sustained by the libelant's vessel, alone, and ap- 
portioned by the court — (in the absence of spécial circumstances;) 
and that this is so fuUy recognized in admiralty that such a disposi- 
tion, under such circumstances, bas becôme a rule of uniform appli- 
cation. That no such rùle existed until within récent years, I under- 
fitand to be admitted. An expression in The Mary Patten, 2 Low. 
196-9, is cited as the starting point of this departure, and several 
subséquent cases, in Massachusetts and New York, are referred to as 
«vidence of its gênerai adoption. Whether such a rule bas been 
adopted in Massachusetts and New York need not be oonsidered, in 
the view I entertain of the question. The expression in The Mary 
Patten, cited as the foundation and reason of the rule> is as foUows :' 

"There is one aspect of the case [the question of costs] which does nôt ap- 
pear to hâve received sufflcieiit attention. If tlie lôss is snffered by Oiie ves- 
Éel aloiie, and her ownerbrings his libel, [beinjjgu;ity of cojicun'ént fault,'] hô' 
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will recover half damages ; and there is no reason why be should not, in gên- 
erai, recover full eosts. It is the ordinary case of the prevailing party recov- 
ering less than he asks for, and if there hasbeen no tender or offer of amends, 
and no equity peculiar to the particular case, it is according to sound and rea- 
sonable law, in ail courts, tliat lie should recover full costs." 

With the highest regard for the learned judge who said this, and 
the conséquent bias in favor of whatever he may say, I am unable to 
discover the justice of this position. The analogy invoked is drawn 
from proceedings at law, where the rule respeoting costs is unbend- 
ing, and its opération, frequently, inéquitable. Were we to follow out 
the analogies on this line, the libelant, under the oircumstances.stated, 
would recover nothing whatever — either of damages or costs. It is 
only by reason of the équitable principles on which adtniralty proceeds, 
that one guilty of contributory fault can recover any part of theresulting 
loss. The law, unable to gauge his just share in the re sponsibility, leaves 
him to bear the entire burden. The analogy invoked is, therefore, inap- 
plicable, if not unfortunate. Because it is équitable to allow a recovery 
of half damages, under such circumstancea, it by no means foUows 
that it is also équitable to allow a recovery of full costs, — a large part, 
of which, generally, if not invariably, results from the libelarit's un- 
just and unsuccessful effort to recover double the amount of damages 
due. 

In every contested collision case, wherein mutual fault is found by 
the court, each contestant is in part, and to exactly the same estent, 
successful, each establishing the fact of fault in the otber, and thus es- 
capinghalf the loss. Every such case contains two distinct issues, each 
involying precisely the same amount. What support, therefore, can 
be found in equity for requiring the respondenfc in such cases to bear 
ail the costs — those resulting from the issue found in his favor, as 
well as those from the other found against him? If therespondent's 
vessel be also injured, it is conceded that such a requirement would be 
unjust. But what possible relation does this oiroumstance bear to 
the question? How does it affeet the justice or injustice of compel- 
ling the respondent to bear the costs of an issue in which he has suc- 
, cessfully resisted an unjust demand? If the respondent's vessel is 
injured, this additional loss is also divided. If it escapes injurj', his 
loss, nevertheless, equals that of the libelant. In either event he 
bears half of ail sustained. This half is what he is presumed to hâve 
inflicted. When he pays it, and the eosts occasioned by denying 
his share in the fault, the demands of justice are fully satisfied. Ex- 
actly what proportion of the costs resulted from this déniai and the 
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îssué formed upon ît, and what from the other, cannot generally, if 
ever, be asoertained, — any more than can the exact proportion of 
injury resulting from the respective faults of the parties. The 
court does not attempt to ascertain it, but infers the amount result- 
ing from each to be equal, and therefore divides it, as it does the 
damages. The opposite view, urged by counsel for the libelant, 
would, in my judgment, not only be inéquitable but mischievous in 
other respects. It would tend to encourage unjust claims, by allow- 
ing the claimant to experiment at the expense of his antagonist with- 
out risk to himself. The libelant may usually know when he is 
guilty of contributory fault, and doubtless does. If he may deny and 
conceal his fault, and demand and sue for the damages resulting 
from it, as well as from the respondent's, with immuriity from risk 
of disadvantage respecting costs, it is not too much, I think, to say 
that the average libelant will do so. 

Nor do I think the alleged rule ia any better grounded in author- 
ity than in reason. The uniform practice in thia district has been 
against it; and I do not find the practice to hâve been différent else- 
where, — unless, indeed, in Massachusetts and New York. Without 
citing other cases — {Hay v. Le Neve, 2 Shaw, Scotch App. Cas. 395; 
Poster V. Miranda, 1 Newb. 229; The Monûrch, W. Eob. 21; Tlie 
Rival, 1 Spr. 128; Lennox v^ Winieimmet Co. là. 160; The Favorita, 
i Ben. 134; Vanderbilt v. Reynolds, 16 Blatchf. 80, 81, 86, 90, 91,) 
— in which this practice has been pursued, it is sufi&cient to mention 
The America, 92 U. S. 432, where this question of costs was before 
the suprême court, — as lately as 1875, — and where ail the conditions 
necessary to the application of the rule hère invoked, were présent. 
No cross-libel was filed, nor did the answer or testimony suggest any 
injury to the respondent's vessel. And yet the suprême court, — (re- 
versing the court below, whose decree awarded full damages and 
costs,) — finding both parties in fault and awarding half damages, di- 
vided the costs. It is true the question is not discussed in the opinion, 
but the court was called upon to consider it; and the case therefore 
shows the court's understanding of the practice, and a décision based 
upon it. 

The earlier case of The Sapphtre, 18 Wall. 51, décides nothing re- 
specting costs; nor do I understand the gênerai observations of the 
judge, dropped in passing, to be inconsistent with the practice sub- 
sequently folio wed in The America. The only question before the 
court was whether its mandate, previously issued, had been obeyed, 
v.l5,no.ll— 52 
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This mandate was to divide the damages. Nothing was said respect- 
ing the disposition already made of costs. The subséquent observa- 
tions of the judge on.this subject were mère suggestions in justifica- 
tion of the disposition made, — manifestly with no thought of passing 
on the question, or deciding anything. The circuit court, having de- 
termined in thefirst instance that the respondent alone was in fault, 
doubtless was still of opinion that he was mainly so, at least, and there- 
fore, probably, allowed its former disposition of costs to remain — 
when entering the decree for half damages, as ordered by the mandate. 
Precisely what is meant by the expression in the opinion, "doubtless 
they [the costs] generally foUow the decree, " is uncertain. Is it that 
the disposition of costs, generally, foUows the disposition of damages, 
— the former being divided between the parties, where the latter are, 
thus following the prinoiple or raie of the decree ? Or is it that full 
costs are generally awarded a libelaat who recovers half damages ? 
It must be further observed that thè judge points out a spécial and 
controlling circumstanoe in favor of the disposition there made. 
"The costs allowed libelant were inourred in his effort to reoover what 
bas beon proved tobe his just demand," says the judge. Certainly, 
if the costs were ail ineurred, as is hère found, or assumed, in estab- 
lishing the respondent's fault, and conséquent liability to half dam- 
ages, — (no part in resisting the unjust demand for double this 
araount, — founded on the false allégation of blamelessness in libel- 
ant,) — no other disposition of them could be made. In any view, 
however, that may be taken of The Sapphire, the force of the décision 
in The America must remain, unimpaired. 

I do not fiad in the case before me any spécial circumstanoe call- 
ing for a departure from the usual practice. The suggestion that the 
principal fault was the respondent's; that the libelant's was slight, 
and virtually unimportant, cannot be accep{ed. The libelant was 
gnilty of willf al disregard of the law, in a matter material" to the col- 
lision that followed. It was not the case of oversight, imprudence, 
inadvei-tence, or other ordinary négligence; but was a deliberate dis- 
regard of the statate. No torch was on board; no provision had 
been made respecting it. As seems to be too common with such ves- 
sels, this provision of the law was, doubtless, esteemed unreasonable 
and unnecessary, and therefore unworthy of regard. In recovering 
one-half the damages sustaiùed and one-half the costs of ascertain- 
ing the controverted facts, the libelant gets ail he can justly demand. 
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Thb Neto and Cargo. 
IDiitriet Court, S. D. Florida. March 2, 1883.) 

1. SaIiVAOB— Amoïtst Awaeded. 

Measure of reward in cases of salyage where the péril to the rnlved vessel 
was great dépends upon the circumstanccs of the case and the award U in the 
Sound discrétion of the court ; it is not to be measured positively hy the value of 
the property in péril, yet this may always be taken into account in determln- 
ing the amount, as the owners are benefited in tliat proportion, and a small 
percentaga assists in compensating salvors for services that are frequently 
performed where tlie property is so small that adéquate rémunération cannot 
be given without a hardsbip to the owner. 

2. BAME — PSECBDENTS. 

Although each cause is disposed of upon its own merlts, the discrétion of the 
court should be guided by gênerai principles, and in applyuig ihum should, 
as far as practicable, where circumstances show a similarity of reasoning and 
cpnunon point of agreement as to amount, congider the précédents of adjudi- 
cated cases. 

Amounts awarded in citcd cases. 

In Admiralty. 

Jeff. B. Browne, for libelants. 

0. Bowne Patterson, for respondents. 

Locke, J. This steam-ship laden with a valuable cargo of cotton, 
bound from Galveston to Livèrpool, went ashore on Pulaski reef, a 
Bmall rocky shoal, the most north-easterly of the Tortugas groap,the 
evening of January 30th, and when boarded by the libelants, with two 
vessels and eighteen men, the next morning, tras lying hard ashore 
on s rough and rocky bottom with the wind and sea pressing her further 
aground, with 16^ feet of water under her bows, 17 vinder her stern, 
and from 12 to 14 feet amidship. À ridge of rock with from 12 to lé 
feet, extended across at a short distance from her stem, and there 
was a shoal with 15 feet off her starboard quarter, and another, with 
about the same depth, a little forward, off the starboard bow. She 
was drawing before going ashore 18 feet 8 inches. She had struck . 
the reef at about right angles swinging arotmd, and mnst bave surged 
backward and sboreward nntil she was in a vety dangerous position. 
The weather was bad, with a strong breeze and higb sea, and the 
libelants were nnable to do anything the first day to assist her. She 
thumped somewhat heavily, and at times the Bea broke over her. The 
next day, the wind and sea having somewhat abated, the libelants 
carried ont a heavy anchor with chain, and an 11-inch hawser 
into deep water, took one load, 80 baies of cotton, about five miles to 
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Garden Key, then loaSed both their vessels, discharging in ail about 
200 baies; but finding it necessary to lighten lier still more, the mas- 
ter having consulted with libelants, they jettisoned between five and 
six hundred baies. By heaving constant strains on the windlass, 
about 3 o'clock tbe afternoon of the third day, at high tide, the steamer 
came off, 

The position of the vessel, the nature of the bottom where shelay, 
the force of the wind and sea while she was aground, show her con- 
dition to hâve been one of considérable danger. Every moment she 
was resting on the bottom was one of unquestioned péril. The mas- 
ter was unable to do anything to relieve her from the bottom. He 
candidly admits that with the wind and sea as they were he could 
not carry an anchor with his boats, and every ton jettisoned until 
that bad been done would hâve but served to drive the vessel further 
up into shoal water, while the shoals on the bow, quarter, and astern 
rendered it impossible to use her propeller with advàiitage. She was 
out of the way of passing steamers, with no assistance nearer than 
Key West, about 65 miles, and no means of communication. 

The wind and sea increased the night and next day af ter she came 
ofif, and I can but believe that had thô salvors not rendered the aid 
at the time they did, she would, by another tide, bave been so bilged 
and broken as to hâve necessitated an entire discharge of cargo and 
probably a total loss of the vessel. They rendered theproperty an 
especially needed and valuable service. There are though some cir- 
cumstances connected with it which must prevent the highest rate of 
salvage compensation, not from any fault of the salvors, but on ac- 
count of their inability to save to the owners in an undamaged con- 
dition the entire property found in péril by them. 

The faot that to savô the ship it was necessary to jettison five hun- 
dred baies of cotton, although detracting nothing from the crédit of 
the libelants for what th«y did, yet must reduce their compensation 
from what it iiiight otherwise bave been. Had there been a sufficient 
number of vessels présent to save to the: owners the amounts whioh 
must now be lost in the damage to jettisoned cotton, and salvage on 
it, providing it îs all-saved, an extraordinarily large salvage could 
hâve been more easily paid than can a comparatively small one un- 
der the présent circumstances. I do not intend to imply that what 
was done was not for the beat, and that the cotton should not hâve 
been jettisoned; on the contrary, lani satisfied that it was only by 
said jettison the rest was saved, but it was the insufficient number of 
the salvors which necessitated it. Although the présence and aid of 
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tire salvors I consider to hâve been indispensable to the rescue of the 
property, and that they enabled the appliances of the steamer to be 
used with great advantage, yet the greater part of the actual labor 
performed was by means of the steam-po'wer. 

Under the circumstanoes what may be considered just and fair 
salvage or amount to be awarded ? It is unnecessary to review the 
principlea of salvage and the grounds, reasons, or theory of its allow- 
ance or amount, as they hâve been so often stated and enlarged upon. 
Although ail courts cite the same rules and décide upon the same 
principles, there is probably no olass of causes in which précédents 
are examined and compared with less satisfaction than in those ôf 
salvage. 

The leamed judge in The Waterloo, Blatchf. & H. l^é, remarks: ' 

" The want of fixed principles of compensation is the source of serioùs per- 
plexity to courts and of uncertainty to parties in interest. * ♦ * Prob- 
ably, nowhere can judieial discrétion be lésa intelligently aqd satisfactorily 
exercised than in matters of salvage." 

Although eaoh cause is disposed oî upon its own particular merits) 
and is referred to the discrétion of the court which aots in the mat-i 
ter, this discrétion should, as far as possible, be guided and cohtrolled 
by certain gênerai considérations which hâve been found to enter into 
the estimâtes made by courts ; and whenever several causes are found 
so nearly parallel in their circumstanoes as to offer a Une of précé- 
dents, or différent circumstances can be so éxplained as to shoW a 
similarity of reasoning and a common point of agreement as to 
amount, such should be considered in reaehing a conclusion, although 
not, perhaps, necessarily accepted as' binding. 

Salvage services rendered in différent localities are apt to be diverse 
in their nature — the character of the salvors engaged^ the needs of the 
property aasisted, or the probabilities of Ibss or the arrivai of other 
help; and whére causes can beseleotèd îiiom the same' district it may 
not be amiss to accept suggestions and ekamples which may be dirawn 
from theih. i . v 

In this, as in ail such cases, there seems to be a wide différence of 
opinion aô to the value of the services rendered, or rather the amount 
that should be given for them; and it may be permissible in this 
connection to examine a few cases found in the recorda df this court, 
which, if not parallel in ail respects, yet are sufficiently similar to 
assist somewhat in determining the question presented hère. 

In December, 1848, the steamer Anglb-Saxon was found 'badly 
iishore in an exposed condition near Cape Eiorida. The salvors with 
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three vessels and forty-three raen went to her assistance and by oar- 
rying ont anchors, lightening her of cargo, and throwing overboard 
coal and wood, after three days hard labor got her afloat. Judge 
Marvin considered that she was in great danger and the service es- 
pecially valuable, and gave a salv^-ge of 40 per cent, upon $30,000. 

In April, 1867, the British steamer Gladiator went ashore on Flor- 
ida reef within sight of Key West. Eight vessels with sixty-six men 
went to her assistance. The master declined aid until he had thrown 
overboard about 160 tons of coal and iron, when finding she did not 
float he accepted the services of the salvors ; they carried eut an 
anchor, and took ont two loads of cargo when she came off without 
damage. There were no particular circumstanees of péril. Judge 
BoYNTON awarded the salvors 9 per cent, on an estimated value of 
$160,000. 

The same month the steamer William Taber was run ashore full 
of water also ïvithin sight of Key West; 10 vessels with 103 men re- 
lieved her of a portion of her cargo, pumped her out with a steam- 
pump, and brought her to Key West. There were no circumstanees 
of peculiar péril affecting the award of salvage, although there was a 
question as to the cause of the disaster, and 10 per cent, on a valua- 
tion of $169,730 was given. 

In October of the same year the George Cromwell, having broken her 
shaft and split her stem post so that she was leaking badly, was run 
aground on a portion of the reef about 25 miles from Key West; 
19 wrecking vessels, with 136 men, and a small steamer with a steam- 
pump went to her aid, took out the greater portiop of her cargo, 
pumped her free, and brought her to port. In that case 25 per cent, 
on an appraisement of $87,214 was awarded. 

In December, the same year, the Périt ran ashore on Molasses 
Eeef, about 100 miles from Kej West. The master threw overboard 
about 50 tons of coal, carried out a ke.dge and succeeded in baeking 
her about her length, but not getting afloat, accepted the assistance 
of nine vessels with forty-ni'ne men; they took out two loads of cargo, 
carried out a large anchor, and heaved her off. The weather was fine 
and she lay on a smooth and even, though hard, rocky bottom. 
Eight per cent, was given on a value of $115,000. 

In January, 1868, the steamer Mary went ashore in about the same 
locality. The master carried out an anchor and succeeded in getting 
his vessel afloat, but in baeking astern again got aground, and find- 
ing himself unable to relieve her the second time, accepted the assist- 
ance of seven vessels, carrying fiftj-four men, who, by carrying out a 
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heavier anchor and lightening the vessel by taldng oui cargo and 
coal, Bome of which was thrown overboard, succeeded in getting her 
off in an undamaged condition. In this case the weather was bad, 
and the vessel rested directly upon a large boulder nearly amidship, 
which rendered her position one of peculiar péril. The court awarded 
18 per cent, on a valuation of $31,480. 

In the same year the steamer Eochester got ashore on a shoàl near 
Cape Florida where the bottom was quicksand. The master carried 
out bis anchor but in so doing'sunkhis boat; he endeavored toheave 
the steamer ofif but failed, and the weather being bad and threatening 
he accepted the assistance of two vessels and thirteen men that went 
out to him. The wind was high and the salvors bad much difi&culty 
in getting her afloat on account of the anchors coming home when a 
strain was put upon them, but the vessel being on soft sandy bottom 
was in no great or unusual péril. One-eighth of the valuation of $9,000 
was given as salvage. 

The steamer General Meade went aslore on Maryland Shoal about 
iwenty miles from Key West. Six vessels carrying sixty-three men 
went to her assistance and by loading two sehooners with cargo and 
carrying out a heavy anchor heaved her afloat. Tbere was considér- 
able wind and sea and while coming off she knocked her rudder out 
of place, and the salvors were compelled to employ one of the sehooners 
to steer her while coming to port. Salvage of $16,000 was awarded 
on a value of $166,000, 

In September, 1870, the steamer Juniata was driven ashore by a 
hurricane above Cape Florida. She was hard and f ast aground on a 
bank of quicksand. Ten vessels carrying 56 men went to her relief, 
took out a conlsiderable portion of her cargo, and got her off by an 
anchor and her propeller. She was- in comparative safety for the 
time being, so hard ashore on a smooth bottom that she could neither 
roll or thump, but she was utterly helpless, and there was a great 
^îeal of labor and considérable skill required to get her ôff. Judge 
McKiNNBY allowed a salvage of $17,600 on a value of $149,876. 

In February, 1873, the Wilmington struck on a portion of the 
Florida reef, about 95 miles from Key "West. The master com- 
menced throwing overboard cargo, but finally accepted the aid of the 
salvors who, by carrying out an anchor and lightening the Vessel still 
more by taking cargo on board their vessels, succeeded in getting her 
off. Her situation on the reef was, in some respects, similar to that 
of tbe case at bar, as the wind was pressing her further aground, and 
there was a shoal on the quarter which rendered it impossible to back 
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her off, even by lightening, wîthout the assistance of an anchor. 
After relieving her the salvors saved from the water about $16,000 
worth of cargo, which the master had jettisoned before accepting 
their aid and after their leaving, about $950 worth more was dived 
up from the bottom, Salvage, 10 per cent on $75,000 estimated 
value of vessel and cargo on board, 30 per cent, on that saved afioat 
as jettisoned, and 50 per cent, upon that subsequently dived up, or 
that which went adrift and was afterwards found derelict, was given. 

In September, 1875, the City of Waco was ashore on the Florida 
reef on a rongh rooky bottom resting partially on a boulder or rocky 
head which made her position particularly dangerous. Ten wreck- 
ing vessels with about sixty men went to her assistance, and by carry- 
ing out an anchor and lightening her of considérable cargo heaved 
her off in an uninjured condition. The steamer and cargo were cbn- 
sidered to be worth about $250,000 and a salvage of $16,000 waa 
awarded. 

In October, 1876, the City of Houston was driven by a hurricane 
over the Florida reef and over a second or inside rocky ridge upon 
which, with ordinary high tides there was but seven and a half feet 
of water, into five feet, she drawing before going ashore fourteen feet. 
The bottom where she lay was soft and she for the time in no danger 
of further damage, but she was so far lost to her owners as to require 
immédiate and active exertiona to. float her, as it was within a 
few days of the highest tides of the season, and the draught of the 
steamer, light, was eight feet. Twenty-four vessels, one of which was 
a steamer, and nearly three hundred men were engaged in the service 
for about a week. They took out ail of the coal and nearly ail of 
the cargo, leaving barely enough to shift from one end of the vessel 
to the other, by which means and the assistance of a steamer thej"- 
succeeded in working her over the shoal and brought her to Key 
West. Although the property was in no danger of immédiate destruc- 
tion or further loss, the court considered it a salvage service eo nom- 
me and not a simple compensation pro opère et labore, and gave $17,- 
500 on a valuation of about $400,000. 

In December, 1881, the British steam-ship Hector, laden with cot- 
ton valued at about $300,000, went ashore on the quicksands but a 
few miles from where this vessel lay. She was hard and fast ashore 
with the sand piled badly around her, and in considérable danger. 
The weather was bad, and she was in an exposed condition. Nine- 
teen wrecking vessels, one being a steamer, several of the smaller 
class, with nearly 200 men, were engaged in the service. They dis- 
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cliarged 381 baies of cotton, carried out a 5,000-pound anchor and 
got her off ready to proceed on her voyage with no damage to vessel 
or cargo. The court awarded a salyage of $20,000. 

In April, 1882, the Spanish steamer, the Buenaventura, west ashore 
aiso on the quicksands, but further in among the shoals, diminishing 
her immédiate danger from the sea, but rendering a pilotage service 
more necessary. A United States quartermaster schooner fell in 
with her, and the master and crew rendered her most valuable assist- 
ance by carrying out an anchor, taking on board 175 baies cotton, 
and, when she came off, piloting her some five miles through intricate 
and dangerous channels into deep vrater. In this case, as in the 
One at bar, the schooner was unable to reçoive as much cotton as 
■was necessary to lighten the steamer, and about 150 baies were 
jettisoned. There were a small number engaged in the service, and 
the actual labor performed was slight, with no risk to the property 
of the salvors, it being a government vessel, but it was of great 
value to the property in jeopardy, and required a peculiar knowledge 
of the locality, channels, and shoals. The property was estimated 
to be worth about $200,000; the court awarded |3,000, $400 of which 
was to repair damage done to the schooner while cooiijpg alongside 
to take the anchor, the rest to be divided among her ofiScers and 
crew. 

Among thèse cases no one is similar in ail respects to the one at 
bar, yet they hâve certain points of resemblance which may assist in 
considering this question of amount. They were ail steam-ships 
stranded upon the Florida reef, and ail assisted by licensed profes- 
sional wreckers; ail were aided by carrying out anchors and lighten- 
ing of more or less of their cargoes. In ail cases a large proportion 
of the actual labor performed, bas been by the steam-power of the 
vessel assisted. It is true thèse cases are taken from the records of 
one court, but I lind that the amounta awarded corapared favorably 
with those given by other courts under like circumstances. It is true 
that saivage is not to be measured positively by the value of the prop- 
erty in péril, yet this may always be taken into account where de- 
terming an amount, as the owners are benefited in that proportion, 
and a small percentage assists in compensating salvors for services 
that are frequently performed where the property is so small that 
adéquate rémunération cannot be given without a hardship to the 
owner. 

A larger amount may therefore be allowed where the value of the 
property is large. In this case the amount involved will permit a lib- 
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eràfl compensation without being burdensonie to the property, and I 
consider that $9,625 will in view of ail the circumstances be a fair 
and just, but libéral award, and the decree will f oUow for such amount 
with coBtfci. 



Thb Dbew. 

{District Court, 8. D. Nm Tm-k. March 20, 1883.) 

1 CoMMON Cabrier — Delivbrt— Négligence. 

. Common carriers are bound to make delivery of goods according to theîr ad- 
dress. They are answerable for frauda upon themselves, but not for frauda 
upon the shipper, of which they are not chargeable with notice. 

2 Same— Tyro Pebsons of Same Namb. 

Where goods were shîpped by the steamer D. , addressed to " J. K., Albaay,'' 
wjthout any Street address.and tbere were two persons in Albany of that name, 
one an old tradesmaa of good repute, who, on tender of the goods, refused 
them as not intended for him, and the goods were aftewarda delivered from 
the steamer to the other person of tliat name, who had had a store there for a 
fewweeks prevlous, where he had received goods purchased, and he was, in 
faot, the same man who purcliased the goods of the shipper in New York, but 
who, shortly after the delivery, abandoned his store and disappeared, héld, 
though presumptively a swindler, and though the shipper supposed tlie pur- 
chaser was the other tradesman of the same name, yet that the steaitier was 
not chargeable with any knowledge of thèse facts, and was not liable as upon a 
delivery of the goods to the wrong person, but, upon refusai by the other " J, 
K.i" was warrauted in delivering theiu upon the claim of the former. 

In Admiralty. 

Kurzman dt Yeanian, for libelants. 

W. P. Prentice, for claimant. 

Browïj, J. The libel in this case was filed to recover $179, the 
value of certain goods sold by the libelants to J. Kastendike, Albany, 
and shipped to his address by the steam-boat Drew, May 3, 1880, on 
the ground that they were delivered in Albany to the wrong person. 

A few days previous to the ehipment a man calling himself J. Kas- 
tendike, of Albany, called at the libelants' store in New York, desir- 
ing to purchase goods. Hé selected what he wanted, and l«ft his 
références with the libelants. Inquiry was made of one of the mer- 
cantile agencies, and, the report being satisfactory, the goods were 
shipped in two boxes marked " J. Kastendike," or "Jos. Kastendike, Al- 
bany." There was a tradesman by the name of John Kastendike in 
Pearl street, Albanj', who was well known there, and of good repute, 
and responsible, though not known to the libelants, aad the replies to 
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the libelants referred to that tradesman. The évidence alao sHows 
that there was another man who had a store in Central avenue, Al- 
bany, -with the sign " J. Kastendike," -where one of the -witnesses for 
the libelants testified that for two or three weeks previous he had at 
various times delivered goods forwarded by the American Express 
Company. 

On the arrivai of the Drew at Albany, on the morning of May 4th, 
the goods were sent from the steamer to the Pearl-street merohant, 
who had left the day before for New York. His wife and son, know- 
ing, as they testify, that the goods could not be for them, refused to 
reçoive the boxes, and they were taken back to the steamer. On the 
same day a truckman employed by the Central-avenue man applied 
to the boat, exhibited a bill for them, received the goods, receipted 
for them, and took them to the store at Central avenue, and deliv- 
ered them there, with the bill, to the same man from whom he re- 
ceived the bill. The libelants claim that this was a delivery to the 
wrong person, for which the carrier is responsible. 

One of the libelants testified that the the two boxes were addresscd 
"J. Kastendike, Pearl St., Albany;" but his testimony, as I under- 
stand it, is based upon his presumption from their usual course of 
business, and not from observing the direction on the boxes them- 
selves. The shipping clerk who put up the goods and directed them 
was not produeed as a witness, though without any fault of the libel- 
ants. The only other évidence that the goods were addressed to 
Pearl street is a reeeipt for them, sigued by the proper agent of the 
Drew, dated May 3d. This reeeipt nowcontains the words "Pearl St." 
as a part of the address. About two weeks after shipment, when 
the libelants first apprehended any trouble in regard to the payment 
for the goods, it was presented to the freight agent of the Drew, and 
two witnesses who then saw it testify that the words "Pearl St." in 
the reeeipt were in different-colored ink, and presented a fresh appear- 
ance, as though the ink was scarcely dry, so as to excite remark at 
the time. The face of the reeeipt itself suggests strong suspicion 
that it was not written at the time the rest of the address was writ- 
ten. The words "J. Kastendike, Albany, N. Y.," are written under- 
neath each other, in a free, easy hand, on three equidistant Unes. 
The words "Pearl St." are crowded in between the first two Unes, 
and between the ends of the words "Kastendike" and "Albany," and 
they are written in a constrained, cramped hand, where the paper is 
rougheaed and the letters somasvhat blurred. 
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Opposed to this évidence that the goods were addressed to Pearl 
street, there is the positive évidence of the carman who delivered 
them at the Central-avenue store, and the wife of the Pearl-street 
marchant who rejected the boxes, both of whom testify that the ad- 
dress, "Pearl St./'was not on the boxes. Two witnesses from the 
steamer testify to the same thing; and their évidence is somewhat 
corroborated by the entry in the steamer's manifest of May M, and 
the delivery-book of May 4th, in whicb the direction is entered with- 
out any street address. The weight of évidence, notwithstanding the 
receipt, which cannot stand as an unimpeached voucher, is, in my 
opinion, altogether to the effect that the goods were addressed to 
Albany only, without the désignation of any street. 

I am not entirely satisfied even that the purchaser gave the libel- 
ant his address as at Pearl street, although that fact is testified to by 
one of the libelants, near the close of his testimony. On the direct 
examination he stated that the références of whom he inquired "lo- 
cated" him in Pearl street. There is no doubt, therefore, but that 
the libelants, when they shipped the goods, supposed the purchaser 
was the Pearl-street man; but no card or mémorandum from the 
purchaser, no entry by the libelants made at the time, is produced, 
showing that the address of Pearl street was given. The bill of the 
goods forwarded by them does not contain it; and the reply of the 
mercantile agency, which is in writing and produced, does not so 
state, as the libelants were understood at first to testify. The envel- 
ope eontaining the bill returned from the Pearl-street man is not pro- 
duced; its return fj-om the Pearl-street store is no évidence that it 
was specifically addressed there, since it would naturally hâve gone 
to him, as an old and well-known merchant, without such spécifie ad- 
dress. 

But I do not find it necessary to pass upon this question, since 
the other undisputed facts in the case, ooupledwith the conclusion of 
fact that I hâve stated above, namely, that the goods were addressed 
only to J. Kastendike, Albany, without the désignation of the street, 
are sufficient to exempt the steamer from liability. That the pur- 
chaser of the goods was a swindler may be asaumed ; but there is no 
évidence, and it cannot be taken for granted, that his name was not 
J. Kastendike. He evidently was dealing in Albany under that name, 
and, there being no évidence to the contrary, it must be assuraed 
that such was his name. The case is, therefore, one of delivery by 
the carrier to the very man who had bought the goods in person ; a 
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delivery at the purchaser's store in the city where the boxes were 
addressed, without any intimation by the shipper of any intention 
that they should be delivered to any différent person or at any dif- 
férent place. This would seem to be a perfeot fulâllment of a car- 
rier's obligation. 

Counsel for the libelants contend that several authorities in this 
country show that the consignée must "identify himself as the real 
man of thatname, and as the person entitled to the goods." If this 
doctrine were applied in the sensé claimed, it would make carriers in- 
Burers not only against frauds upon themselves, but insurers against 
frauds upon the consigner, of which they had noknowledge or grounds 
of suspicion. There is no question that the carrier must deliver to 
the person addressed, and must answer for the conséquences of any 
mistakes, fraud, or forgeries practiced upon himself. Hutch. Carr. 
§§ 344, 350. But the person addressed in this case was the man to 
whom in fact the delivery was made, although the seller erroneousiy 
supposed him to be the Pearl-street man. There are several cases 
where the purchaser bas personated some fictitious person or firm to 
whom the goods were addressed, in which the carrier has been held 
liable for delivering them to a person other than the person or firm 
addressed, or at a whoUy différent place from that designated. Price 
V. Oswego Ry. Co. 50 N. Y. 213 ; Winslôw v. Vt. & M. K. Co. é2 Vt. 700 ; 
Amer. Exp. Co, v. Fletcher, 25 Ind. 492; Amer. Exp. Co. v. Stack, 29 
Ind. 27; Stephenson v. Hart, 4 Bing. 476; Duff y. Budd, 3 Brod. & 
B. 177. An examination of thèse cases shows that in every one of 
them the court held the carrier liable only on account of some nég- 
ligence on his part. See, also, Zinn v. N. J. Steam-hoat Co. 49 N. Y. 
442. 

Where the name of a consignée is a fictitioua napie, there is nég- 
ligence in delivering the goods, because proof of identity should be 
required before delivery, and the requirement of that proof would dis- 
close the fraud and preventthe delivery of the goods. In the Indiàna 
cases the want of ordinary diligence in ascertaining the party in- 
tended is the ground of décision ; and in the two English cases cited 
it is the same. But in the présent case there is no fictitious name, 
nor any question about the identity of the person to whom delivery 
was made as the very person who had bought the goods and who 
answered to ail that was designated in the address on the boxes ; and 
the meve fact that the seller supposed the purchaser was the Pearl- 
street man, when the address in no way indicated him rather than 
the other, cannot charge the carrier with négligence in making de- 
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livery to the real purchaser after the other man had refused them. 
I fail to find any case in whioh a carrier bas been held liable in re- 
spect to a frauâ praoticed upon the consignor, except where there waa 
plain dereliction of duty in the carrier, or such suspicious circum- 
stances brought to his knowledge as charges him with négligence in 
making the delivery. 

This subject was carefully considered in the case of McKean v. 
Mcivor, L. E. 6 Exch. 36. The court there say : 

"If the carrier deliver at the place indicated, or does what is équivalent to 
delivery there, he does ail he is bound to do. He obeys the sender's direc- 
tions, and is guilty of no wrong. To make him liable there must be some 
fault, and when he has carried out the directions of the sender, the mère fact 
that he has delivered the goods to some person to whom the sender did not 
intend the delivery to be made is not eufflcient to support the allégation that 
he has converted them." 

•There was nothing upon this shipment to indieate to the carrier 
that the goods were designed for the Pearl-streefc merchant rather 
than the one who had his store in Central avenue. In the case of 
The Huntress, 2 Ware, 89, Waee, J., says: 

"It is certain, also, that the goods ought to be plainly and legibly marfisd, 
so that the owner or consignée may be easily known; and if, in conséquence 
of omitting îo do it, without any fault on the part of the carrier, the owner 
sustains a loss, or any inconvenience, he must impute this to his own fault." 
Bobimon v. Ohittenden, 69 N. Y. 625 ; Roberts v. Chittenden, 88 N. Y. 33. 

In like manner, where there are two persona in business of the 
eame name in the same city, and the sender of the goods does not 
distinguish which is intended by the street number, and where the 
goods on tender hâve been rejected by the one, no fault can be im- 
puted to the carrier in making' delivery to the other, who on present- 
ment of a bill for them appears to be the vendee. The fault is in 
the shipper in not making the directions spécifie. Conceding that 
the purchaser of thèse goods was a swindler, the carrier had no knowl- 
edge of it, and there was nothing to charge him with knowledge or 
suspicion of it. Carriers by water are not bound to seek the con- 
signée on land, nor to institute inquiries at his store, or of the pub- 
lic, concerning his circumstances or previous history or probable 
crédit. Zinn v. N. J. Steam-boat Co. 49 N. Y. 442; Witbeck v. Rol- 
land, é5 N. Y. 13. 

The mère fact that the purchaser had oocupied his store only some 
two or three weeks, so far as the évidence shows, although it may 
bave been longer, even if it had been known to the camer, was not 
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ia any "way incompatible with bis being the iona fide purchaser of 
tbe goods, and the person to whomdelivery was intended by the 
vendor to be made. The goods having been shipped -without any 
bills of lading, no documentary évidence of title was required. It 
does not appear whether the bill for the goods presented was genu- 
ine or forged. Had the goods been addiessed to Pearl street it wonld 
hâve been négligence and a violation of the sender's orders todeliver 
them to any différent person elsewhere. As they 'were not so ad- 
dressed, when they were rejected there, the carriers were warranted 
in the inference that they were intended for the Centî*al-avenue man 
of the same name, who w^s the purchaser in' fa et. So far as I can 
perceive, the carrier is not chargèable with knowledge of any suspi- 
cions circumstances, and must, therefore, be absolved from liability. 
Judgment ffcitr the clàimarits, with ijosts. 



Bawboh V. Lyon and others. 

[DîtMet Court, 8. D. New York. March 16, 1883.) 

Pbaotice— Bbcukitt foe Costb. ' 

By the long-standing practice în courts of admiralty, parties prosecutlng or 
defendlng or intervening are required to give a stipulation for costs. In 
actions in peraonam, such security was formerly obtainable unde'r the express 
rule, when the process was by warrant, which was at the option of the libelant. 
Now that the process by warrant is abolished in ordinary cases, the require- 
ment of security for costs should still be maintained uuder the suprême court 
rule 25, and an amendment of the old rule 44 of this court should be made, in 
order that no doubt may exist as to the proper practice. 

In Admiralty. 

Benedict, Taft dt Benedict, for libelant. 

Scudder é Carter, for respondents. 

Beown, J. There is no question that the ordinary practice in ad- 
miralty bas long been to require a stipulation for costs from a re- 
spondent on entering bis appearance and answering in an action ira 
personam. Judge Betts, in his book on Admiralty Practice, says : "This 
stipulation must be filed when a défendant cornes in to défend, al- 
though the first process was a citation and not a warrant." Page 40. 
This is in accordance with the ancient practice. Clerke, Praxis, tits. 
5, 11; Pharo v. Smith, 18 How. Pr. 47. When suits were com- 
menced by warrant, rule 17 of this court expressly required bail to 
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be taken for $100 above the sum claimed; and this was to cover 
costs. "When warrants were abolished by suprême court rule 48, as 
the ordinary process for commencing actions, rule 17 was no longer 
expressly applicable to ordinary suits in personam; but thé ordinary 
practice in this court to give security has remained as before, although 
it appears to hâve been ocoasionally omitted. 

In ail other cases, libelants and défendants and intervenors are, 
by express rules, required to give security for costs, except in the 
spécial cases of seamen, salvors, or persons suing in forma pauperis. 
Eules 17, 38, 44, 45. There is no reàson why the défendants in ac- 
tions in personam should form an exception to the usual requirement 
tofile security for costs, which, under the former process by warrant, 
was always obtainable. 

Eule 25 of the suprême court expressly authorizes this court to re- 
quire security in actions in personam; and the practice usually fol- 
lowed hitherto should be confirmed by an amendment to rule 44 of 
this court, so that there may be no doubt about the proper practice in 
future, or the obligation of the respondents to file security. That rule 
will be amended by adding at the end the words "and the like stipu- 
lation, with surety for costs in the sum of $100, shall be filed by the 
respondent in actions in personam at the time of entering his appear- 
ance or answer, or the same shall not be received unless otherwise 
specially ordered." 

Motion granted. 
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Gloveb V. Sheppeed and another. 
(Circuit Court, W. D. Wiseonsin. April 2, 1883.) 

1. REMovAii op Causes— Motion to Docket— Cause, whb» Considbred En- 

TBRBD. 

When the papers are regularly traosmitted from the state court to the clerk 
of this court and are on the flles of the court on the flrst day of the flrst term 
after the filing of the pétition for removal and bond, and prooeedings hâve been 
taken in this court by both parties, although a formai motion to docket the 
case was not made, they must be considered as having been flled and the cause 
entered 

2. 8aMB— DlVERSITY OP CiTIZBNSHIP AT TiME OP APPLICATION. 

It ie enough tliat the proper diversity of citizenship of the respective parties 
exisis at the time the application for removal is made ; it need not be shown to 
liave existod at time suit was instituted. 

3. fcJAMB— Allégations as to Diveusitt op Citizenship— Amendment op Pé- 

tition— Waiver OP Depect. 

The allégation in a pétition for removal that défendants are "résident»" of 
>Iinnesula and Oliio instead of " ciiizens," is not a compliance with the stat- 
ute ; but the court may, where such defect is the rcsult of inadvertence, allow 
the pétition to bo araended to correspond with the actual' facts, especially 
wherc s^uch defect hastiot been discovered, ir objected to by the opposite party, 
and be lia? taken important steps in the cause, and prcpared it for trial in the 
circuit court. 

Décision on Motion to Kemand Cause to State Court. 

S. U. Pinricj), for plaintifï. 

C. C. Gregory (with N. H. Clapp) and Z. C. Sloan, for défendant. 
, BuNx, J. This cause was commeneed in the circuit court of St. 
Croix county, Wiseonsin. On February 20, 1882, the défendants, 
being non-residents of the state, filed their pétition in the state court 
for the removal of the cause to this court, and filed a proper bond as 
required by law. Thereupon the court granted the pétition, and the 
original papers, with a complète transcript of the record and papers in 
tbe cause, were transmitted by the clerk of the state court to the clerk 
of this court, who received them and placed them upon the files in his 
office in March, 1882, and before the sitting of this court in June of 
the same year, but the papers were not marked as filed by the clerk, 
nor has any motion been formally made to docket the cause in this 
court. But the parties, soon after the papers were sent to this court, 
and in May, 1882, entered into a stipulation to take testimony in 
the case, and a spécial examiner was appointed by this court and 
testimony was taken and the case procjeeded with by both parties as 
v.l5,no.l2— 53 
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properly pending in this court during the lapse of nearly three tenna. 
In Deeember, 1882, by stipulation of the parties, the case was set 
down for trial at the Deeember term, 1882. The plaintiff now moves 
to remand the cause to the state court on three several grounds: 
First, that the case was not entered in this court on the first day of 
the June term, 1882, next after the pétition and bond for removal were 
filed, and no motion was then made to docket the cause in this court; 
second, that the pétition does not show the proper citizenship of the 
parties at the time of the commencement of the action; third, that 
"the pétition does not show that the défendants were citizens of states 
other than Wisconsin, where the plaintifï résides and is a citizen. 

It is évident the first ground cannot prevail. It is customary 
to make a formai motion on the first day of the term to docket the 
cause, but the statute does not require this, nor that the papers should 
be formally filed on that day with pen and ink. 

The papers being regularly transmitted to the clerk of this court, 
and being on the files of the court on the first day of the first term 
after the filing of the pétition and bond, and proceedings already 
having been takén in this court by both parties, they must be con- 
sidered as having been filed and the cause entered. The conduct of 
the plaintiS in entering into a stipulation to take testimony in this 
court, and in taking testimony and preparing for trial and in setting 
the case down for trial hère, would constitute a waiver of any infor- 
mality of this kind. And if the case could not be considered as entered 
on the first day of the term, the court might allow it to be done after- 
wards. Jackson v. Ins. Co. 3 Wood, G. G. 413; Eailroad Co. v. Kountz, 
104 U. S. 16. 

The second ground also furnishes no sufficient reason for remand- 
ing the cause. The pétition for removal contains the following al- 
légations : That the plaintiff is, and at the time of the commence- 
ment of said action was, a résident and citizen of the state of Wis- 
consin, and résides at the city of Hudson in said state. This alléga- 
tion is complète under any of the removal laws. That as to the 
citizenship of the défendants is more open to objection, and is as fol- 
lows : 

" That neither of the pétition ers is a résident or citizen of the said state of 
Wisconsin, but that the petitioner, the said Harvey C. Shepperd, résides at 
Worthington, in the county of Nobles, and state of Minnesota, and that the 
petitioner, the said Henry B. "Waldren, résides at Wendham, Portage county, 
in the state of Ohio, and that neither of the petitioners was a résident of the 
state of Wisconsin at the time of the commencement of the action." 
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It has been held under the original removal statute of 1789, thougîi 
the neeessity of sueh holding has been questioned and is not very 
apparent, that the allégation of citizenship must relate to the time 
of the commencement of the action. Brown v. Keene, 8 Pet. 112; 
Ins. Co. v.Pechner, 95 U. 8.-183; S. G. 65 N. Y. 199. 

It is difficult to find anything in the statute to render such a hold- 
ing necessary; and, especially when the purposeoî the law is consid- 
ered, which was evidently to allow controversies aïising' between cit- 
izens of différent states to be determined in the fédéral courts, as the 
constitution provides they may be, it would seem that a more libéral 
construction of the statute might hâve been adopted to further the 
objeet in view, Dillon, Eem. Causes, 88. But no doubt such was 
the law under the original removal provision of ITSÔ. 

But such has never been the holding under the act of 1866 or that 
of 1875. One évident purpose and effect of the act of 1875 was to en- 
large the jurisdiction of the fédéral courts in removal cases, and to 
make the statute more nearly commensurate with the constitutional 
provision. Section 2 provides "that any suit of a civil nature, at 
law or in equity now pending or hereafter brought in any state 
court where the matter in dispute exceeds, exclusive of costs, the sum 
or value of $500, * * * in which there shall be a controversy 
between citizens of différent states, » * * either party may re- 
move said suit into the circuit court of the United States. ♦ * * " 
There are evidently no words hère that can confine the removal to 
cases where the requisite citizenship exists at the time of the com- 
mencement of the action. Such a construction would defeat the lan- 
guage as well as the intent of the statutes. It is enough that the 
proper diverse citizenship of the respective parties should exist when 
the application for removal is made. Johnson v. Monell, 1 Woolw. 
C. G. 390; Jackson v. Ins. Co. 3 Wood, G, G. 413; McGinnity v. White, 
3 Dill. 350; McLean v. St. Paul é C. R. Co. 16 Blatchf. 309; Hewit 
v.Phelps, 105 U. S. 393; Dillon, Eem. Causes, (3d Ed.) 88. 

It remains to consider whether the third ground for remanding fs 
well chosen, and if so whether there has been any waiver of the defect, 
and it is curable by amendment. The précise facts proper to hâve 
alleged were that at the time of making the application for removal 
the plaintiff was a citizen of Wisconsin, and the défendant Shepperd 
was a citizen of Minnesota, and défendant Waldren of Ohio. The 
allégation in regard to the plaintiff is suiïicient, though it contains con- 
sidérable superfluous matter. The allégation in regard to the défend- 
ants is defective in that it allèges that the défendants were résidents of 
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Minnesota and Ohio, instead of citîzens. The défendants' counsel in- 
fiist that it must follow from the allégation that neither of tbem were 
citizens of Wisconsin, but that one was a résident of Minnesota and 
the other of Ohio ; that they were either citizens of the United States 
or aliens. But I do not think that foUowB, even if such an inferen- 
tial way of stating the case were allowable. They might for ail that 
appéars be citizens of a territory, or the District of Columbia, in either 
of which cases this court could not take jurisdiction. See Hepburn 
V. Ellzey, 2 Cranoh, 445 ; New Orléans v. Winter, 1 Wheat. 91 ; Barney 
Y.Baltimore, 6 Wall. 287; Schwab v.Hudson, 11 C. L. E. 372; Cissil 
V. McDonald, 16 Blatchf . 150. But I cannot concède that an alléga- 
tion in the alternative, that défendants were citizens of certain of the 
United States, or aliens, would be good. Whatever the ground of 
jurisdiction be, whether citizenship or alienage, it should be stated 
directly and positively, and not in the alternative, or in such a 
manner as to leave the court to reason the case out from premises 
alleged; and such bas always been the rule. 76 N. Y. 207; 9 C. L. 
E. 324; Goddard v. Basson, 21 Kan. 139. An allégation of rési- 
dence, in légal acceptation, is not équivalent in thèse cases to an allé- 
gation of citizenship. A man may be a résident of a state and be a 
citizen of another state, or of the District of Columbia, or of a foreign, 
country; though it was held in Gassies v. Ballon, 6 Pet. 761, that an 
averment that the défendant was a naturalized citizen of the United 
States and resided in Louisiana, and the plaintiff was a citizen of 
France, was enough to give jurisdiction to the court. See Parker v. 
Overman, 18 ïïow. 137. But that is not an authority hère, because 
there is nothing to show that thèse défendants are citizens of the United 
States at ail. So that I think if the objection to the defect in the al- 
légations of the pétition bas not been waived, and there is no power 
of amendment in the court in such cases, the cause must be remanded 
to the state court. And this brings me to the most important and 
délicate question in the case; whether such a defect canbe waived by 
the parties or cured by amendment, to make the pétition correspond 
with the actual facts. 

There is no room for any reasonable doubt, even upon the record, 
that this was a proper case for removal to this court. There has 
been no collusion, nor any attempt to get a case into this court that 
does not properly belong hère. It is simply an endeavor in entire 
good faith on défendants' part to remove a case to this court, when 
the requisite facts as to citizenship existed, both at the commence- 
ment of the action and the filing of the pétition, but resultiug in a 
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failure from want of use of the proper légal phraseology to bring the 
case within the requirements of the statute. The pleaders, when at- 
tempting to set eut the citizen ship of the parties, hâve inadvertently 
used the words "résident" and "citizen" indifferently in their popular 
sensés as being synonomous terms. The defect bas not been discov- 
ered, or, if discovered, no notice taken of it, until the lapse of 
nearly three terms of this court since the transmission of the papers, 
and until the cause bas been proceeded with and évidence taken in 
this court under stipulation of parties, and until the case is set down 
for trial and supposed to be ready for trial. The record sent from the 
State court also shows, in an affidavit made on the part of the plaintiff 
to obtain an order for the publication of the summons against them 
as non-residents, that one of them résides in Minnesota and the other 
in Ohio, and that they were neither of them résidents of Wisconsin. 

The défendants now ask to amend the pétition, and stand ready to 
verify ail the facts necessary to give jurisdiction to this court. In 
the circumstances of the case, and after a careful view of the ques- 
tion and the authorities, I am of opinion that it is within the power 
and discrétion of this court to grant the amendment, and that it is a 
proper case for the exercise of that discrétion. 

In Parker v.' Overman, 18 How. 141, the pétition for removal did 
not contain the proper averment a-s to the citizenship of the parties, 
and the defect was as in this case. It was alleged that the plaintiflf 
resided in Tennessee and the défendant in Maryland. But the su- 
prême court say that as the record was afterwards so amended as to 
show conclusively the citizenship of the parties, the court below had, 
and this (the suprême) court bave, undoubted jurisdiction of the case. 
This looks much like a direct sanction by the suprême court of such 
an amendment, and perhaps is authority enough; and yet, as it bas 
been common to assume that the question is so far jurisdictional as 
to disarm the court of its usual power to grant relief by amendment, 
it may be well to cite f ùrther authority, and also to see how the case 
stauds upon principle. 

In Gold Washing é Water Co. v. Keyes, 96 U. S. 202, the court says: 
"For purposes of the transfer of a cause the pétition for removal 
which the statute requires performs the oflSice of a pleading." And 
this is undoubtedly its true character. And further, in the same case, 
the court say: "The record in the state court, which includes the 
pétition for removal, should be in such condition when the removal 
takes place as to show jurisdiction in the court to which it goes. If 
it is not, and the omission is not afterwards supplied, the suit must be 
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remanded;" clearly recognizing the power of amendment to supply 
defects in the record. When pleadings hâve already been put in in 
the state court, the pétition is in the nature of a supplemental 
complaint or answer, alleging the facts showing jurisdiction in the 
fédéral court. If the suit had originally been brought in the United 
States court, the deolariation or bill of complaint would hâve per- 
formed the same office of setting forth thèse facts. But no one in 
such case would ever think of questioning the power of the court 
to allow an amendment of any allégation relating to the citizen- 
ship of the parties, or any other allégation» the purpose of which 
should be to show jurisdiction in the fédéral court. But where is 
the distinction between the two cases? Whether the case is com- 
menced in the state or fédéral court, it is essential that the record 
should show on its face ail the facts necessary to give jurisdiction to 
the court. But the requireinent is quite as imperative in the one 
case as the other. But in cases originally brought in this court the 
authority is uniform that such amendment of jurisdictional facts will 
be allowed. And the statute certaiuly seems broad enough to oover 
anypleading, process, or prooeeding. Connolly v. Taylor, 2 Pet. 556, 
by Marshall, J.j Jackson v. Ashton, 10 Pet. 480, decided by Stoky, 
J.; Kelsey v. Bailroad, 14 Blatchf. 89; Bump, Fed. Proc. 148, and. 
cases cited. 

In one case the plaintiff, in his pétition, by inadvertence of his at- 
torney, desoribed himself as a citizen of the state where the suit was 
brought, 80 that it appeared affirmatively on the record that plaintiff 
and défendant were citizens of the same state. The removal was 
had, and in the fédéral court the plaintiff was allowed by Mr. Justice 
Bbadley to amend his pétition to correspond with the fact. Borch- 
lay V. Levée Coni'r, 1 Wood, C. C. 254. See, also, tolike effect, Houser 
V. Clayton, 3 Wood, C. 0. 273, where Mr. Justice Bbadley says there is 
no good reason why a défendant should not be allowed to amend his 
pétition, if, by inadvertence, it is imperfect as first presented. 

So in Hodgson v. Bowerbank, 5 Cranch, 303, decided by Maeshall, 
J., the défendants were desoribed in the pétition as late of the district ot 
Maryland, merchants, but were not stated to be citizens of Maryland. 
The plaintiffs were desoribed as aliens. The allégation as to défend- 
ants was held fatal as not showing défendants citizens of some 
particular state, but the court afterwards allowed the record to be 
amended bj consent. As consent could not of itself confer jurisdic- 
tion, it is évident, if the record could be amended by consent so as 
to bring the case within the constitutional provision, it could be so 
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amended in a proper case on motion without consent. See, also, the 
late cases of Deford v. Mahaffy, 13 Fed. Eep. é«l, &nà. WooUredge 
V. McKenna, 8 Fbd. Ebp. 650. 

In a récent unreported case decided by Judge Blod'gbtt, Young et 
al. V. Miller et al., th«rè was found to be a material defect in the re- 
moval bond, which was drawn and conditioned according to the old 
statute, -while the removal was asked for under the act of 1875. The 
state court had approved the bond and ordered the removal. It was 
held, upon objection for the first time taken in thie United States 
court, that the partyasking for the removal should.be allowed to file 
a ne w bond conforming to the statute. 

In Davies v. Lathrop, 13 Fed. Kep. 5B5, it was held by Wallace, 
J., that a party loses bis right to object to the removal,of an action in 
a case like this by going to trial without ra^ising the objection. That 
is not an authority hère, and yet, if in that case the question, was so 
far jurisdictional that the defect could not be cured by ainendment, it 
is difficult to see how it could be cured by waivér. Whether by takîng 
important steps in the cause and preparing it for trial in this court 
would deprive a party of the right to take advantage of snch a de- 
fect or not, it is quite clearthat it furnishes abundant motive foï the 
exercise of a libéral, discrétion on the part of the court tô allow an 
amendment of the record, if the court hâve power to allow such 
amendment ; and I believe it bas. 

Section 3 of the act of 1875 was intended to provide à method of 
procédure for transferring a cause by either party to the fédéral court, 
where there should be a controversy between citizens of différent 
states, or a question arising under the constitution or laws of the 
United States. The purpose was to provide proper and reasonable 
means for securing a trial in that court, which bas prpper jurisdiction 
of the c^se. No one's rights are menaced; no one's rights are to be 
divested or taken away. The object is to secure a right which both 
parties alike bave, by the constitution and laws, to hâve the case lit- 
igated and determined in one court rather than another; and to con- 
strue a law which provides a mare procédure for certain cases as be- 
ing in the strictest sensé mandatory, is, in my judgment, to dîsregard 
ail the analogies of the law in other similar cases. 

The motion to remand will be overruled, upon the défendants 
amending their pétition so as to show the facts in regard to the citi- 
zenship of the défendants necessary to bring the case within the 
statute. 
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NoBTHEBN Ins. Co. v. St. Louis & S. Ey. Co.* 

{Circuit Court, E. D. Miasour:. March 26, 1883.) 

1. JuMSDicTioN op Circuit Cotjiit — Act of March 3, 1875. 

An assignée of a non-assignable cause of action cannot maintaîn a suit 
thereon before a circuit court -wliere his assignor could not hâve done so. 

2. SaME— ASSIGNMBNT OF CAUSES OF ACTIOK AriSING ON ToRTS. 

The act of 1875 does not abrogate the common-law rule as to assignaient 
of causes of action arising on torts. 

Demurrer to the Pétition. 

F. M. Estes, for plaintiff. 

Noble é Orrick, for défendant. 

Teeat, J. Tlie only question to be consîdered is Junsdictional. 
Certain persons, insured by a fire risk, sustained a loss through the 
alleged wrongful acts of the défendant; their underwriter paid the 
loBS and took an assignment of their rights of action against the de- 
fendant. The assignors (the persons insured) were and are citizens 
of the same state as the défendant. The sole question is whether 
the plaintiff, as assignée of such a cause of action, by subrogation or 
otherwise, can sue in a United States court in its own name, the 
assignée being a citizen of this state ? 

It is not proposed to review the many cases decided under the acts 
of 1789 and 1875, but merely to state generally the views held bythis 
court. Under the act of 1789, it is conceded, no assignée or assignor 
to the use of the assignée of a cause of action like that under con- 
sidération could maintain the right of action in a United States 
circuit court. Under its provisions no assignée could proceed in a 
United States circuit court when the assignor could not, excepting 
only "in case of foreign bills of exchange." So stood the law until 
the act of 1875, whereby the jurisdiction was greatly enlarged as to 
citizenship of the parties, yet containing this provision: "Nor shall 
any circuit or district court hâve cognizance of any suit founded on 
contract in favor of an assignée, unless a suit might hâve been pros- 
ecuted in such court to recover thereon if no assignment had been 
made, except in cases of promissory notes negotiable by the law-mer- 
chant and bills of exchange." 

The act of 1789 gave jurisdiction when a suit was between a citi- 
zen of the state where it was brought and a citizen of another state, 
with a proviso that no cognizance should be had of "any suit to re- 

*Reported by B. F. Rex, Esq., of the St. Louis bar. 
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cover the contents of any promissory note or other chose in action in 
favor of an assignée unless a suit might hâve been prosecuted in such 
court to recover said contents if no assignaient had béen made, ex- 
cept in cases of foreign bills of exchange." The proviso in the act 
of 1875 so far enlarged the act of 1789 as to embrace ail negotiable 
promissory notes under the law-merchant, and ail bills of exohange. 

The history of judicial décisions, from the case of Swift v. Tyson, 
16 Pet. 1, down to Goodman v. Simonds, 20 How. 343, and illustrated 
by the many cases of municipal bonds, will serve to show the scope of 
the enlarged provisions of the act of 1875, so far as commercial pa- 
per is concerned. It is contended that inasmuch as by the act of 
1789 ]'urisdiction was conferred, with the exceptions therein enumer- 
ated, of ail cases between a citizen of the state where brought and a 
citizen of another state, therefore the jurisdiction by the act of 1875 
was enlarged to cover ail controversies between citizens of différent 
states, with only the exception stated in' the proviso of the latter act. 

In the act of 1789 one of the parties must bave been a citizen of 
the state where suit was brought, and in the act of 1875 différence 
of citizenship was alone necessary. In the act of 1789, despite citi- 
zenship, no suit eould be brought "in favor of an assignée" on a 
promissory note or chose in action, except, etc. As the law then 
stood, and as it now stands, in many states, the assignée, in ordinary 
choses in action, cannot sue in his own name, but must sue in the 
name of the assigner, to his own use. In some states that rule has 
been changed so that the real party in interest may sue. 

Was it intended by the act of 1875 to abrogate thô rtile as to the 
assignments of causes of action on torts, so that an assignée thereof 
might sue in a United States circuit court, while restricting assignées 
of choses in action under contracts to a more stringent rule ? It is 
true, the formai language of the act of 1875 is less restrictive than 
that of 1789, but it is also true that many states by express enact- 
ment enforce the common-law rules as to the non-assignability of ac- 
tions for torts. Where they are non-assignable, only the person 
wronged can sue, and jurisdiction will be determined accordingly. 
Such is this case. The Missouri statute, in permitting the real patty 
in interest to sue, déclares that the statute "shall not be deemed to 
authorize the assignment of a thing in action not arising out of con- 
tract." Hence there could not, a fortiori, be an assignment of the 
tort in question whereby the assignée could maintain a suit in its 
own namè in the United States court. 74 Mo. 521 ; 13 Wall. 367. 

There may possibly be cases elsewhere under assignments oî torts 
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where the assignée can sue in bis own name. Under suoh a state of 
the.iaw the question might become doubtful where the two acts in 
question are to be cpnstrued. Theact of 1789 covered cases where 
the assignée bad to sue in the name of the assigner. The manifest 
intent of the law was to leave suoh parties to the forum where their 
causes of action arose. Was it, then, the purpose of the act of 1875 
to permit.assignees of ail causes of action, unless founded on contract, 
to pursue their supposed rights in fédéral courts in their own names, 
wbether the causes of action were or were not assignable? It 
is said some circuit courts, laying spécial stress on the omission in 
the act of 1876 of the gênerai words "choses in action" contained in 
the act of 1789, bave intended that assignées of ail rights of action, 
except those founded on contracts, may now proceed in the United 
States courts when différence of citizenshipexists. If tbere are such 
cases, they fail to observe the gênerai doctrines as to "choses in ac- 
tion," and the çommon-law right to sue thereon, and the manner in 
which such suits should be brought. But no case cited goes to the 
extrême olaimed by plaintiff. If suits are brought, as under the old 
rule, in the name of the assigner, no difi&culty occurs, for the act of 
1876 is, in this respect, in full accord with the act of 1789. It is 
only on the hypothesis that an assignée may sue in his own name, as 
permitted by many state statutes, that a difficulty arises, 

It is, however, to be supposed that congress bad in view the gên- 
erai law, and not the special-practice acts of pne or more states. 
Jîence, if an assignée, claiming the right to sue in his own name, 
brings suit when his assigner could not do so, his right so to do ean- 
not be upheld, irrespeetive of the rule as to coUusive. proceeding. 
104 U. S. 209. Especially must this be the case when the Mis- 
souri statute governs. It was , not the purpose of the acts of con- 
gress to change the nature of obligations and to déclare those assign- 
able which under the local laws were non-assignable. Those acts 
were not designed to create or transfer or legislate upon rights of 
parties, but ■ only, within the limita prescribed, to permit parties 
thereto to haye their controversies heard in United States courts. 
When a chose in action is; by the local law assignable, and suit is 
brought by the assigner to the use of the assignée, or by the assignée, 
then the jurisdictional question is the same as under the act of 1875, 
except as to promissory notes, etc. 

The aot of 1875, in referring to suits founded on contracts, does 
not intend to change the rule in the act of 1789 by distinguishing 
between choses, in action founded on contract, so as to exclude them, 
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and so-called choses in action founded in- tort, which are generally 
non-assignable, so as to àdniit the latter. Aùy other view would be 
subversive of the entire spirit of the fédéral statutes, and even call 
for sueh an interprétation of thein as 'would make non-assignable 
causes of action assignable in quality and for jurisdictional purposes, — 
an interprétation inconsistent with ail sound rules of law as hereto- 
fore understood and enf orced. The causes of 'action sued on are, 
under the Missouri statute, non-assignable, and therefore the plain- 
tiff cannot maintain this suit. Demurrer sustained. 

McGbasy, C. J., concurs. 
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{Circuit Court, N. D. Illinois. March 2, 1883.) 

L MoNrciPAi, Bonds— Vàliditt op Execution— Roib op Cqn^tiiuction. 

That full value has been paid for municipal bonds will not remedy failure to 
conform their exécution to the terms of tlie aCt under which they were issued '; 
but any doubt as to the construction of the statute should, under certain cir- 
cunastances, be resolved in favor of bona flde holders. 

2. Bamk— Propbk Signing. 

Examination of the use of the tertns " town " and " township," in sections 16 
and 17 of the act of April 19. 1869, (Illinois,) and in the statute relating to 
township organizatlon, makes it reasonable to construe certain bonds which 
had been issued by a town organized under' the township System, and which 
had been signed by the town clerls, and not by the county clerli also, but by 
the superviser of the town, as properly aubscribed. 

3. Bame — Certain Issue Held Good m Law'. 

Bonds authorized before the constitution of 1870 (Illinois) took effect, and 
issued thereafter by a majority of the votera in such a town, at an élection 
called by the clerk of the town and not of the county, reciting corapliance with 
ail other requirements of law as to such spécial élections, and so signed, on 
which interest had been paid for several yearg by the town and county, their 
object having been in fact accomplislied, held valid under the act of 1869, and 
within the réservation of the constitutional prohibition. 

In Equity. 

Robert Doyle, for plaintiff. 

Thomas Mather, for défendants. 

Dkummond, J. Thisis a bill filed by the town to déclare certain 
bonds which were issued in favor of the Kahkak'ee & Indiana Bail- 
road Company, in 1870,- void, on the grôund that the ielection author- 
ized to be held under the act of April 19, 1869, was not called by the 
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proper authorities, in this : that it was called by Ihe clerk of the town 
instead of the clerk of the county, and because the bonds were 
signed by the supervisor of the town instead of by the supervisor of 
the county. Another objection was made that the bonds were issued 
after the constitution of 1870 took effeet. This last objection can- 
iiot be maintained if the bonds in other respects are valid, because 
the law under which the subscription was made, was passed and the 
vote taken before the constitution took effeet; and the right was re- 
served to the town in the constitution to exécute bonds which had 
been previously authorized under exisfcing laws by a vote of any mu- 
nicipal corporation. The principal objection seems to be that the 
bonds were signed by the supervisor of the town instead of the 
county clerk, as it is claimed they should hâve been. The town 
clerk called the élection, and it is not controverted but that at an 
élection of the town of Aroma a majority of ail the légal voters of 
the town voting at the élection were in favor of the subscription. 

Section 16 of the aot of 1869 declared that any incorporated town, 
or any township, under the township organization System, along the 
route of said road, might subscribe to the capital stock of the com- 
pany. Section 17 déclares: "If it shall appear that a majority of ail 
the l^gal voters of such town, township, or village voting at such 
élection hâve voted for subscription, it shall be the duty of the super- 
visor of such town, or the chief executive officer of such incorporated 
town, and the county clerk, for and inbehalf of such township or vil- 
lage, to subscribe to the capital stock of, said railroad company." The 
section f urther provides that he shall exécute to the railroad company 
bonds which shall be signed "by such chief executive officer, super- 
visor, or county clerk, and attested by the town clerk, where there is 
one.'' . 

There does not appear in thèse sections to be observed throughout 
the distinction which is, claimed to exist between an incorporated 
towA— -that ia to say, one incorporated independent of the law as to 
township organization — ^and a town incorporated under that law; 
because it will be observed, from the'language already qiioted from 
section 17, that it speaks of the supervisor of the town, and thp chief 
executive officer of an incorporated town, and of the county clerk\ for 
and in behalf of the township. The corporate name of a town, under 
the law of township organization, is the name of the town as a town 
andnot a^ a township, (chapter 139, § 38, Eev, St.,) and the only 
légal. diistinction between, the two is where a town is incorporated 
under a gênerai law or by spécial statute, or where one is incor- 
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porated under the statute relating to township organization. In 
each instance they are called towns. The bonds in this case, issued 
by the town of Aroina, were signed by the town clerk and by the 
supervisor of the town, and recited that they were issued by virtue of 
the law of April 19, 1869, and that a spécial élection was held 
in the town on April 23, 1870, at whieh élection a majority of the 
légal voters participating at the same voted for the subsorip- 
tion, and that the spécial élection was, by the proper authority, 
then and there duly declared carried for subscription ; and that ail 
the other requirements of the law in relation to such spécial élection 
were duly complied with. 

It is admitted that the défendants are bona fide holders for value 
of certain bonds, issued as stated ; and it is further admitted that, 
under spécial laws of the state applicable to such case, taxes were 
leviedfor several years upon the property of the town to pay the in. 
terest on the bonds — one year's interest having been paid by the 
county authorities and the other year's by the state authorities. And 
the question in the case is whetherthe bonds in the hands of the 
défendants, under the facts stated, are valid as against the town, and 
whether it is compétent for the town to hâve them declared void on 
aceount of the objections made. 

It is insisted that the county clerk should hâve subscribed the 
bonds, instead of the supervisor of the town of Aroma, beoause 
section 17 déclares that the county clerk, for and in behalf of such 
township or village, is to subscribe for the capital stock, and he shaU 
exécute the bonds to the railroad company; but then the language 
which précèdes that is, that shall be the duty of the supervisor ôf 
such town, or the chief executive oificer of such incorporated town. 
Now, the corporation that was ereated under the law was not the 
township of Aroma, but it was the town of Aroma, and the language 
of the statute in respect to the supervisor of such town was quite as 
applicable to the supervisor of Aroma, as when it speaksof the county 
clerk, for and in bèhalf of such township; and it will be seen that in 
the same clause the supervisor of the, town and the chief executive 
officer of the incorporated town are both named;; and thei:efore the 
supervisor of the town ean havé , no mèaning unless. it ' is applicable 
to a town ereated under the statute relating to township organization. 

There is another View which may be taken of the. principal ques- 
tion: involved in this case, and that is whether the word "town," in 
the statute, means a township at ail; and, vice versa, whether a town* 
ship does not necessarily mean a territory according ta the goyern- 
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ment survey. The statute relatiog to township organization (chap- 
ter 139, § 6, Eev. St.) déclares: "After a majority of the légal votera 
of a county hâve decided in favbr of township organization, that the 
commissioners appointed shall proceed to divide such counties into 
towns, making them conform to the townships according to the govern- 
ment surveys ; and it would seem not to be an unreasonable inf erence, 
from the language of the siïteenth and seventeenth sections of the 
statute already referred to, that the law intended to authorize town- 
ships, which had not been formed into towns under the statute, to 
subscribe for the capital stock of the raiiroad company. The six- 
teenth section speaks of an incorporated town and a township as 
being authorized to subscribe for the capital stock of the company. 
The seventeenth section speaks of towns, townships, and villages, and 
it seems to pae there is great force in the position, even admitting that 
it is somewhat difficult to reconoile the varions parts of the two sec- 
tions, that the word "town" refera to a town created out of a town- 
ship— a corporation under the statute; and, if that be so, then there 
can be no objection either to the signatures of the bonds or to the 
subscription to the stock of the raiiroad company or to the giving of 
notices of élection. 

It must be borne in mind that the parties sought to be prevented 
from enforcing their claims upon the bonds in this case hâve pur- 
chased and hold them in good faith for value, by virtue of the law 
under which they were issued, and the facts recited in the bonds. 
The plaintiff seeks to avoid liability upon the bonds on the ground 
that they are not enforceable in law and under the facts of the case. 
Undoubtedly, if it were clear that the bonds had been issued without 
authority of law, the f act that the holders had paid value for th em would 
not avail, but in cases where there may be said to be a doubt as to 
the true construction of a statute, and, if that is so in this case, then, 
under the circumstances which hâve been detailed in évidence, and 
about which there is no controversy, the doubt ought to be resolved 
in favor of the honafide holder of the bonds; and if the statute is sus- 
ceptible of two constructions, then, under the circumstances, that 
construction should be given which should carry out in good faith 
the contract between the parties. Now, the town bas acted through- 
out on the assumption that the clerk of the town was the proper per- 
Bon to give the notice, and that the supervisor was the proper person 
to subscribe to the capital stock of the raiiroad company and to 
exécute to the company the bonds contemplated by the law, and that 
the clerk of the town was the proper person tp attest the bonds. 
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Tliis view of the- case is very much sttengthened by the f act that the 
property bas been assessed for a séries of years for the payment of 
interest due on the bonds ; that the money has been coUected, so far 
as -we know, during those years without any légal objection being in- 
terposed to the collection until the filing of this bill, Add to this that 
there is no controversy but that a majority of the votera of the town 
voting at the élection called was in favor of the subscription to the 
railroad stock and to the issue of thé bonds ; and when to this is also 
added the récital in the bonds, and that ail the other requirements 
of law in relation to the spécial élection were duly complied with,— it 
would seem as though it were not compétent for the town now to rely 
upon the défense which is interposed in this case. Unlike some of 
the casés which hâve come before thé court, in this case they havo 
obtained the object which they sought : the road has been finished 
and is in opération, and the citizens of the town consequently hâve 
had the f uU benefit to their property of a conipleted railway. 

The bill must, therefore, be dismissed. 

See. Toion 0/ Pan* v,:Boîoier, 2 Sup; et. Eep. 704. 



Metropolitan Grain & Stock Exchancje v. Chicago Boabd ôf 
Trade and another. 

{Circuit Court, N". D. Illinois. MarcU 12, 1883.J 

1. Ex Parte Injonction — Motion to Dissolve. 

A motion to dissolve an ex parie injunction raay be made before answer. 

2. BOAKD OF TbADK— RiGHT TO EXCLUDB REPORTERS O? TfetiEaRAPH 00M?ANIK3 

— Market Reports. 

A board of trade, compoaed of merchants dealing in the products of thé coun- 
try, who solely for their own convenience provide a room where they meet to' 
transacl business, altliougli incorporated under the laws of fbe stàte, ia not a 
public corporation, and is not obligea to allow the reporters o,f a .■fekgrjiph 
Company on the floor of its exchange for the purposes of coUectihg'and trans- 
mitting the reports of the markets therefrom. •' *■ ; ■■■•■' 

3. Telegraph Companieb — Not Boond to CoLiiECT and Tkansiiit ; Informa- 

tion.* ■■ y ■.'.'■'] '.'■■î 

It is no part of the duty of telegrï^ph companies to collect and transmit, in- 
formation ; and wbile they are bonnd, if they voluntarily follow thàt clasS 6Î' 
employment, lo dô it with fldelity during the continuance of théir contraot," 
•when they terminate such contract no person oan compel them to enter uito 
another, or continue it when they wish it terminated. 

In Equity. 
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Lyman TrumhuU and Léonard Swett, for plaintifî. 

Lawrence, Gampbell é Lawrence, for défendants. 

Blodgett, J. The bill in this case was originally filed in the cir- 
cuit court of Cook county, on the thirtieth of December last, praying 
an injunction restraining the défendant, the Mutual Union Telegraph 
Company, from breaking the connection of its wires and instruments 
on the floor of the exchange room of the board of trade with the télé- 
graphie instrument in complainant's office, and that the board of 
trade be enjoined and restrained from in any manner interferiug with 
the sending bj the telegraph company by means of its wires and in- 
struments to complainant's office of reports of the priées of commod- 
ities and transactions on the board of trade. An ex parte order was 
made by one of the judges of the circuit court, directing the issue of 
a writ of injunction aceording to the prayer of the bill. The case 
was subsequently reraoved to this court, where the record was filed on 
the ninth of Pebruary last, and a motion is now made for a dissolu- 
tion of the injunction so granted by the state court. On the hearing 
of this motion it was objected that defendant's answers, not being un- 
der their respective corporate seals, and not being verified by the 
■oath of a proper officer of the respective défendants, the court eould 
not entertain this motion. The seal of the board of trade was at- 
tached to its answer at the hearing, and since the hearing, by leave 
of the court, the answer of the telegraph company has been with- 
drawn from the files and its seal affixed, so that this objection may 
be considered as obviated by what has been done since it was stated. 

I was, however, disposed to treat the case as not coming with in the 
rule urged, for the reason that the injunction was granted without 
notice to the défendants, and I understand the practice, both in the 
state court and this court, is to allow a défendant who has been en- 
joined by, an exparte injunction to move its dissolution at once, with- 
out requiring him to put in an answer as a condition upon which such 
motion will be heard. In other words, it seems to me the court should 
consider the question as to the further continuance of this injunction 
in the same way it would consider and act upon a motion for injunc- 
tion when the défendant has notice, and both parties are heard. The 
bill in this case waives the answer under oath, and, for the purposes 
of the case, is a mère pleading. Complainant has waived the right 
which is given a complainant in a court of equity to search the con- 
sciences of the défendants as to the facts on which it seeks relief, 
and it may well be doubted whether the old rules, formulated before 
the practice of waiving defendant's answer under oath was adopted. 
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are to be so strictly enforeed as formerly. Being of opinion, there- 
fore, that the motion to dissolve, in the présent condition of the record, 
should be entertained, I proceed to consider it briefly on its merits. 

Ttie Chicago Board of ïrade is an organization or guild of persons 
dealing mainly in the agricultural products of the west and north- 
west, which fiind a market in the city of Chicago. The board is a 
corporate body acting under a charter granted it by the législature of 
the state of Illinois. It does not, and is not by its powers, author- 
ized to deal in any kind of commodities, but it bas provided a large 
exchange room, fitted np with suitable accommodations, where its 
members meet at stated times and bay and sell among themselves. 
Among the accomiïiodations thus provided by the board for the use 
of its members, and paid for ont of the annual dues or assessments 
of its members, or from other income belonging to the board, are re- 
ports of the markets in most ôf the important commercial centers of 
the world, and it is presumable that most of the dealings in this ex- 
change room, between members of the board, are, to some extent at 
least.influenced by thèse market reports. The Mutual Union Telegraph 
Company owns and opérâtes telegraph lines between Chicago and New 
York, as well as several other important cities. For some time past 
this telegraph company has had wires running into this exehange 
room, and kept instruments, operators, and reporters there to gather 
and report the ruling market priées as they were from time to time 
shown during the daily sessions by transactions between members of 
the board dealing there, The telegraph company also had a wire 
running from this exchange room to a Morse instrument in complain- 
ant's place of business, and has for upwards of a year sent over its 
wires to complainant's office reports of the opening priées and ail 
changes of priées during the daily session of the board for the leading 
commodities dealt in there. And complainant's business has been 
and is to deal, to some extent at least, with persons frequenting its 
office, in the same class of commodities as are dealt in by members of 
the board of trade. Complainant, while it has had thèse reports of 
priées on the board from the telegraph company, has paid therefor 
at the rate of $25 per week, and avers its willingness and ability to 
continue to pay therefor whatever price shall be required. 

It further appear? that some time in December last the Chicago 

Board of Trade nofified the telegraph company that it should not allow 

the operators and reporters of the telegraph company, after the first 

of January, to attend the daily sessions of its members in the ex- 

v.l5,no.l2— 54 
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change room, and send reports therefrom to complainani and other 
persons transacting business upon the same methods and System as 
complainant. The telegraph company notified the complainant of 
the action of the board of trade in the premises, whereupon complain- 
ant filed the bill now before the court and obtained the injunction as 
fitated. The board of trade contenda : (1) That it has the right to 
exclude persons from the floor of its exchange who corne there for the 
purpose of collecting and sending out reports of the market as the 
same is developed by transactions between its members ; that it is 
under no obligation to allow the agents of the telegraph company to 
attend upon the exchange for thé purpose of collecting and reporting 
priées therefrom. (2) That complainant uses the market reports so 
obtained, through the agency of the telegraph company, mainly, if 
not wholly, for the purpose of making, or encouraging others to make, 
gambHng .ontracts as to the rise or fall in price of the commodities 
dealt in on the board. 

While the telegraph oompaiiy insists that it has no right to keep 
its reporters, operators, wires, and instruments upon the floor of the 
«xchange, except by permission of the board of trade, and that, when 
it was notified that it must desist from supplying complainant with 
its reports, it had no other course to adopt but to notify complain- 
ants that its reports would be stopped, it also insists that it is no 
part of its corporate duty or business to collect and send thèse 
market reports, and that it is under no obligations to complainant or 
the public to do this kind of work, except of its own volition. 

The material question, as it seema to me, is whether the board of 
trade is obliged to allow reporters of the telegraph company on the 
floor of its exchange for the purposes of collecting and transmitting 
reports of the market therefrom. Complainant insists that the pub- 
lic hâve a right to the information aSorded by thèse market reports, 
and that, because the two défendants are corporations, the board of 
trade is obliged to allow reporters on its floor, and the telegraph com- 
pany is obliged to transmit such reports to whoever requires them and 
is willing to pay for them. The board of trade is a private corpora- 
tion. It exercises no franchise which clothes it with any of the duties 
of a public corporation; it has no power of eminent domain, and no 
such duties are charged upon it toward the public as hâve hèretofdre 
been held by the courts to characterize oir distinguish a public from a 
private corporatiou. It is only an association of merohants dealing 
in the products of the country, who, solely for their own conveniencé, 
provide a room where they meet to transact business. They hâve a 
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right to exelude ail other persoas from the meetings of the bôard, or 
to admit only such as they choose. If out of compliment they give 
one person a ticket to their floors, it fumishes no reason why they 
should issne a similar ticket to another, any more than because one 
of its members invites a guest to dine at his hoase the whole public 
hâve the same right to an invitation. As the proof shows, the board, 
at great expense, secures for the use of its own members reports of 
the market rates in other parts of the world. The claim of complain- 
ant, if allowed, would make thèse reports public property, and give the 
persons not members of the board, and who, perhaps, never could at- 
tain the position of membership of this body, ail the advantages of 
membership. That is to say, if a person who bas been expelled from 
this body for violation of iis rules and régulations, oan thus compel 
the board of trade to allow the telegraph oompany to send to his office 
in this city or elsewhere reports of transactions on the board, he bas 
ail the benefits of a membership from which he has been excluded by, 
perhaps, his own misconduct. It is absurd to say that information 
tbus obtained for private use beoomes public property, meiely because 
it is coUeeted and paid for through the agency of a private corpora- 
tion. Transactions on the board are not public only so far as the 
board or its members see fit to make them so. Undoubtedly, the mem- 
bers of the board who act as agents, brokers, or factors for others, can 
be compelled by their principals to disclose priées to them, but not to 
the public. It is only those acting on the board for others — theirprin- 
cipals — who can be required to make disclosures of their transactions» 
and then not to the public, but only to those for whom they are act- 
ing. Members of this board can go "on change" and deal with each 
other privately, and are not compelled to let the public know the priées 
at which they deal. The mère fact that they hâve been in the habit 
of informing the public of pricea is no évidence that they are obliged 
to do so if they do not see fit to do it. In fact, we often see, as amat- 
ter of common knowledge and information, quotations made of large 
transactions between différent dealers on the board in commodities, 
at priées not made public, thereby showing clearly that they exercise 
their own option of withholding from the public information as to 
their priées. 

The proof shows that the telegraph company has been permitted 
by the board to bave its reporters, operators, and instruments upon 
the floor of the exchange for the purpose of obtaining and sending 
out information as to priées, but as the telegraph company enjoyed 
this privilège only at the will and sufferance of the board, theie can 
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be no doubt of the power of the board to close its doors against the 
employés of the telegraph company whenever it sees fit to do bo; and 
it necessarily follows that when the board excludes the telegraph 
company from the exchange the company must cease to send reports 
to complainant. In other words, the arrangement by whioh the com- 
plainant got the reports being at the sufferance of the board, the tele- 
graph company can send them only by permission of the board. The 
telegrap'hic instrument in complainant's office and the wires by which 
it is connected with the main Une can no longer be used for the pur- 
pose for whioh they were placed there, and therefore it cannot harm 
complainant to hâve them removed. 

The further reason whioh was urged in behalf of the telegraph 
company, that it is no part of the duty of the telegraph company to 
collect and transmit information, seems to be cogent and forcible. 
If they Volunteer to follow that class of employment they are bound, 
perhaps, to do it with fidelity while their contraot continues ; but when- 
ever they terminate their contraot no person can compel them to 
enter into another, or to continue it when they wish it terminated. 
The défendant gave the complainant due and ample, notice of more 
than a week, of its intention to withdraw its reports, and therefore 
terminate its contraot with the plaintiff, whioh, it seems tome, it had 
the right and power to do, and I do not know of any power whioh 
can enforce and compel the telegraph company to gather news and 
transmit it when it oeases voluntarily to enter upon and continue in 
that class of business. If the telegraph company has assumed any 
contraot obligations to the complainant which it is unable or unwill- 
ing longer to f ulfiU, complainant has an ample remedy at law for 
the damages sustained. 

The view I take of the rights of the board of trade in the premises 
makes it unnecessary to oonsider the second point mad© by the 
défense, namely, that complainant uses the reports for gambling pur- 
poses. The injunotion will be dismissed. 
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LaWBENOB V. MOETON.* 
{Oireuit Court, N. 1). TexM. December, 1882.) 

ASSIGNMENT TO CKEDITOKB. 

An assignment for the boneflt of creditora, under the laws of Texas, wherein 
the assigner bas expressly reaerved an intereat to himself, to the exclusion of 
his creditors, is, on its face, null, void, and of no eilect. 

In Equity, On demurrer. 

This action is one for damages for trespass, in seizing and convert- 
ing certaitt-^goods, alleged by the plaintifif to hâve belonged to him. 
Plaintiff sets out his ownership, as derived under a certain deed of as- 
signment, in thèse -words and figures, to-wit : 

TM Stats of Texas, Kavfman County: ïhis indenture made the twenty- 
fourth day of October, A. D. 1881, between S. W^ Wallace of the first part, 
I. G. Lawrence of the second part, and the several creditors of the party of the 
flrst part, who shall hereaf ter accède to thèse présents, of the third part, wit- 
nesseth : That whereas the party of the flrst part is indebted to divers persons 
in considérable sumsrof money, which he is at présent unable to pay in fuU, 
and he is désirons to coiivey ail his property for the benefit of his creditors : 
Now, the party of tlie flrst part, in considération of the premlses, and of one 
dollar paid to him by the party of the second part, hereby grants, bargains, 
sells, assigns, and conveys, unto the party of tlie second part, and his heirs 
and assigns, ail his lands, tenements, hereditaments, goods, chattels, and 
choses in action, of every name, nature, and description, wheresoever the same 
may be, except such property as may be by the constitution and laws of the 
State exempt fiom forced sale. ïo hâve aild to hold the said promises unto 
the said party of the second part his heirs and assigns. But in trust and con- 
fidence, to sell and dispose of said real and personal estate, and to collect said 
choses in action, using a reasonable discrétion as to the tim'e and mode of 
selling and disposing of said estate, as it respects making sales for cash or on 
crédit, at public anction or by private contract, taking a part for the whole, 
when the trustée shall deem it expédient so to do. Then in trust to dispose 
of the proceeds of said property in the manner following, viz. : 

First. To pay the costs and charges of thèse présents, and the expenses of 
executing the trusts herein declare'd, together with ail taxes which are a 
charge upon any of said property. 

Second. ïo distribute and pay the remainder of the said proceeds to and 
among ail the parties of the third part who wiU açcept tbereol, in full satis- 
faction of their claims against said party of the flrst part, ratably, in propor- 
tion to their respective debts. 

Third. To pay over any surplus, after paying ail parties of the third part 
who shall accède hereto, as aforesaid, in full, to the party of the flrst part, his 
executors, administrators, or assigns; and the party of the flrst part hereby 

*Reporte<i by Joseph P-. Hornor, Esq , of the New Orleaaa bar. 
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constitutes and appoints the party of the second part liis attorney, irrévocable, . 
with power of substitution, authorizing Mm in the name of the party of the 
first part, or otherwise, as the case mayrequire, todo any and ail acts, raatters, 
and things to carry into effect the true intent and meaning of thèse présents, 
which the party of the first part might do if personally présent; and the 
party of the second part, hereby accepting thèse trusts, covenants to and with 
each of the other parties liereto, to exécute the same faithfully; and the party 
of the flrst part hereby covenants with the said trustée, from time to tinie, 
and at ail times when requested, to give him ail the information in his power 
respecting the assigned property, and to exécute and deliver ail such instru- 
ments of further assurance as the party of the second part shall be advised by 
counsel to be necessary in order to carry into fuU effect the true intent and 
meaning of thèse présents ; and the parties of the third part, by acceding 
hereto, and by accepting the beneflts herein conferred, hereby and thereby 
agrée to and with the said party of the flrst part, to release him from any and> 
ail claim or claims, debt or debts, demand or demands, of whatever nature, 
which they respectively hâve and hold against him ; and this assignment is 
made for the beneflt of such of the parties of the third part only as will con- 
sent to accept their piroportional share of the said estate of f he said party of 
the flrst part, and discharge him from their respective clairas. 
■Witness our hands, this twenty-fourth day of October, A. D. 1881. 
[Signed] S. W. Wallaoe, 

I. G. Lawkence. 

Then follow separate acknowledgments and lists of liabilities and 



Henry é Hill, for complainant. 

Crawford de Smith, for défendant. 

Pabdee, J. The demurrer présents the question whether the tore- 
going assignment is fraudaient on its face, and therefore. vpid aa 
against the assignor's créditer. If it is valid, and shall be carried out, 
and the trust'administered according to the terms specified, its effect 
against creditors who do not grant the exacted release will be to delajr 
them, according to the discrétion of the assignée, for ah indefinite 
period, in their remédies against the property upon faith of which 
they gave crédit, if their remédies are not entirely lost; and, finally, 
after this indefinite delay, remit them to proceedings against their 
original debtor, after his assets hâve been converted into ready cash 
and put in his pocket beyond the reach of writs of Jieri fadas. 

In short, in such case, the debtor has enacted a forced stay law, 
during the discrétion of his agent, to enable him to couvert his prop- 
erty into such convenient shape that he may enforce other terms (ta 
suit his cpnvenience) with his already delayed creditors. If the 
assignment is held valid, but the trust is administered according to- 
the state laws, which, it is argued, hâve the effect to yalidate allias- 
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signments, curing ail frauds, in act or intent, and, to a certain extent, 
making a contract for the assigner, the effect is practically the same, 
«xcept that if there is any surplus, after preterred creditors aud ex- 
penses, etc., are paid, it may be paid into court to be litigated for. 

In this latter case, as to the administration under the state law, a 
number of curions queries suggest themselves, which, if they were sat- 
isfactorily answered, might induce creditors to view assignments un- 
der the law with more favor. When and where is the assignment 
to be recorded? When is it to take effect? How long tnay the as- 
signée carry it in his pocket ? Suppose that no créditer accepts the 
terms of the debtor, could the assignment be set aside? If so, when? 
After the full administration of the assignée, or at the expiration of 
four months ? When is a dividend to be paid to accepting creditors ? 
When the assignée can pay 10 per cent, of the accepting creditors' 
«laims, or when he bas funds in hand suffioient to pay 10 per cent, 
"of the debt due by the assigner?" Suppose the assignée can col- 
iect only enough, after reasonable compensation, necessary oosts and 
expensés, and attbrneys' fées, at discrétion, are paid, to pay 9 per 
cent, of the debts due by the assigner ? 

Many other- questions suggest themselves, but 'ail, includihg the 
foregoing,-throw no light on tbis case, they being referred to only be- 
cause the policy of the law bas beén discussed at the bar, and very 
ably justified and defended too. 

The assignment aforesaid makes several dispositions and condi- 
tions in conflict with the law which is relied on to maintain it, but 
the chief objection made te its validity is that the assignment is not 
complète of the assignor's interest, but that the assigner reserves an 
interest in his own favor in the property assigned. 

The act of March 24, 1879, (Texas Laws, Acts 18T9, c. 53, p. 57,) 
provides : 

" Section 1. That every assignment made by an insolvent debtor, or in con- 
templation of insolvency, for the beneSt of his creditors, shall provide, except 
as lierein otherwise provided for, a distribution of ail his real and personal es- 
tate, other than that which is by law exempt from exécution, among ail his 
creditors in proportion to their respective claims ; and, however made, shall 
liave the effect aforesaid, and shall be construed to pass ail such' estate, 
whether specifled therein or not, and every assignment shall be proyed or ac- 
knowledged and certified, and recorded in the same manneras is provided by 
law in conveyance of real estate or other property. 

"Sec. 3. Any debtor, desiring so tb do, may make an assigntnent for the 
beneflt of suoh of his creditors, only, as will consent toaccept their propor- 
tionate share of his estate, aud discharge him from their respective claims ; aud, 
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in sueh case, the benefit of the assignment shall be limited and restricfed to 
the creciitors consenting thereto : the «iebtor shall thereupon be, and stand, 
discharged from ail further liability to sueh consenting creditors, on account 
of their respective clalms, and, when paid, they shall exécute and deiiver to 
the assignée, for the debtor, a release therefrom." 

Upon the construction of thèse two sections, and upon the common 
law, the validity of the aforesaid assignment dépends. See article 
3128, Eev. Code Texas. 

It seems that by the section aforesaid two classes of assignments are 
allowed : Under the first section, assignments for the benefit of ail the 
creditors, which are aided by the law, and natnrally would be favored 
by the court ; under the third section, assiguments for the benefit of 
preferred creditors, who are . pref erred on their own élection under 
stress of a penalty forfeiting their whole claim, which assignment is 
not in terms aided by law, and naturally is not favored by the courts. 
Prior to the aet of 1879, an assignment, sueh as the one now under 
considération, would hâve been adjudged void on its face, because 
therein the assignor reserved an interest in the estate assigned. See 
the leading cases in Texas — Baldwin Y.Peet, 22 Tex. 708, and Bailey 
V. Mills, 27 Tex. 434. Also, Barney v. Griffin, 2 N. Y. (Gomst.) Ct. 
App. 365; Leitch v. Hollister, 4 N. Y. (Comst.) Ct. App. 211. 

In the last eited case it is said : 

"The effect of sueh an assignment is to withdraw the property of the 
debtor from légal p;ocess, and to compel creditors to await tlie exécution of 
the trust before they can reach the surplus reserved to the former. As those 
vfho are excluded from the benefits of the assignment cannot enforce its exé- 
cution, they are neeessarily hindered and delayed, and consequently, in légal 
contemplation, defrauded. It is of no conséquence whether the surplus is 
large or small, or whether anything remains after the payment of the pre- 
ferred creditors; the création of the trust shows that a surplus was in the 
contemplation of the parties, and its réservations for the beneflt of tbe assignor 
is a fraud upon creditors." 

Thèse cases, and the arguments so clearly expressed, hâve lost no 
force by lapse of time. The statute aforesaid was passed in the light 
3f them, and I think it must be construed in harmony with them. 
Counsel hâve handed in two late décisions of the suprême court of 
Texas, not yet reported, in which that learned tribunal bas passed 
upon two cases arising under the statute aforesaid. The first — Blum 
V. Wellborne — goes to the extent of holding that an assignment that 
évidences an intention to pass to the assignée ail of the property of 
the debtor, subject to forced sale, for the purpose of distribution 
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among creditors, and is executed in substantial compliance -with the 
requirements of the act, will be aided by the law as to form, and will 
not be avoided by f raud between the assignor and assignée in secret- 
ing and appropriating portions of the property assigned. 

In the second case — Donalu v. Fish Brothers — it is held that the 
law cannot make an assignment for the debtor, but that it aids an 
assignment which évidences an intention of the debtor to comply 
with its provision ; that the provisions of the third section of the act 
of ISTÔmust be construed in harmony with the principles laid down 
by the courts of the several states, in which it has been held, in the 
absence of a statute, that such restrictions upon the rights of the 
creditors generally might be imposed by the debtor; and that an as- 
signment containing such restrictions, which does not of itself , or with 
the aid of the law, transfer ail the debtor's property for the benefit 
of his creditors, is void upon its face. 

Following thèse two cases, as to the construction to be given to 
the act of 1879, keeping in mind that the law cannot make a con- 
tract for the debtor, and that where a debtor seeks to force exactions 
from his creditors under the third section of the act, he must resign 
ail of his property not exempt, I feel warranted in holding, under 
the lights to which the court refers me, and hereinbefore cited, that 
as in the assignment before the court, the assignor has expressly re- 
served an interest to himseif, to the exclusion of his creditors, the 
same is, on its face null and void, and of no effect. 

Under the principles of the civil law, declaring that the property of 
the debtor is the common pledge of ail the creditors, which prin- 
ciples are sound in justice and equity, ail laws and acts preferring 
creditors ought to be strictly construed, and always avoided, when not 
in strict compliance with the terms of the law. On gênerai principles, 
therefore, I am of the opinion that the third section of the act of 
1879, allowing an unfair and partial assignment, should be strictly 
construed, and, therefore, that the assignment in this case should be 
held null and void. 

The other points argued need not be considered. 

The demurrer to the amended original pétition is sustained. 

McCoBMicK, J., concurs. 
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Illinois Tbust & Savingb Bank ôf Chicago, III., v. First Nat» 
Bank op Buppalo and another, Receiver, etc. 

lOircuit Court, iV. D. New Yorh. March 16, 1883.) 

1. Dkaft— Dbpôsit m Bank pob Collection — Frauditlent Conversion. 

Where complainant sent a draft to a bank for collection charged with a trust 
to pay the proceed,s thereof when collected to complainant, the bank being in- 
Bolvent at the time, and its offlcera knew of its insolvency, and that the bank 
would be oBJiged to suspend within a day or two, and the bank received the 
draft of an agent of the owner to remit the proceeds thereof, when converted 
into a draft on another bank to the crédit of complainant, but instead of so re- 
mitting the proceeds thereof, it kept the same, and mingled the proceeds of 
such' draft with its own funds, hM, that such conversion by the bank was 
fraudaient, but that in an action by complainant for the recovery of such pro- 
ceeds, it is incumbcint upon the complainant to trace the f und misappropriated 
into the handsof the receiver substantially appointed for the insolvent bank, 
before the latter can be charged with recognizing complainant'a équitable title 
therelo. 

2. SamKc-t-Pctnds est Hand of Trustée. i 

A eeUui que trust cannot follow his fund into the hands of an assignée in 
bankruptcy, or of an executor of such trustée, but must occupy the position of 
a général creditor of the estate, uniess hé can idéûtify h;8 fund. 

3. Samb— RtoHT To FoLLow Trust Fdnd— When Oeasks. 

The right to follow, a trust fund ceases when the raeans of ascertainment and 
identification fait, as where the subject-matter is tumed into money, and mixed 
and coafounded in a gênerai mass of property of the same description. 

In Bquity. 

Monroe é Bail, for complainants. 

Crowley, Movius d Wilcox, for défendant. 

Wallaob, J. The theory of this bill is that the receiver holds the 
proceeds of a certain draft for $6,527.75, sent to the First National 
Bank of Buffalo by complainant for collection in April, 1882, charged 
with a trust to pay over the same to the complainant. 

It may be assumed that the First National Bank of Bufifalo was 
insolvent when it received the draft for collection ; that its officers 
knew of the insolvency; and that the bank would be obliged to sus- 
pend within a day or two; and it may be further assumed that the 
bank received the draft merely as an agent to collect it of the drawers 
and remit the collected proceeds, when converted into a draft on New 
York, to the Bank of New York, to the crédit of the complainant. 
Instead of remitting the proceeds to the Bank of New York the First 
National Bank of Buffalo kept them and mingled them with the gên- 
erai funds of the bank, the draft having been paid in money, and the 
money hiving been put by the bank with its other moneys indiscrim- 
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inately. Ail this took place before the bank closed its doors or any, 
proceedingB were instituted to compel it to go into liquidatioû. Wfaen 
the title of the reoeiver accrued assets came into his hands more than 
sufficient for the payment of the draft. Whether any of the moneys 
collected upon the draft came to the receiver's handa could not, from 
the nature of the case, be ascertained. 

It was undoubtedly a fraudulent act on the part of thé défend* 
ant bank, in its condition of hopeless insolvency, to convert the pro- 
ceeds of the draft by mingling them with its own funds bo that their 
identity was destroyed. Assiiming that there was a trust relation 
between the complainant and the défendant bank, and not merely the 
relation of créditer and debtor, it is incumbent upon the complain- 
ant to trace the fund misappropriated by the défendant bank into the 
hands of the receiver before it can charge him with the duty of rec- 
ognizing the oomplainant's équitable title. 

There is an insuperable difficulty in doing this which must defeat 
the complainant's right to relief. AU the moneys and assets of the 
défendant bank, when they were received by the receiver, came to him 
as a trust fund for ail the creditors of the bank, without préférence, 
subject to the prior lien of the United States, by force of the provisions 
■of the statutes under which the receiver was appointed ; and it would 
be a violation of law upon his part to set aside any portion of thèse as- 
sets for the complainant, unless its portion is capable of identifica- 
tion, or of being definitely traced and distinguished from the funds of 
the gênerai body of creditors. A cestui que trust, under such circum- 
stances, must be able to point out his fund, or the proceeds which are 
specifically derived from it, and trace it through its transformations so 
as to show that it is not a fund or product to which ail other creditors 
hâve an equal right to resort. From the nature of the fund and the 
manner in which it was appropriated that cannot be done hère. 
Money ordinarily has no ear-mark. It is not ordinarily the subject 
of replevin or detinue. "The writ lieth not for money out of a bag 
or chest; and so of corn out of a sack, and the like; thèse cannot be 
known from others," Co. Lit. 28Gb. 

Accordingly the cases hold that if a trustée has converted ia trust 
fund into money and mingled the proceeds with his other moneys, so 
that they were indistinguishable, the cestui que trust cannot foUow his 
fund into the hands of an assignée in bankruptcy, or of an executor 
of such trustée, but must occupy the position of a gênerai créditer of 
the estate. Whitcomb v. Jacob, 1 Salk. 160; Trecothick v. Austiri, 4 
Mason, 29; Ex parte Moràaunt, 3 Dea. & C. 351; Ki^ v. Bank of 
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New York, 10 Johns. 63; Bank qf Commerce v. Russel, 2 Dill. 215; 
Be Coan Manufg Co. 12 N. B. E. 203; Re Janeway, i N. B. E. 100. 
In Story, Bq. Jur. § 1259, the doctrine is stated thiis: 

" Tlie riglit to follow a trust fund ceases when the means of ascertainment 
fail, which, of course, is the case when the subject-matter Is turned into 
money and mixed and confounded in a gênerai mass of property of the saine 
description." 

On the morning of the day when the défendant bank received the 
proceeds of complainant's draft it had cash on hand of about $40,000. 
It received during the day about |28,000 from depositors, and it paid 
out $61,000. Every dollar that was received from depositora on 
that day was as fraudulently taken from them as the complainant's 
money was from it. Each depositor has, at law, an equal right with 
the complainant to insist upon the repayment of the money that be- 
longs to him; and the same right would exist in equity, except for 
the existence of a trust relation between the complainant and the de- 
fendant bank, whioh is more theoretical than substantial. 

The bill is dismissed. 



Haggaet V. Eangee.* 

(Circuit Court, Jlf. D. Texas. December, 1882.) 

SAIiB OTTOBR DeBD of ThuST. 

The mère fact that a peraon wlio exeouted a deed of trust when sane, after- 
wards becarae of unsound mind, prior to and at the time the sale was uiade, 
under and according to such deed of trust, is no ground for setting aside such 
sale, no élément of fraud being presented in the bill, and the inadequacy of 
the priée realized not appearing to hâve rcoulted from any improper act of the 
trustée or of the oestui que trust. 

In Equity. On demurrer. 

The bill in this case charges that on the twenty-eighth of Decem- 
ber, 1874, the complainant executed and delivered to the défendant 
his promissory note for the sum of $3,523, due June 1, 1875, and on 
the same day he executed and delivered to the défendant a deed of 
trust, conveying to Thomas M. Jack and Marcus P. Mott, as trustées, 
44 sections (28,160 acres) of land, in Shackleford, Callahan, Stephens, 
Palo Pinto, Jack, and Knox counties, to secure the payment of said 
note; that the said trustées, Jack and Mott, acting under said cou- 

♦Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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veyance to them, sold ail of the said lands on the twenty-ninth of 
March, 1879, and the défendant (being still the holder of the note) 
became the purchaser of ail the lands at about the priée of 10 cents 
per acre, and the lands were conveyed to him by said trustées, on the 
second oi April, 1879. 

The bill charges, further, that for eight months before the date of 
said sale, and for many months thereafter, the complainant waa 
affected with unsoundness of mind, to such an extent as incapaci- 
tated him for attending to business, and reudered him incompétent 
to make contraets, or to take any care of his business affaira ; that 
this fact was well known to the défendant and to said trustées at the 
time of the making of said sale ; that at that time the lands -were 
worth two dollars p;er acre, on a gênerai average ; and that the de- 
fendant had said sale made that he might absorb ail of said mort- 
gaged property in the satisfaction oî his debt, which, the bill charges, 
he could not hâve done, as the défendant well knew, but for the 
fact that complainant was rendered helpless by reason of his then 
existing unsoundness of mind. Wherefore complainant asks to be 
relieved by having said sale set aside, upon such terms as the court 
may deem équitable, and as shall adequately meet the claims of de- 
fendant upon complainant, growing out of said transactions. 

To this bill défendant interposes a gênerai demurrer, that it pré- 
sents no ground for granting the relief asked; and spécial demurrer, 
that it does not show that complainant was of unsound mind at the 
time he executed and delivered said note and deed of trust. 

Sawnie Robertson, C. G. Payne, H. Barfcsdaie, and D. A. Williams, 
for complainant. 

Z. Hunt and Abner S. Lathrop, for défendant. 

McCoRMiCK, J. We think the demurrer well taken. The power 
to sell the lands given in the deed of trust mentioned is oertainly 
such a power as would be held at common law to bave coupled with 
it an interest in the lands mentioned in the power, and would au- 
thorize its exécution even after the death of the donor of the power. 
In this state it is held that such a power cannot be executed after the 
death of the donor, but this rule hère is based on the Texas statutes 
regulating the administration of the estâtes of deceased persons. 
Thèse statutes give priority to fuueral expenses, expenses of last 
sickness, allowances to the family, etc., over ail other indebtedness, 
(except, perhaps, for purchase money,) and they make spécial pro- 
vision for the exécution of just such contraets and liens as this by 
administration. liobertson v. Paul, 16 Tex. 472. 
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In the case just eited, the power under considération was precisely 
eimilar to the one given Jack and Mott, under considération by us 
in this case, and Judge Wheeleh, in liis opinion in that case, clearly 
indicates his opinion that in Texas, the common law being the rule 
of décision hère, such a power could be executed after the death of 
the grantor, but for its contravening our System of administration of 
decedents' estâtes. 

A careful examination of the Texas statutes does not disclose any 
such provisions in référence to insane persons, or in regard to the 
management of the estâtes of persons of unsound mind, as those pro- 
visions of the làw regulating the administration of the estate of de- 
ceased persons, which hâve been held in Robinson v. Paul, supra, and 
in subséquent cases in the Texas Eeports, to cause the power to dé- 
termine upon the death of the grantor. It is not necessary for us to 
consider what might bave been the effect upon this power had the 
complainant been found insane by proper inquest, and guardianship 
of his estate granted by the proper court. We are clearly of opinion 
that the condition of complainant presented by the bill was not such 
as arrested or suspended the power granted by him in the deed of 
trust. No élément of fraud is presented in the bill. The mère fact 
of making the sale while complainant was in the condition alleged, 
with knowledge thereof on the part of the défendant and of the trus- 
tées, is ail that is charged in that direction. 

The inadequacy of priée complained of does not appear to hâve 
resulted from any improper act of défendant. From ail that appears, 
the sale was made precisely as the complainant had provided it shoud 
be made, and the défendant became the purchaser because he was 
willing to givè more for the land, and at the sale offered more for 
ihe land than any one else offered, and no reason suggests itself to 
ns for setting aside the sale on that ground. 

The demurrer is sustained. 

Pardeb, J., concurs. 
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Dahlman V. Jaoobs and otliers.* 
{OireuU Court, B. D. Missouri. March 29, 1883.) 

1. Iquitt— Cbkditor's Bill. 

A créditer at Jarge, who has not established his demand at law, cannot main- 
tain a suit in equity, either to set aaide a conveyance executed by an insolvent 
debtor, or obtain a decree that such conveyance shall stand for a gênerai as- 
signmeift, under the state statutes, for the beneflt of ail sucb debtor's créditera. 

2. BAHB^JtlPMBDy AT Law. 

A court of equity bas no jurisdiction, even where the demand bas been 
duly establiehed, if the plaintifl can obtain a fuU, complète, and adéquate 
remedy at làw. 

In Equity. Demurrer to Mil. 

This is a suit brought by Max Dahlman against Joseph M. Hayes, 
Amelia Jacobs, and Henry Jacobs, her husband, to bave a certain 
instrunient exeouted by the two last-named défendants held and de- 
creed to be and operate as a deed of asgignment for the benefit of ail 
the creditors of said Amelia Jaoobs, under the laws of the state of 
Missouri, and for other relief. The billstates that said iiistrument 
purports to be a mortgage of ail the separate estate and property of 
sajd Amelia Jacobs, and to hâve been executed for the purpose of se- 
curing a debt due from her tp Joseph M. Hayes, the mortgagee, and 
allèges that at the time said instrument was executed, Mrs. Jaoobs was 
carrying on business in St. Louis under the name of A. Jacobs, and 
had a separate estate; that she was insolvent, and at the time said 
instrument was executed was indebted to other creditors besides said 
Hayes, among whom was the défendant, to whom she owed the sum 
of $1,442.82, as appeared by an itemized acoount therewith filed. 
The only question decided by the court was as to its jurisdiction. 

Patrick é Frank, for plaintiff. 

D. Goldsmiths, for défendants. 

Treat, J. a gênerai demurrer has been interposed, which in- 
volves two questions: First, whether a creditor at large oan main- 
tain the bill, either to set aside défendants' conveyance or to decree 
that it shall stand for a gênerai assignment for the benefit of ail the 
creditors; second, if the plaintiff has the proper standing, whether 
the conveyance in question falls within the provisions of the Missouri 
statute as to assignments. 

The counsel bave exercised extraordinary diligence in presenting 
and coUating cases on the second point. The questions on that points 

*RepQrted by B. F. Rex, Esq., of the St. Louis bar. 
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if they had to be considered, -would involve a review of the many 
décisions cited, especially those of the suprême court of Missouri, on 
the Missouri statute. The plaintiff, however, is, by the express aver- 
ments of his bill, a creditor at large, without a lien or trust upon the 
property in question, and hence falls within the well-settled rules 
that his demand must first be establisbed at law; and it must also 
appear that he has not fuU, complète, and adéquate remedy at law, 
before he can invoke proceedings in equity. His aocount is an open 
one, and it may be if tried at law, where it should be, his demand 
would fail, or if not in its entirety, to an extent that would reduce 
the same below the jurisdiction of this court. This court cannot be 
driven, jirst, to asoertain whether he has a légal demand which be- 
longs to common-law courts, and thus, having usurped common-law 
jurisdiction, proceed, after giving what is équivalent to a common- 
law judgment, to enter upon the other or équitable inquiry involved. 
Without reviewing what are elementary authorities on this point, it 
must suffice to refer to Gage v. Beauregard, 99 U. S. 119, and 101 
U. S. 688. 

It is obvions that the plaintiff in this case has fuU redress at law, 
if he has any demand against the défendants. It is sufficient, how- 
ever, for the purposes of this demurrer, that he has not, under the 
allégations of his bill, a cause of action cognizable in equity. The 
demurrer will be sustained. 

McCeabt, C. J., concurs. 



In re Extradition of Wadgb. 
(District Court, S. £>. Mw York. March 27, 1883.) 

1. EXTHADITION — AUïHENTICATIOIf OF DoCUMKNTa. 

The authentication of documents in extradition proceedings, whioh would 
be received " in similar proceedings " in tlie demanding country, wlien aided 
by oral proof of handwriting, and by proof showing tlie purpose for wliich 
they are issued, is sufficient under section 5 of the act of August 3, 1882. 

2. Same— Thbatt with Gbkat Bbitaen. 

Under the treaty with Great Britain, the latter is entitled to extradition on 
évidence of tlie offense sufficient to justify commitment hère. The acoused, 
though entitled to examine witnesses in his défense, is not entitled to a full 
trial hère. 

3. SaMB — PkACTICE — .lUDICIAL DISCRETION. 

It is not the practice" befnro committing magistrates to reçoive the déposi- 
tions of foreigu witnesses taken abroad on the part of the défense. Èeld, 
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• ' thereîore, that the commîssioner, in extradition proceedin^, rightly refused 
an adjournment applied for by the accused to enable him to obtain tlie déposi- 
tions 6f witnesses in liis défense froni' the côuntry of the demanding govem- 
ment, and that his i-efusal was not such an abuse of judicial discrétion as to be 
remedied by kabeas corpus. 

4. Teial— AcT OF AuansT 3, 1882, CoNSïHnED. 

The-word "trial," in section 3 of the act of Ansrnst 3, 1S82, mnstbe conflned 
to such a preliminary hearing only as was already aliowable under the exiating 
practice. 

Habeas Corpus. 

F. F. Marbury, for the British government. 

L. F. Post and E. T. Wood, for accused. 

Beown, J. The prisoner having been held for extradition, under 
the treaty with Great Britain, on a charge of forgery, has been brought 
before me on kabeas corpus and certiorari. The authentication of the 
documents excepted to is made in the exact langaage of the statute of 
August 3, 1882, § 5, and by the proper offioers, and the signature of the 
police magistrate is also verified by oral proof . It is likewise shown 
that the documents were autheuticatéd for the purpose of being used 
in thèse extradition proceedings. From the oral évidence, therefore, 
in connection with the authentication, the intention is clear to cer- 
tify that thèse documenta are such as would be received in similar 
proceedings in the demanding country ; and that is sufficient. In re 
Henrich, 5 Blatehf. 414, 424; In re Farez, 7 Blatchf. 345, 353; Zn re 
Fowler, 18 Blatchf. 430; [S. G. 4 Fed. Eep. 303.] 

The only other exception is to the refusai of the commissioner to 
adjourn the proceedings before him in order to enable the accused to 
procure dépositions from England to establish an alibi at the time 
when he is charged with having uttered the forged bill. 

Article 10 of the treaty with Great Britain (St. at Large, "Public 
Trèaties,"etc., 320) provides for the surrender of the person accused 
"upon such évidence of criminality as, according to the law of the 
place" where such fugitive or person so charged shall be found, would 
justify his appréhension and commitment for trial if the crime or of- 
fense had there been committed." 

According to the practice hère, before commîtting magistrates, (2 
Eev. St. N. Y. *708, §§ 13-20; N. Y. Grim. Gode, §§ 188-221; In re 
Farez, 7 Blatchf. 345, 357,) as well as by the provisions of section 3 of 
the act of August 3, 1882, (c. 378,) while it is the duty of the mag- 
istrate before whom extradition proceedings are pending to take such 
évidence as may be olïered on the part of the accused, and to allow 
v.l5,no.l2— 55 
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him reasonablê tîiue for that purpôBe, it seems to me clear that thig 
oaijnot emWQ.e/as à màtt^r ,6t rigbt, on his part, an indefinite post- 
ponement; of the proceedings for the purpose of obtaining testimony 
apon commission, or by déposition, as regards the commission of the 
crime alleged, from foreign dountriBâ; and espeeially from the vevf 
country wliich is seeking iiis' extradition for trial there. If tbis were 
recognized as the légal right of the accused in extradition proceed- 
ings, it would give him the option of insisting upon a full hearing 
and trial of his case hère; and that might corapel the demanding 
government to produce ali its evid«noe hère, both direct aud rebutting, 
in order to meet the défense fchus gathered from every quarter. The 
Teault wouldbe that the ioreign government, though entitled by the 
terms of the treaty to the extradition of the accused for the purposè 
of a trial whete the crime was committed, would be compelled togo 
into a full trial on the nïerits ina foreign country, under ail the dis- 
advàntages of suoh a situatioàv aad could not ohtain extradition until 
aftet» it had proeuréd a conviction of the accused upon a full and sub- 
staatial trial' hère. ThiS wouM ' be in plain contravention of the inteht 
and meaning of the extradition treaties, whieh are designed to seoure 
a trial in the country where the crime was committed, through the ex- 
tradition of the accused, upon suffieient proof, according to our law, 
to fustify a commitment hère. Inre Farez, 7 Blatchf. 359. Nor is 
there any warrant, so far as I amaWare, according to the law or the 
practice before committing magisttates in this state, for receiving 
testimony by commission or by the dépositions of foreign witnesses 
taken abroad ; ail the provisions of the law and statutes, as above 
cited, conteniplate the produotioù ^of the defendant's witnesses in per- 
son before the magistrate, for examination by him. 

The phrase in section 3 of the act of August 3, 1882, "that he" 
(the accused) "cannot safely go to trial without them," (witnesses,) 
cannot be construed as giving a right to a full trial in violation of 
treaty stipulations; but it must be confined to such a preliminary 
hearing only as was already allowable under the existing practice, 
viz., such as is appropriate to a hearing having référence only to a 
commîitment for future trial. 

The évidence of criminality in this case was sufficient. There is 
no question as to the commissioneir's jurisdiction. The détermination 
of questions of adjournment, like other questions of practice, belong 
properly to the discrétion and judgment of the commissioner. In re 
Macdonnell, 11 Blatchf. 79, 100, 170. His décisions on such ques- 
tions cannot be reviewed on habeas corpus, unless they amount to a 
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eleair déniai of a légal riglit thrOugh a rûànifést abuse' of discrétion. 
Président v. Patchén, S Wend. 47, 64-. Thafc is not the case hère: 
His judgment in declining to postpone theâé piroceèdings aftef thejr 
had been pendinjg 11 dayS, for the pur|)ose of ■ obtaiûing déposi- 
tions from witnesses in Englaiid, iiiistèiad'of remittiïig thé accused to 
his trial thers, where thèse witnèssës coùld bé prôducéd in persoh and 
their oredibility examined, or withesses in rebuttal convenieûtly ob- 
tained, was, in my opinion, proper and just. To hâve allowéd such 
dépositions and a postponement of thé iplroceedin^s uûtil they oould 
be taken and produced hère, wonld, it sééms to me, involve a disré- 
gard of the plain meaning and intention of the treaty. 

The writ of habeas corpus is therefôre dismissed, and the prisoner 
remanded. 

Affirmed on appeal to the United States circuit court. 



United States v. Paoepio Expebss Co. 
{District Court, D, Kamaêf. A.'pxin<eTm,lSS3.) 

1. EXFBBSS COMPANT — PaiLURB TO DELITER MONEY. 

In an action against an express oOmpany for the loss ot money delivered to it, 
to be cnrried to ^nd redelivered at a certain pl^ce, it is only necessary to prove 
the delivery of thè mcfhey to the company and its failure to redeliver the same. 

a, SaME— BUBDEK DP PKOOP. 

In such a case the burden of proof resta uprtn the platntifE, and he has to es- 
tablish by a prépondérance of évidence that the allégations in his pétition are 
true. 

3. JUKT JUDGBS OP CRBOrBILITT DP WlTNBSSES — TbSTIMONT OP EMPLOYES. 

The jury are the exclusive judges of thé credib^ity of witnesses, and in con- 
sidering the weight to be attached to the testimony of certain witnesses, they 
may take into considération the fact that they are the employés of the party 
in whose behalf they are testifyiag. 

4. SAMK — CiRCUMSTANTIAL EVIDENCE. 

If circumstantial évidence preponderates, or overthrows or overcomes, in the 
opinion of the jury and in their judgment, the direct positive testimony of wit- 
nesses, they hâve the rlght to take that kind of évidence and give it ail the 
weight it is entitled to. 

At Law. 

J. E. Hallowell, U. S. Dist. Atty,, for plaintiff. 
Everest de Waggener, for défendant. 

Poster, J., (charging jury orally.) This case, as presented by the 
évidence, is essentially one resting upon facts, and upon the factd as 



868 fEDBBAL BEPOBTEa 

established by the évidence you are to render your verdict. The 
United States allégea in its pétition that on or about the ninth of 
January, 1880, at the city of Leavenworth, by its aijthprized agent, 
it placed. in the custody of the défendant, the Pacific Express Com- 
pany, an iron safe, containing n;ipneys of the United States to the 
amountof about $36,000, for the purpose of having thesame shipped 
to Wellington, in the state of Kansas, and there tobe delivered to 
MaJ. Broadhead, and that said express company received said safe, 
^ith its said contents, for the purpose of cpnveyingithô samefromthe 
place of of shipnient to its destination, and that during the time said 
safe was in the custody of said express company there, was taken from 
the safe the sumof $20,000, andto recover that amount thia suit is 
brought. The défendant company admits receiving said safe, but 
avers that it had no knowledge of its contents except statements of 
plaintiff's agent, Maj. Broadhead, — (if I make any mistake about 
the pleadings I hope counsel will correct me: I want to give the 
gênerai purport,) — as appears from the bill of lading or receipt; 
that it had no knowledge of the contents of the safe, except from 
the statements of Maj. Broadhead; and avers that it delivered said 
safe and its contents at its destination, to Maj. Broadhead, the 
same as when it was rëceivéd by it at Leavenworth. This makes a 
plain issue between the parties. The plaintiff allèges that the de- 
fendant did not deliver the safe with ail its contents to Maj. 
Broadhead; the défendant claims that it did so deliver-it. , As 
a legài proposition, it is not controverted that the law holds the ex- 
press company responsible for the safe delivery of the property at its 
destination, and there is nothing claimed or shown in this case to re- 
lieve it of that responsibility. 

Thé express company fixes its charges for such services with this 
légal liability attached, and to compensate itself for the services ren- 
dered and the risk inourred in and about the business, it is gov- 
erned largely by the value of the articles intrusted to its care. The 
greater the value, the greater the risk and responsibility inourred in 
its safe carriage and delivery. So far as this case is coneerned, and 
the liability of the express company extends if it received the $20,- 
000 package and failed to deliver it, it is not material what became 
of it. It matters not who took it, or when or how it was taken or 
stolen, — whether stolen by an employé of the défendant or by a 
stranger. The plaintiff is merely required to show that the money 
was delivered to the express company, and that it was not redeliv- 
ered by that company. To put it brief, was the money delivered to 
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the express company ? If so, was it returned ? The safe and con- 
tents were in the possession of the défendant company when it was 
turned over to its agent, Mr. Martien, at Maj. Broadhead's office; 
from that tiine its liability commenced. 

Your first inquiry would naturally be to détermine the contents of 
the safe, — whether the $20,000 package was in it when deliVered to 
defendant's agent; and upon that point I will briefly refer to the prin- 
cipal «vidence; that is, as to the contents of that safe when delivered 
to the défendant company. 

Maj. Broadhead and his derk, Mr. Bassett» testify that the $^0,000 
package, together with other packages of money, amounting in thô 
whole to the sumof $25,900, was placed in the safe. Maj. Broadhead 
testifies that-he placed it in the safe with his own hands. Mr. Bassett 
says he was présent and saw Maj. Broadhead put the $20,000 pack- 
age in the safe. Hère are two parties swearing positively to the 
money being placed in the safe. Maj. Broadhead tells you when and 
how and at what time he drew this money from the First National 
Bank; that he drew at several times on sèmerai différent checks; 
that he first drew $15,000 from the bank and then $5,000, and put 
them together, making this $20,000 package. My memory is, he 
says he drew it on the seventh of January; that he took it back 
after he had done up that pactage and placed It in the bank for 
safe-keeping. Subsequently he drew the rest of it and did it up in 
packages; that on the day this safe was turned over to the défend- 
ant Company he says he went to the bank and got the $20,000 pack- 
age, and, as before stated, in the présence of Mr. Bassett, placed it 
in the safe. In corroboration of his testimony as to the drawing of the 
money and the delivery of the $20,000 package into the charge of 
the First National Bank for safe-keeping, his testimony is corroborated 
by Mr. Graybill, cashier of that bank. He corroborâtes him in réf- 
érence to thèse drafts, drawing the money and placing the $20,000 
bundle or package in the bank again for safe-keeping, and that he 
took it out at the dates he has stated. • Now this is the évidence and 
proof as to the drawing of this money from the bank, the doing up 
of the package, and the placing of this money in the safe. 

Now, Maj. Broadhead and Mr. Bassett, his clerk, testify, after de- 
tailing to you how the money was placed in the safe, — -the smaller 
packages first, etc., -and the $20,000 package on top — how the safe' 
was closed and locked ; how it was sealed ; after putting his escutcheon 
over the key-hole, he placed the screw in to hold it in its place; 
then taking red ^ sealing-wax, Maj. Broadhead says he held the 
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candie and Mr. Bassett used the wax, melting it and dropping it on 
the escutcheon, and then Maji'Broadhead taking his , seal, ;with the 
initiais, "J. A. B.," stamped it, thus making a seal upon the es- 
cutcheon. They testify the wax extended over and adhered to the 
safe, thus holding the escutcheon in its place; that previous to the 
putting up of this money, or about that time, — at anyrate, the same 
day, — he mentioned to the express agent that he would hâve a safe to 
shipi and the agent had agreed to send up for it at his office; that is 
testified to also by the express agent ; that he delayed somewhat in send- 
ing for the safe, and Mr. Bassett was sent down to the express office 
to hurry up the wagon, as they were tired waiting. Maj, Broadhead 
tells you, and in that he is corroborated by Mr. Bassett, that upon 
Mr. Bassett's returning to the office and saying the wagon would not 
be there until 1 o'clock, he told him to go to his lunch, and he would 
stay there, and Mr. Bassett absented himself for a short time, return- 
ing again about 1 o'clock. Mr. Bassett and Maj. Broadhead testify 
that the agent, Mr. Martien, came up with the express wagon for the 
packages. Maj. Broadhead testifies that he had become somewhat 
impatient waiting ; he says to the agent, Mr. Martien, taking hold of 
the end of the safe, "Hère is my safe and there is my bedding," and 
started off to his dinner. Mr. Bassett substantially corroborâtes that. 
Then Mr. Bassett testifies, and Mr. Martien bas testified to the same 
thing substantially, that he oalled in this colored boy, or rather, before 
he called in this colored boy, that he went out and looked for some- 
body to help him take this package out, and he went down to Maj. 
Gibbons' office, oxpecting to iind the messenger there, or the porter 
he had in his service ; he did not find him ; he then came back up- 
stairs; then raised the window in Maj. Broadhead's office, and 
called out to this colored boy, Davis, to come up and help him carry 
the safe down stairs. As my memory serves me, Mr. Bassett's testi- 
mony and Mr. Martien's are substantially the same on that point 
about the colored boy going up and helping down thèse goods. Pass- 
ing that by, the safe was taken down and delivered to the express 
company and placed in their office, as the évidence would show. I 
think the évidence of Mr. Martien and Mr. Shepperd, corroborated to 
some extent by Mr. Lockwood, is that the safe was ail right — this seal 
perfect; Maj-Broadhead's seal was ail right when it was delivered 
in the office, placed in the office about 1 o'clock in the afternoon, and 
Maj. Broadhead came in subsequently and got his billa of lading. 

Now, so much upon that question, — and I hâve digressed a little 
upon that point, — but so much in main as to what was placed in that 
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safe. It was upoft that point I desired tô call attention in this con- 
nection. ' As to the $20,000 havingbëen placed in the safe, I hâve 
briefly reviewed the évidence on thàt point; ïhis information seems 
to rest, so far as positive proof is concerned, upoh the statements 
of Maj. Broadhead and Mr. Bassett, hisclerk. There is no évi- 
dence ofifered hère to show that such were not the contents of the 
safe, or that their testimony is not correct. 

After passing from the question of what was in the safe, — the 
next inquiry would be, was the package in the safé'when delivered 
to Maj. Broadhieàd ât Wellington?- If you shôuld find that the 
$20,000 waà placed in thé safe, was it in the safe when delivered 
to Maj. Broadhèâd at its destination at Wellington? The safe 
was not bpened uritil it reached Fort Beno, and when opened the 
package of $'?(0,000, under the testimony of Maj. Broadhead and 
Mr. Bassett, was not in the safe. They testify'thét when the safe 
was opened at Fort Eeno the $20,000 was not in thie safe. You hâve 
heard the testimony as to Maj. Broadhead' recéiving this safe at 
Wellington and giVing his reàeipt for it; the manner in which it was 
transported to Fort Reno, by government transportatioh, in charge of 
an escort of troops. The testimony, as offered in'this case and sub- 
stantiated by both sides, at the time the safe was delivered to Maj. 
Broadhead at Wellington, there was a green seàl put oti, and placed 
ail over his'seal which he had placed on the safô'; that his seal had 
been broken or mutilated, and that the ageût of the défendant com- 
paûy had placed the seal of the cdmpany over this violated seal or 
broken seal, with green wax, and stamped it with the seal of the Com- 
pany; that was done at Atchison; and thé testimony of Maj. Broad- 
head and his clerk is that the safe remained in that condition,- with 
this green seal intact, from the time they took it from Wellington 
until they opened it at Fort Reno. This is testimony — I mean the 
positive direct testimony of those two gentlemen — -of the contents 
of the safe when it was delivered to the express company, and what 
the contents of the safe were when it was redelivered by the express 
compaiiy to Maj. Broadhead. This is the testimony that is offered 
by the government, in this case, to show how it was when it was 
delivered to the express company and when it was' received ; beeause 
they claim the green seal was intact from the time it was received 
by them at Wellington, and on that there is no évidence on the 
part of the défense at ail, and there is no use of going where 
there is no évidence. That that green seal rerhained the same, 
from the time it was received by Maj. Broadhead, at Wellington, 
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until opened at Fort Eeno, is uncontradicted. »Here, then, is the 
positive testimony of two witnesses, unimpeached and uncontra- 
dicted on the main point, to the fact that the money was in the 
safe when turned over to the express company, and that it was 
not in the safe when del^vered back by the company. If you believe, 
from the testimony, this to be true, there is no escape from liability 
for the express company, and you are bound to find for the plaintiff, 
if you find their testimony to be true. Had the safe been delivered 
back to Maj. Broadhead, with 'his seal intact on the escutcheon, it 
■would hâve been well-nigh conclusive that the contents of the safe 
were the same as when received by the company. But, unfortunately 
for the défendant, such, as it seems from the évidence, was not the 
fact. The seal had been broken, and the agent of the company at 
Atchison had placed the seal of the company over the broken muti- 
lated seal of Maj. Broadhead. Whether it was so far broken as to 
release the escutcheon is not clear, and upon that point Mr. Lock- 
wood, who was the agent of the company, en route from Leavenworth 
to Atchison, testified, in the first part of his déposition, that the es- 
cutcheon was in its place, and that he could not state whether it was 
still in its place or held there by the seal. In the latter part of his 
déposition he expresses the opinion or belief that the wax seal, or a por- 
tion of the seal, still adhered to the safe, and held the escutcheon in 
its place, after a critical examination at Atchison. I think that is 
the substance of his déposition. 

Now, gentlemen of the jury, passing by positive évidence as to the 
contents of this safe, etc., what was it when it was delivered back? 
And, looking at thèse other circumstances, it has a material bearing 
in the case as to whether that seal was so far broken and destroyed 
that it no longer held the escutcheon at ail, or whether it answered 
as a seal to hold it in its place. You hâve heard the testimony as 
to how this escutcheon was placed on the safe; you hâve seen it 
placed on the safe with the screw serewed down. You hâve seen and 
heard from the testimony that this screw which was placed on the 
safe, to some extent, at least, held the escutcheon. It is for you to 
détermine whether it held the escutcheon in its place without the aid 
of the seal. And you are to détermine from the évidence offered in 
this case by Mr. Lockwood whether or not he made such an investi- 
gation or examination of that seal on that escutcheon as to détermine 
whether it was held in its place by reason of the screw, or whether he 
examined it sufficieutly to be able to state that it was held there by the 
seal. It is proper for me to say in this connection that the testimony 
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of Mr. Loekwood, tenditig to support, as it does, 8- theory in this case 
which, if true, contradicts or establishes a state of facts côntrary and 
inconsistent with the facts claimed by the plaintiff, and upon which 
they offered positive and direct testimony, situated as he was as an 
agent and employa of the company, having made, as he stated, but 
a slight or uncertain investigation as to the condition oî that seal, 
bis testimony should be taken with considérable caution upon that 
point. He was an employé of the company; he foand the seal which 
covered this money, $26,000, or about $26,000, marked plainly 
upon the tag on this safe, violated and broken. He took the réspon- 
sibility, instead of making an investigation as to whether that had 
been violated inteutionally or by accident, oî eovering it up with the 
seal of the company. He and Mr. Ivers together, still another em- 
ployé of the company, placed the seal of the express cdmpany over 
this mutilated seal. I simply recall thèse facts; I conceive it my 
duty to speakf to you Of the relative weight aud importance of the 
testimony in this case. If the seal had been violated br broken in- 
tentionally by some party seeking to reach the contents of the safe, 
it would not be a rash présomption to conclude that they effectually 
violated the seal— effectually broke that seal. I say, if it should ap- 
pear and you are satisfied from the évidence it was intentionally vio- 
lated, it would not be rash from the évidence to cohclude that the 
purpose was effected. If it was an accident, it might or migbt nOt 
hâve been effectually violated. And it may be that that question 
will come before you for your considération ; that is, the question as to 
how this seal became broken. The testimony ail concurs on the part 
of the plaintiff and the défendant that at the time that safe was 
placed in the express company 's office Maj. Broadhead's seal was 
intact. Mr. Shepperd, you will remember, who was agent, testified 
positively that when that safe was sitting in his office that the seal 
was intact. I think Mr. Loekwood says if there had been anything 
the matter with the seal he would hâve noticed it. So I think we 
may assume up to that point the seal was intact. Mr. Loekwood 
testifies when that safe was placed on the car, as soon as he diew it 
back where the light was thown on it he discovered the seal was 
broken. He testified that hé made a èareful search, and that no part 
of the sealing-wax could be found in the car any where about. 

Now, gentlemen of the jury, if the testimony of Mr. Shepperd is 
true, when that safe was in his office the seal was intact, and the tes- 
timony of Mr. Loekwood is true, that when that safe was placed on 
the car that seal was broken, — I say, if thèse witnesses tell the truth. 
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the conclusion isalmost irrésistible that that seal was brôkeû from 
the express office to the train, or else broken in the express office after 
the time Mr, Sbçpperd says the seal was perfeot. Or it might hâve 
been broken putting it into the car. I will reach that direotly. 

You hâve beard the testimony of Mr. Martien, and the testimony 
of Mr. Hall,-abo,a,t transferring that safe from the express office to the 
car. They concur in their testimony; that that safe was the last thing 
placed on the express wagon — ^that safe and the safe of tho express 
Company, They say it was plaçed in the rear end of the wagon and 
was pushed in; that they drove down direotly to the dépôt, and that 
they unloaded the safe upon the truck, which was wheeled to the north 
end of the dépôt, — the train was then approaching close by, — and that 
they two together picked up that safe and raised it up into the car. 
Now, where was that seal broken? How was it broken? You are to 
investigate that subject. It seems from the évidence of thèse drivers 
that nothing was placed on top of that safe going from the express 
office to the dépôt. Nothing placed on top ; no baggage or anything 
of that kind ; that nothing was piled on top of it on the truck. They 
lifted the safe and threw it on the edge of the car with some force, it 
being heavy, It is for you to détermine from the évidence, gentle- 
men, whether or not that seal was broken, and when and where it was 
broken; whether it cpuld bave been broken raising the safe into the 
car and striking it on the car, or whether if so broken a part of the 
sealing-wax wouid not hâve remained on the safe or be in the car. 
Thèse are ail matters for your considération'. Mr. Martien testifies 
(I will not say positively-^I think, at any rate) the seal was ail right 
when they put it into the car. 

Now, gentlemen, this is in brief and substantially what you bave 
before you in, référence to the breaking of that, seal. As I bave said 
before, Mr. Ivers testified substantially as Mr. Lockwood^ He was 
agent of the company at Atchison. I make the same remarks on 
that as to Mr. Lockwood's, testimony. You ar^ to take that for ail 
it is entitled to; and détermine, that question. The burden of proof 
in this case rests upon the plaintiff, as in ail civil cases the plaiotiff 
has to establish, by a prépondérance ; pf the évidence, that the allé- 
gations in the pétition are true. IJiayogone over the testimony in 
regard to the seal and circumstances to some extent* Should you 
believe the positive testimony of the witnesses who bave testified as 
to the contents, of the safe when delivered or when given to the ex- 
press company, or when it was returned.it is quite likely thèse faits 
may be somewhat immaterial. However, if you choose to pass 
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over that and make further investigation into thèse matlers, I hâve 
briefly attempted to call jour attention tothe testiœony and the 
salient points in the case. With that, gentlemen of the jury, you 
may take the case and décide it. It is a caseof no little importance. 
I trust that you vrill feel the responsibility that is thrown upon you 
in reaching just and proper conclusions, from ail the évidence in this 
case, fairly and without violence to the évidence, and without vio- 
lence to your consciences, and render a verdict that you think the 
évidence fairly justifies in this case. 

You are the exclusive judges of the credibility of the wilnesses. 
You hâve the right to consider ail the circumstances in the case. If 
circumstantial évidence preponderates, or overthrows or overcomes, 
in your opinion and in your judgment, the direct positive testimony 
of the wituesses, you hâve the right to take that kind of évidence 
and give it ail the weight it is entitled to. 



FuLLER V. CmzENs' Nat. Bank of Galion, O. 

{Oireuit Court, N. D. 01m, E. D. October Term, 1882.) 

PaiNcrPAi, AND Agent— NEaiiiGENCK — Liabilitt. 

AVhere an owner of property lets the whole work of eicàvatihg and flnish- 
îng a vault in front of his property to a party, as a conttactor, tofinish and 
complète the whole as a job, wlthqiit reserving any control -or direction oyer 
him in its construction, or over the construction of the work or the place 
where it was being constructed, or the mode of its exécution or the workmen to 
be employed to do it, although such contracter is to be paid a reasonable compen- 
sation for the work when completed, or is to be paid by the day, and no flxed 
price is agreed on, and although the owner furnishes the material, he will not 
be liable for the négligence of such contracter in not providing 9)iitable 
guards against danger to persons passing on ftié irïdewalk. But if such owner 
reserves the control of the place of the excavation, or the control of Ihe con- 
tract, or the right to direct him in the construction of tlie work, or does control 
him or direct him in the doingof the work, such contracter is the mère servant 
of such owner, and the owner will be liable for his àegligence and carelessness. 

Nbgugencb— Reasonable and Proper Cake. 

Négligence is a failure.to do what a reasonably-prudent person would ordi- 
narily haye done under the circumstances of the situation, or doing what sjich 
person under existing circumstances would not hâve dçne. Reasonable and 
proper care riitist hâve référence tb surrounding circumstances. Thèse may 
often demand a highei or lower degree of care and diligence of a party. 

Same— Mattïsk of Law and Pacï— Protinob dp Court and Juky. 

Négligence is a question of law and façt. The dutyof the party is matter of 
law, and to be settled by the court. What was done by the party is matter of 
tact, and tobedetermined by tMè ^ury. . ' 
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4. Same— Prépondérance op Evidence. 

In an action for damages for an injury cauaed by négligence, ît îs încumbent 
upon the plaintifE to establish, by a fair prépondérance of évidence, tliat the 
party cliarged with négligence, or hia agent or servant, was guilty of the négli- 
gence complained of, to entitle Iiim to recover. 

6. Same — Measurb of Damaqes. 

Wliere a jury flnd défendant guilty of négligence resulting in injury to plain- 
tifE they shonld assess him such damages as tliey think will reasonably compen- 
sate him for the injury reoeived, and may take in account in such assessment of 
damages liis loas of time, bodily and mental suûering, expense of nursing and 
dootors' bills, diminished capaoity to attend to business or worlc in the future, 
and permanent disability, occasioned by the injury, if such is slio wn by the évi- 
dente. 

At Law. 

Adams é Russell, for plaiutiff. . 
• C. H' Scribner and Judge G. E.. PenneiveM, for défendant. 

Welker, J., {char ging jury.) . .The défendant, at the time of the in- 
jury complained of by the plaintiff in this case, was the owner and 
occupier of a building used for banking business on the east side of 
South Market street, in the town of Galion. It had caused the digging 
of an excavation in the sidewalk in front of the building, to be used as 
a coal vault for the use of the building. On the morning of the 
sixth of November, 1880, at about 4 o'clock, the plaintiff went from 
his hôtel to the dépôt of the N. Y., P. & 0. Eailroad, to take the train 
then due, passing along on Market street, on the opposide side from 
the .ba^nk building. Missing the train, hie returned towards the hôtel, 
and passed along the sidewalk in front of the bank building, and in 
doing BO fell into the excavation, and was injured by having'his arm 
broken, and for which he sues the défendant. . He allèges that the 
défendant in the construction of the vault, the same being open, did 
not place around the excavation a safe and proper fence to protect 
the public using the sidewalk, and particularly the plaintiff, from 
danger in falling into the same, and; was guilty in that respect of 
négligence, and thereby, without the'fàult of the plaintiff, caused the 
injury of whicH he complains. The défendant dénies the négligence 
charged, as well as the injury. . 

By way of a spécial défense, the défendant allèges that it made a 
ôôntract with one David Tamlyn, à cbntractor aiïd builder, to niake a 
vault of certain dimensions in tlie çidewalk in ' front of its building, 
and complète the same, and to be paid for by, it in such amount asit 
might be reasonably worth. . It allèges that it had no control over 
the digging Of the vault or its completion, èxcept to furnish the greater 
part 6ï the materials, and that, therefpre, it is not liable for the ueg- 
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ligence ot the said contraotor in tlie eieoutionof the woirk. This an- 
swer is denied by the plaintiff, who allèges that the said Tamlyn was 
only the agent or servant of the défendant, and as such, it is liable 
for any négligence or want of care of Tamlyn that caused the injury 
to the plaintiff. 

This issue in volves a question of fact as well as one of law. The 
first is for you to settle from the évidence, and the law is to be settled 
by the court. It is coneeded that Mr. Tamlyn in fact made the ■ex- 
cavation into which the plaintiff fell, and was engaged in building it 
up for the défendant at the timè. The défendant had the right to 
make, br cause to be made, the excavation in the sidewalk for use as 
a coal vault, connected with its banking house alongside of: the; aider 
walk, if no ordinanee of the town prevented it, and itis notolaîmed 
that there was such an ordinance. 

It is important to détermine in the first place the character. of Tam^ 
lyn, and the relation he bore to the défendant in doing the work for ii; 
You wiD then earef uUy examine the évidence, andf rom that deterniine 
what was thecontract between défendant and Tamlyn; fend then apr 
ply the facts thus found to the law as given you by the court, and 
thus you will be enabled to détermine the issue. The défendant 
being a corporation, acts byits officers, and whatevenms done by 
Mr. Green, its cashier, representing the bank, would be theactof the 
baiik; and this authority to act for the bank may be given by paroi, 
or by resolution of the board of directors. If you find from theproof 
that the défendant let the' whole work of exçavating and finishing 
the vault to Tamlyn, as a oontradtor,to finish and complète the whole 
as a job, without reserving any control or direction ovee hitoàn its 
construction, or over the construction of the work, or the placeiwhere 
it was being constructed, or the mode of its exécution, ta thie^wiôrk- 
men to be employed to do it, th«n he would' be an indepiendient con- 
traotor, £nd the défendant i» not liable for his négligence in not pro 
viding Buitable guardsagainst danger to persons passing on thte side*'- 
walk. The mère fact that Tamlyn was to be'paid a reasonable eom* 
pensation for the work when eompleted, or to pay by the day, and 
no fixed price agreed on, do not of themselves change hig relation. to 
the défendant; nor does the fact that the défendant wai&îto furnish 
material with which the vault was be constructed change the relation. 
-But if you find that the défendant reservi&d theeontrol of tbepiaoe of 
the excavation, or the control of Tamlyn< or the right to direoti^him 
in the construction of the work, or did control him or : direct; hi«i in 
the doing of the work, then he was the mère agent or servant oi the de- 
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fendant, and it wouldbeliablefor'kis négligence and oarelessness, thè 
same as if the défendant did it itseli. The mère fact that the défend- 
ant remained in the possession of the banking house does not estab- 
lish the fact of the control of thè place of the excavation on the side- 
walk. If the contract was for the completion of the Taùlt as an 
entirety, neither party would havè a l'ight to terminate the contract 
before completion. 

In determining the relation of the défendant to Tamlyn, it will be 
your duty to caref uUy consider the whole évidence in the case aswell 
as the actions of the défendant and Tamlyn, during the time of the 
construction of the work. If you find this issue in favor of the de- 
fendant, it will be your duty to retorn a verdict in its favor, and you 
neednot examine or consider the issue made as to the carelessness 
alleged against the défendant. But if yôu find for the plaintiff on 
this issue, it wiUbe your duty to consider the évidence bearing upon 
the négligence alleged to haveicansed the injury; and the négligence 
of Tamlyn, if suoh agent, and servant of the défendant, would be the 
négligence of the défendant itaelf. The négligence complained of is 
thatfluitablftgaards or inolosures were not placed by défendant around 
the excatatioiï to prevent danger. Négligence is a failure to do what 
a reaeonably-prudent person would ordinarily bave done under the 
circhmstances of the situation ; or doing what such person under ex- 
isting circumstahces would not bave done. Carelessness and negli- 
genœ are relative terms^-what might be négligence under some oir- 
cumstancesor tjmeor place may not be sor under other ciroumstances^ 
at ànother time or place J Reasonable andproper care must hâve réf- 
érence to aurrounding circumstances. Thèse may often demand a 
higher or lower degree of care and diligence of a party. 

Négligence is a question of law&nà fact. The roatter of law in- 
volvea the duty of the party, and that of fact what was done by the 
party» The court settles the former} and it is your duty to détermine 
thé latter. The plaintiff had the right to the use of the sidewalk, 
in going from the dépôt to the hôtel, uncibstructed and free from dan- 
ger, but in using it he must exercise reasonable and ordinary care to 
avoid dangerous obstructions if any auch be found thereon. The de- 
fendant, ihaving the right to make the vault as. before stated, it waa 
its duty, wbile so making the excavation and completing the vault under 
the sidewalk, to exercise ordinary care to avoid danger to those who 
might désire to pass over the sidewalk or along the street around it^ 
by placing around thé excavation, suitable and proper guards or in- 
olosures to reasonably assure safety to persons paasing along it, and. 
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to warn such peraons of such excavation and the danger therefrom. 
The défendant was BOt bôund td' ras ilïé absolu te safety to persons 
using the sidewalk. If it appear in the évidence that the plaintiff 
himself, by his own carelessness and neglect, contributed to the in- 
jury, there can be no recovery in his behalf. -Underthis issue, then, 
it is your duty tb caréfuUy oohsidér the évidence and ascertain what 
was done by the défendant or Tamlya in guarding the excavation to 
prevent danger to persons passing it, and to détermina -çybether in. 
that respect the défendant was guilty of négligence as before defined 
by the court. 

If proper guards or inclosures were placed around the excavation 
on the evening of the fifth of Novenftber, when work thereon ceased,., 
and during the night, and before the plaintiff came along and fell 
into the excavation, sach guards or 'inclosures ha.dbeëh,,reinoved,' or 
were broken down wiiihout the knowledge of the défendant or its. agent, 
it is not responsible for any injury rasulting frotn such removal. 

It is incumbent upon the plftintîfE to establish bya fair prepoûder- 
anceof évidence that the défendant, or its agent or servant, was guilty 
of the négligence complained ofi to ■ entitle. him to recover.»/ The 
weight of the évidence and' the reliabilîty of the witnesses are mat- 
ters fôr you to settlé, dind of whieH you are the judgeBi.' If jon find 
this issue in favor of the défendant, that it was noitj guilty of négli- 
gence, then your verdict should be in its favor. If you find the. de- 
fendant guilty of the négligence charged, then it will be your dutytô' 
find for the plaintiff, and assess him such damages as you tl^tikwill 
reasonably compensate for the injury received. The amount is en- 
tirely witliin your control. There are, however, sevèral éléments to 
be taken into account in such assessmônt oî damaiges : such as loss 
of time oecasioned by the injury, bodily and mental suffering,, ex- 
pense of nursing and doetors' bills, diminished capacity to attend to 
business in the future, and permanent disability occasitinèd by the 
injury, if such is shown from the évidence. 



The jury returned a verdict for, tbe plaintiff for $3,500. . The,^r- 
gument on the motion for a new trial was heard by Judges Bajxter 
and WuiiKER, — the former by request of the trial judge.^-and^aîter 
considération the aboyé charge was approveà by the circuit jûdge,and' 
the motion for a new trial overjruled by judge Wklkeu, and judgment 
«ntered upon the verdict. ' 
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SuNNBT V. HoLT, Ex'r, etc. 

(Circuit Court, N. D. Ohio, E. D. February Term, 1883.) 

1. Kegligestcb— Définition. 

Négligence is the failure to do what a reasonablv-prudent person wonld or- 
dinarîly hâve done under the cireumstances of the situation, or doing what a 
person under the existing cireumstances would not hâve done. 

2. BAitB — RbCoVÈRT — CONTKTBUTOBT NEGLIGENCE. 

. Where a plaintifl so far contributes to an injury complained of by hîs own 
négligence, or want of ordinary care and caution, that but for that, négligence; 
or want of care and caution on his part the injury would not bave happened, 
' hé is not entitled to recover. 

3.'SaMb— OwNBB OF Vessel — DEoaKB op Cabb. 

The owner of a vessel is required to exercise the usual and customary mode 
aad care adopted by reasonably-prudent persons in control of vessels of like 
cbaracter, for safety to their employés from hatchways, usually àdopted and 
used on board of vessels of the «hàracter of his, and 'under lliie cireumstances, 
and if that was not' done by the owner and his agents, such failure would be 
négligence, and if an, employé w^s injured thereby without his own careless- 
ness conlributing thereto, the owner would be liable to damages therefor. 

4. SAme— NEGiiEcr OP Porter to Light Vessel— Co-Labober. 

Where it is the duty of a porter on a vessel to place lighta upon a vessel and 
about the hatchways, if left openj and by reason of his failure to place such 
lights an employé fallg down a hatchway and is injured, although such porter 
may hâve been a cp-Iaborer in performing his duty in regard to the lighting of 
the vessel, he is the agent of the owner of the vessel, and his négligence would 
be the négligence of such owner. 

fi. Master and Servant— Risks dp Employment. 

A party accepting the employment of a deck hand holds out to the employer 
that he is compétent to dischafge the duties of such employment, and incurs 
ail the necessary and reaaonable liabilities to accidents incident thereto, and if 
at the time of the hiring nothing is said as to his inexpérience, the employer 
has a right to présume that he is familiar with ail the duties of a decii hand ; 
but if he informs the employer that he has no such expérience, and no knowl- 
edge of the looalities of the hatchways or of the gangways of the vessel, a 
greater degree of care would be required on the part of the employer to pro- 
teot him from dangers that might be incidental to the employment under those 
cireumstances. 

6. Négligence- What Jury to Considbr. 

Where an injury is alleged to hâve been caused by falling through a hatch- 
way on a vessel, left open at night and not properly liglited, the jury should 
consider whatis the usual custom, manner, and mode of lighting up such ves- 
sels, then détermine whether the hi^tchway was négligent!/ left open or was 
properly îighted by the parties in charge of the vessel, and whether, under ail 
the cireumstances of the case, the party injured was not himself auiltv of 
négligence. 

7. Bamb — Mbasurb op Damages. 

In such a case, wliere the jury flnd in favor of the plaintifE, they should as- 
sess him such damages as under the cireumstances would be a reasonable com- 
pensation for the injury received, taking into considération the physicaJ pain 



SONNEY V. HOLT. 881 

and suffering endurerl by Mm, his lossof time, his expenses fornursing and 
doctors' bills, his diminished capacity to attend to business or work in the fut- 
ure, and whether or not the disability occasioned by the injury is permanent. 

At Law. 

Welker, J., {charqlng jury.) The plaîntiff in this case was em- 
ployed by the intestate upon the steam-barge Nebraska as a deek 
hand onsome day in the month of November, 1877, and on the same 
evening, about 8 o'cloek, while executing an order given by the cap- 
tain in control of the vessel, owned in part by the intestate, fell into 
the open hatchway and was seriouslyinjured, and for which heseeks 
to reeover damages in this action. The plaintiff allégés that the in- 
testate défendant, by his officers, waS guilty of carelessness and nég- 
ligence in àllowing, after night,a hatchway on the vessel to be left 
open and without suitable and proper lights to guard against danger 
from it tothose employed on the vessel, and particularly to the plain- 
tiff. That the plaintiff was without fault and not guilty of any care- 
lessness that contributed to the injury complained of. This négli- 
gence of the intestate and due care of the plaintiff are denied by the 
défendant. This allégation in the pétition, and the déniai by the de- 
fendant, form the issue that you are to décide and détermine from 
the évidence you hâve heard on the trial. 

To entitle the plaintiff to reeover it must be shown to you that the 
injury complained of was occasioned entirely by the carelessness and 
négligence or improper conduct of the intestate défendant, through his 
agents having control of the vessel at the time. Négligence is the fail- 
ure to do what a reasonably-prudent person would ordinarily hâve done 
under the eircumstances of the situation, or doing what a person under 
the existing eircumstances would not bave done. If the plaintiff so far 
contributed to the injury complained of by his own négligence or want 
of ordinary care and caution as that, but for that négligence or want 
of care and caution on his part, the injury would not bave happened, 
then he is not entitled to reeover. One who, by his own négligence, 
has brought injury upon himself, cannot reeover damages for it. 

In settling the fàct of carelessness and négligence on the part of 
the intestate, as well as that of the plaintiff, it is important to settle 
the relative duties ôf each. The intestate was required to use ordi- 
nary care in regard to the hatchway on the vessel in the night-time, 
and such as .would reasonably guard and secure the safety of his 
employés on the vessel, and to guard against danger and injury to 
them in the performance of their work. In doing so it was his duty to 
v.l5,no.]2 56 
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exercise and employ th© usual and customary rûode andcare adopted 
by reasonably-pfudënt persons in control of a vessel of like character, 
for safety from the hatchways, usually adopted and used on board of 
vessels of the character of the Nebraska, and under like circumstances. 
If such usual care was employed, then the intestate përformed his 
duty towards the plaintiff. But if that was not done by the intestate 
and his agents, then such failure would be négligence; and- if thereby 
the plaintiff was injured,without his own carelessness contdbuting 
thereto, the intestate would be liable to damages therefor. 

The intestate défendant cannot relieve himself of this responai- 
bility by showing that it was thé duty of the porter employed on the 
vessel by the intestate to place lights upon the vessel and about the 
hatchways, if left open; and that if none were so placed by the por- 
ter it was the négligence of the porter although the porter may 
hâve been a co-laborer with the plaintiff upon the vessel. In per- 
forming his duty in regard to such lighting of the vessel, he was the 
agent of the intestate for that purpose, and such négligence would be 
the négligence of the intestate. It was. the duty of the plaintiff to 
use ordinary care and caution to avoid the injury, even though the 
intestate had been guilty of carelessness in not having the hatehway 
properly lighted. If it appear from the évidence that it was usual 
and customary in the use of' sUch vessels after night to close ■ the 
hatehway, or, if left open for work, to place lights in propër places to 
warn persons of the danger of an open hatehway, then, if the plain- 
tiff, when he got upon the vessel near the hatehway, found no lights 
were placed there, he had a right in going forward to suppose the 
hatehway was properly closed, or if he did not know the locality of 
the hatehway, to suppose the deck was free from danger in passing 
over to exécute the orders given by the captain. 

The plaintiff in taking the employment of the intestate held oatto 
him that he was qualified to discharge the duties he was to perform, 
and by the contraot of hiring he incurred ail the necessary and rea- 
fionable liabilities to accident incident to the position in which he em- 
ployed himself to work for the intestate. If the intestate or his agent 
was not informed of his want of expérience for the place he was to 
fill, then he had a right to presuriie he was properly familiar with his 
duties and the mode of their performance. If he was hired without 
ar.ything being said by the plaintiff at the time of the hiring that he 
had no expérience, the intestate or the officer representing the intes- 
tate had a right to présume he was familiar with ail the duties that 
he would be required to perform as a deek hand on board of the ves- 
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Bel. But if the agçnt of the intestate was informed at. the tîme that 
the pïaintifE had no such expérience and had no knowledge of the 
localities of the hatchways or of the gangways of the boat, then a 
greater and a higher degree of care would be required at his hands 
to protect him from danger that might be incidental to the employ- 
ment under those oircumstances. If the plaintiff had knowledge of 
danger on the deck from the hatchway or obstruction, and it being 
dark, it devolved greater care on his part in approaching a place 
where danger might be met, and in doing so, he would be required to 
exercise a higher degree of care than he would under other circum- 
stances. 

You will see then, gentlepaen, from thèse gênerai instructions, that 
the important question or fact for you to détermine is as to the con- 
dition of the hatchway at the time when the plaintiff fell into it, for 
it is <3onceded by the parties that he did fall into it. 

Now, it is claimed on behalf of the plaintiff that the hatchway was 
left open, (and that seems to be cpnced^d,) and that there were no 
lights there to guard him or notify him that there was danger of his 
f^Uing into it. It is said on behalf of the défendant that the hatch- 
ways were properly lighted up. It is important for you, gentlemen, 
to look into the évidence of the witnesses in regard to what is the 
usual oustom and manner and mode of lighting up thèse vessels, and 
then to détermine as a question of fact whether the hatchway at the 
time was left open for purposes of work, or, if left open, whether it 
yr&B lighted properly by the parties in charge of the vessel, and that 
is the principal question of fact that you are to détermine in this con- 
troversy. If this vessel was properly lighted up at the time this 
plaintiff approaohed the neighborhood of the hatchway, in the exécu- 
tion of this order, it would require much évidence to show that he, 
without carelessness on his part, fell into it, and the intestate would 
hâve discharged his duty if he had properly lighted it up, and al- 
though it might be that the plaintiff fell in the hatchway, yet care- 
lessness could be hardly imputed to the persons in charge of the ves- 
sel if it was so properly lighted up. 

, Now, gçntlemeui take thèse gênerai directions and apply them to 
the évidence before you, and it is for you to détermine whether the 
plaintiff bas made out his case, — whether he has shown the careless- 
ness complained of in the pétition, and whether the évidence, as a 
whole, shows that he was not himself guilty of négligence and care- 
lessness. If you find in favor of the plaintiff on that issue, then your 
verdict will be for the p'aintiff. But, on the other hanl, if you find 
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tJbat the défendant was guilty of carelessness, but thaf the plaintiff 
himself contributed to the injury complained of, then your verdict 
would be in favor of the défendant, for both of thèse things must be 
made ont before the plaintiff, in a case like this, is entitled to re- 
cover. 

If, then, you find in favor of the plaintiff on this question of fact, 
it will be your duty to assess him such damages as you think, under 
the circumstances, he is entitled to receive — such reasonable com- 
pensation for the injury that he received on the occasion complained 
of. The amount that a plaintiff, in a case like this, is entitled to re- 
cover is entirely within your control, You are to exercise your own 
Sound judgment upon that subject, if you find for the plaintiff, in 
assessing the amount of damages. 

There are, however, several éléments to be taken into account in 
such assessments of damages, such as the physical suffering and 
pain endured, occasioned by the injury complained of, the loss of 
time occasioned by the injury, the expansés of nursing and doetor 
bills, dimiîiished capacity to attend to business or work in the future, 
a permatient disability occasioned by the injury, if such be shovirn by 
the évidence. 



The jury, after délibération, returned a verdict for the plaintiff for 
the sum ëf $4,900. 

A ïHotion to set aside the verdict, and for a new trial, was filed by 
défendant, alleging, ambng other things, erioi in the charge of the 
court in declining to charge the jury that the négligence in failing to 
light the hatchway, if such failure was establiahed, was the négli- 
gence of a co-Iaborer of the plaintiff, and that therefore the plaintiff 
could not recover. 

By request of Judgë Welkbe, Judge Baxter sat with him, and 
heard the argument on the motion for a liew trial, and the circuit 
judge fuUy concurring as to- the principles of law stated in the charge 
of Judge Welker, the motion for a new trial was overruled' by the 
latter, and a judgment entered on the verdict for the amount re- 
turned by the jury. 
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Ceni'bal Trust Uc, Eeceiver, etc., ». Cook Coontï Nat. Bank. 
{Gircuit Court, N. D. Illinois, April 16, 1883.) 

1. Banking— UisoouNT of Note of Pbésidbnt Indorsed bt Bank. 

WJiere a party discounts a note given by th* président of & bank, with the 
Indorsement of the baak thereon, supposing that he is dealing with and ad- 
vancing the money to the bank, aud not the président personally, the bank 
will be held liable for the payment of such note. Vlaflin'y. Farm&ra' Loantt 
Trust Oo. 25 N. T. 293, distinguished. 

2. Samb— Reooveby of Loaiï — No Authobitt to Do BANKQîa Business. 

Although an association may not hâve power to do a gênerai banking busi- 
ness, if a person borrows money from such association such money may be re- 
covered in an action for mouey haii and received. Trust Co. v. Eeimer, 77 K. 
y. 64, distinguished. 

At Law. 

Louis L. Pahrxer, for plaintiff. 

Afowroe ce BaiZ, for défendant. 

Blodgett, J. The declarationœ thifl case is against the défend- 
ant as maker of two notes for $25,000 eaoh, — one dated November 
19, 1874, payable 60 days after date, with interest; and the other 
dated Decenaber 29, 1874, payable on demand, with interest, — both 
executed on behalf of the défendant by Chauneey T. Bowenj and 
made payable at the New York State Loan & Trast Company office 
in New York; two notes for $25,000 each, dated September 1, 1874, 
made by B. F. Allen, payable to his own order, one in six and the 
other in seven months from date, indorsed by Allen to the défendant 
and by the défendant indorsed to the New York State Loanfe Trust 
Company; one note for, $5, 000, dated September 24, 1874, made by 
the First National Bank of Wyandotte, Kansas, payable to the de- 
fendant bank four months after date, and payment guarantied by the 
défendants to the New York State Loan & Trust Company; and one 
note for $10,000, and 10 per cent, interest after due, dated Septem- 
ber 28, 1874, made by B. F. Murphy & Co., payable to défendant 
four months after date, and thô payment whereof is also guarantied 
by the défendant tp the New York State Loan & Trust Company ; and 
also for a balance of open account due from the: défendant ta the New 
York State Loan & Trust Company. The declaratioû also contains 
counts for moneys loaned and money had and received for the use of 
the plaintiff, and also for the use of the New York State Loan:& Trust 
Company. The défendant'» proof tends to show that the two Allen 
notes represent an advance made by the loan and trust company to 
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Allen for his own private purposes, in which the défendant bank 
had no mterest whatever, and that the officers of the loan and trust 
Company knew, at the time they made such advance, that the money 
was borrowed by Allen only and for his own use and business. But 
the proof on the part of the plaintiff shows, I think, by a decided pré- 
pondérance, that the officers of the loan and trust company advaneed 
the amount of those two Allen notes as a loan to the défendant; that 
Mr. Allen, acting as président of the défendant bank, obtained the 
money represented by the face of the two Allen notes, less the dis- 
count, as a loan to his bank ; that the money so obtained was placed 
on the bqoks of the loan and trust company to the crédit of the de- 
fendant bank and afterwards drawn out by checks or drafts of the 
défendant, which were duly paid by the loan and trust company. 
And while the defendant's proof tends to show that the défendant 
passed the full proceeds of this loan, on its books, to the crédit of 
Allen, yet the prépondérance of proof is that the officers of the loan 
and trust company had no knowledge of the use the défendant made 
of the mûney; andevenif they had known that the défendant passed 
the entire proeeeds to the crédit of Allen, I do not see that such fact 
alone would be notice to the loan and trust company that the loan 
was Allen's, and not that of the bank. The question is, to whom did 
the loan and trust company give crédit when they advaneed the 
money on this paper ? and the prépondérance of testimony, as I hâve 
already said, is that the crédit was given to this défendant, and that 
thè money was supposed to be advaneed to the défendant by the offi- 
cers of the loan and trust company. I think there can be no doubt 
from the proof that the loan and trust company, through its officers, 
supposed that they were dealing with and advancing money to the 
défendant bank. 

This case differs, as I think, very widely in its f acts from the case 
of Clafiin v. Farinera' Loan de Trust Co. 25 N. Y. 293, cited and relied 
upon by defendant's counael, and I do not deem it controUing, For 
the président of a bank, as shown in that case, to eertify his own 
check on his own bank is a very différent transaction from' that of 
Allen's giving. his own note, with the indorsement cff the bank, for 
a loan to his bank. If the défendant bank, through its président as 
surety, desired to borrow money, in what more natural and business- 
like way could it bave been done than for the président to give his 
bwn note, and place thereon the indorsement of his bank? Aa to 
the itwo notes for $25,000 eaohj made to the plaintiflf by Bowen, it 
is admitted that they represent an actual loan by the loan and trust 



OKNTBAL TKUSï CO. C. OOOE OOUNTX NAT. BANK. 887 

Company to tlie défendant, and it is cdnceded that the plaintiff should 
recover on them, unless thô court shall deem itself bound by the case 
of Trust Co. V. Heliner, 77 N. Y. 64, where it is held by the New York 
court of appeals, in construing the charter of the New York State 
Loan & Trust Company, that it had no right to exercise banking 
powers. I am not disposed to question the soundness of that décis- 
ion as applied to the faots there disoussed. That was a complaint 
upon notes brought or discounted by the loan and trust company, 
and the court, on demurrer to the complaint, held that the loan and 
trust company had no power, under its charter, to deal in such 
notes, or to discount commercial paper. In the case at bar, however, 
there is no doubt the loan and trust company advanced $48,075 in 
money on account of the Allen notes, and $50,000 on account of the 
Bowen notes; a,nd also that the défendant received from the loan, 
and trust company the fuU amount represented by the Murphy &' 
Go. and Wyandotte Bank notes. 

I think, under ail the testimony in the case, that the proof makes 
out a right on the part of the plaintiff to recover the money, with 
interest on the two Allen notes, whjch wpuld be $48,075; from which; 
should be deducted the $8,000 paid and indorsed on the notes ; and 
the amount of the Bowen aûd Murphy ûotes, and also the Bank of 
Wyandotte's note. 

I take this View of the right of the complainant to recover from 
the faet I cannot conceive that the case of Trust Co, y. Helmer goes 
far enough to hold that although this loan and trust company had 
not banking powers, yet, if a person borrowed money from them, that 
the loan and trust company cannot recover the money back in an ac- 
tion for money had and received. It seems to me it does not lie in 
the mouth of this bank to say toits ereditor from whom it bas ob- 
tained over $100,000, "Yqu had; no power to do a. banking business, 
andtherefore jou shall not recover back the money we borrowed of 
you and agreed to pay you." True, they may not maintain an ac- 
tion on the discount technically, but the same principle is applicable 
hère which the United States suprême court and circuit courts hâve 
80 often applied where municipal corporations hâve no authority to 
issue bonds, yet if they do issue bonds and seli them and receive the 
money thereon, an action for money had and received will lie to re-' 
cover back the money. ., , " ' . 

As to the open account suedupon, no reeovery can be allowed 
upon it, as the proof satisfies me that this account is mainly made up 
of items growing out of personal dealings between ÂUen, the presi- 
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dent of the défendant bank, and Smythe, the président oî the loan 
and trust company, and although charged to the défendant in an ac- 
count rendered by the loan and trust company, yet it was so near the 
time of the failure of the bank that I do not think that the acquies- 
cence of the bank in the correctness of the account should be pre- 
sumed. 

Judgment, $80,669.60, 



Cbonkhite V. Hberih. 
(Circuit Court, W. D. Wisconsin. 1883.) 

1. Statute op Limitations— Partial Paymbnt bt Partnbb — Dissolution of 

FiRM — Verdict for Défendant. 

As the only évidence offered to take the claim in this case out of the statute 
of lirait ations is a partial payment made by a partner af ter the dissolution of the 
flrm, such évidence will be struck out on motion of défendant, and a verdict in 
his favor directed. 

2. Partneuship— Power of Partners aftbk Dissolution. 

Af ter dissolution of a partnership, one partner has no power to oreate or con- 
tinue s debt as against his copartners, either by express agreeraent or by par- 
tial payments. 

At Law. Décision on the motion to strike out évidence of pay- 
ment of one joint debtor to take the case out of the statute of limit- 
ations. 

Finch é Barher, for plaintiflF. William T. Vilas, of counsel. 

Oeorge W. Cate, for défendant. S. U. Pinney, of counsel. 

Bdnn, J. Since the décision of Bell v. Morrison, by Stort, J., in 
1 Pet. 351, there could be little doubt, in this court, that upon the 
dissolution of a copartnership the power of one partner to bind the 
other partners wholly ceases, and that, as a correct application of 
that doctrine, one partner has no power to croate or continue a debt 
as against his copartner, either by an express agreement or by par- 
tial payment ; for, although the case was not one where the power to 
bind by the continuation of a debt by partial payment actually arose, 
but only the renewal of the debt after it was barred by the statute, 
it would be hard td distinguish the two cases on principle. And so, 
accordingly, we find'^that in New York, and other states where the 
authority and reason of Bell v. Morrison are' admitted, the principle 
has been applied to cases precisely in the situation of the one at bar; 
that is to say, where it is sought to continue the obligation against 
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one joint contractor by means of a partial payment made by the 
other before the statute bas fuUy run, so as to make the orig- 
inal obligation binding for the full period prescribed by the statute 
from the date of such payment. The principle is the same in the one 
case as the other ; and the nature of the power in the hands of one 
joint contractor to bind the other is the same. And there can be no 
doubt that the statute of Wisconsin, which, in my judgment, simply 
expresses the true doctrine of the law on the subjeot in this country, 
was intended to cover, and does cover, both cases. It gives the full 
benefit of the statute of limitations to joint contractors, as against the 
effect of a payment made or promises to pay by a co-contractor. Its 
language is: 

" If there ai-e two or more joint contractors, ♦ • no one of them 

shall lose the benettt of the provisions of this chapter, so as to be chargeable 
by reason only of auy payment made by any other or others of them." 

This clearly applies to cases of payment before as well as after the 
statute bas run. The only remaining question is whether there is 
any thing in the written contract of dissolution, made by the partners 
on March 3, 1873, wbich prevents the application of the statute to 
this case. In my judgment, clearly, there is not, That agreement is 
very clearly expressed, leaving little room for construction. Its effeot 
is this: (1) It dissolves the partnership from that day; (2) it pro- 
vides that défendant, Herrin, shall assume and disoharge the in- 
debtedness of the firm of Cronkhite & Herrin to L. Yeomans and 
Anna Herrin ; (3) that Cronkhite assumes and agrées to discharge 
ail the other debts of the firm, and to save the firm and défendant, 
Herrin, harmless therefrom; (4) ail the assets and property of the 
firm are to belong to Cronkhite; (5) Cronkhite is authorized, for a 
period of 60 days, to sign the firm name to notes taken as renewal 
notes, and which mature within that time, or in liquidation of other 
existing indebtedness of the firm. 

It seems clear there is nothing in this contract of dissolution that 
any way enlarges the authority of Cronkhite to bind his former 
copartner, except to authorize him to give renewal notes for notes 
falling due within 60 days, and for the unliquidated indebtedness of 
the firm. By this very agreement Cronkhite assumes the debt in 
suit, together with ail other of the firm debts, except those owing to 
Anna Herrin and L. Youmans, and agrées to save Herrin harmless 
from the payment of them. So that, instead of adding anything to 
Cronkhite's power to bind Herrin in respect to this claim, Herrin, as 
between the partners, wasi upon a valid considération, wholly dis- 
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oharged from its payment. And certainly the effect of the provision 
in regard to the giving of renewal notes being express and spécifie 
in ita terms, and giving Cronkhite power in the particular case to do 
what he would not otherwise possess power to do under the law, can- 
not be to extend the power beyond what is so expressly given, and what 
the iaw would otherwise hâve given. Its tendency would rather be 
in the direction of an exclusion of any power to bind hia partner not 
so exprôssly given or possessed. 

■ The case of the Nat. Bank y. Colton la relied upon by the plaintiff 
to show that thè payment wasi made by Herrin, or by Cronkhite as 
agent for Herrin, and under hia direction. But clearly that caae ia 
not in point hère. 

The suprême court of Wisconain reserved the findingof the circuit 
court on the question of fact as to when and by whom a certain pay- 
ment was made, and the décision ia based upon the finding that 
Barnes made the payment of $585 as the agent and under the direc- 
tion of Gormerly, and so the payment was binding in its efifect upon 
G-ormerly, as though made by him. And ail the cases eited and re- 
lied oh in that case are of that charaoter. 

In Winchell v.'Hicks, for instance, (18 N. Y. 558,) when aureties on 
a joint and sevèral note were oalled ion for payment, and theydireoted 
the' hôldôr to oall upon the principal for payment, and the principal 
made a payment on the note, it waa heldsuchan acknowledgment of 
liability as to arrest the ranning of the statute against the sureties. 
And so of ail the other cases there cited. But the agreement of dissolu- 
tion in this case does not in any sensé make Cronkhite the agent of 
Herrin to make a payment on thbse notes. On the contrary, the évi- 
dent effect of the agreement is that Cronkhite assumes thèse debts 
and agrées to pay them exclusively as hia own debts. Hispayments, 
then, are made, not so much as agent for Herrin as on hia own account. 

I do not see that the contract adda anything to Cronkhite's author- 
ity to pay, or to bind Herrin by his payments. Without any such 
contract assuming the dèbt as hia own individual debt, as between him 
and his partner he had, under the law, fuU authority to make pay- 
ments as well for his partner as for himself, but had no authority to 
bind his former partner by partial payment so as to take the case 
eut of the statute or continue the obligation as to Herrin. After the 
making of the contract he was still authorized to pay the debt, and 
in addition, as between him and Herrin he was solely bound to pay 
it. The contract, then, in the view I hâve taken, does not help to 
take the plaintifï's case ont from the opération of the statute, The 
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évidence, therefore, of the partial' payments made by Cronkhîte, of- 
fered for the purpose of creating and continuing the obligation 
as against défendant Herrin, must be stricken eut. Aiid if, as inti- 
mated by plaintiff's eounsel, tbey hâve no further évidence to offer, the 
court -will direct a verdict for the défendant. 
No farther évidence being offered, the court directed a verdict. 



Von Cotzhausên ». Nazro and another. 
(Circuit Court, E. D. Wiseonain. Ootober, 1879.) 

1. Unlawpol Importation thbough Maii— Woolen Bhawl DotiabijE— Sbiz- 

tTRB BY CoiiLKCTou— Action pob Convehsion. 

A knit woolen shawl sent as a présent through the mail from Geçmany in a 
registered package on which was indorsed the contents oî the package and the 
words "Suspected liable to customs duty," was opened by the party to whom it 
was addressed, at the post-oflSce, in the présence of a deputy collecter, who took 
it from her, had it appraised, and refused to deliver it until she had paid the 
appraised value or received permission from the secretary to pay the duty and to 
receive the package. In an action for wrongf al conversion, hdd, that the arti- 
cle was dutiable ; that its importation through the mails was unlawf ul, though ^ 
the intent of the sender.was innocent ; that it was the duty of the propcr offl- 
cer, if he had reasonable cause to believe it was subject to duty, or had Unlaw- 
f ully been introduced into the United States, to seize it, and having done so, he 
was by law the custodian of the property ; that the owner could only reclaiin 
it by payment of tho appraised value or appeal to the secretary of the tréasury 
for relief ; and that there was not a wrongf ul conversion of the property. 

2. BaMB— OWNBRSHIP AS EnTITLING TO POSSESSION. 

Where property that is dutiable is imported contrary to law, it is liable to 
seizure, and it does not foUow from the f act of ownership that the owner would 
be entitled to possession. 

3. Bame — Section 2082, Rev. St. — Mebchandibb not pob Sale. 

Section 2082 of the Revised Statutes comprehends any merchandise imported 
contrary to law, aud is not limited to merchandise sent or received for sale. 

At Law. 

This veaa an action to recover the value of a certain article of per- 
Bonal property which was sent to tbe plaintifE by a relative residing 
in Grermany, in a sealed envelope, through the mail, and which it 
was claimed had been unlawfuUy converted by the défendants to their 
own use. The défense to the action was that the défendant Nazro 
was collector of customs, and that the défendant Payne was postmas- 
ter at the city of Milwaukee ; that the article in question was subject 
to customs duty under the customs laws of the United States; that 
the duty not having been paid, the article was liable to seizure and 
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détention, and that the acts done by the défendant Nazro were done 
under color of his office, and by virtue of the laws of the United 
States, and that the défendant Payne acted under and by authority 
of the défendant Nazro as such colleetor, aiding and assisting hira 
in respect thereof. The case was tried by a jury. The proofs were, 
in brief , that in the month of May, 1877, a sealed package, addressed 
to the plaintiff, came by mail to the Milwaukee post-office ; that it 
came as a registered package, and that the plaintiff was notified of 
its arrivai; that she went to the post-office to receive it, andreceipted 
for it according to the usual praotice in cases of delivery of regis- 
tered letters or packages. The package waa marked, "Suapected 
liable to customs duty," and the eolleotor of customs was notified of 
its receipt. There was aiso an indorsement on the package indicat- 
ing its contents. The package was then placed in the hands of Mrs. 
Von Cotz-hausen, who opened it, and thereupon the deputy colleetor, 
who, on notification, was présent, took it from her hands, and there - 
after retained it,- subsequently causing its contents to be appraised 
by the government appraiser. ' The article inclosed in the package 
was a knit shawl, made from fine wool, and was appraised at six 
dollars. It was sent, as the testimony tended to show, to the plain- 
tiff, by her daughter-in-law residing în Germany, as a présent or to- 
ken of affection. Subsequently personal application was made to 
the deputy colleetor by the plaintiff for the article, and she was told 
that there were two courses for her to pursue; that she could pay the 
appraised value and take the package, or could apply to the secre- 
tary of the treasury for permission to pay the duty and receive tho 
package. 

The matter being placed in the hands of her counsel, the same al- 
ternative was submitted to him, and he declined to take either of the 
courses suggested. After some further negotiations this suit was 
bronght, and the article in question has ever since remained in the 
hands of the colleetor, but no steps bave ever been taken by him to 
procure a judicial adjudication of forfeiture. It appeared that in 
receipting for the package at the post-office, answering inquiries in 
relation to it, opening it in the présence of the deputy colleetor, sur- 
rendering it to his hands, and leaving it with him, the plaintiff acted 
upon the suggestion or under the requirement of those présent. At 
the interviews of the plaintiff and her counsel with the deputy col- 
l^tor no offer was made to pay the duty if the property should be 
surrendered ; and the plaintiff's counsel, Mr.Cotzhausen, testified that 
he was told at the collector's office that it was confiscated as emug- 
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gled goods. The seizure was made without regard to the intent of 
the party sending the package or that of the party expected to receive 
it. An eritry of the seizure and appraisal was made in the collecter 's 
office, and the seizure was reported to the seeretary of the treasury. 
The jury returned a spécial verdict by which they found — 

(1) That the article in question was sent from a foreign country by mail, 
inclosed in a sealed envelope, addressed to the plaintifl at Milwaukee, and 
was trausmitted by mail thus inclosed to its point of destination; (2) that the 
contents of the package were disclosed by writing placed upon it by the sender ; 
(3) that the package wasreceived at the Milwaukee post-ofl8ce,,and that the col- 
lector of customs was notifled of its receipt; (4) that the package was placed 
in the hands of the plaintifl by a clerk in the post-offlce in the présence of the 
deputy coUector, and that she opened it; (5) that the deputy collector then 
seized the article affcer it was so openèd; (6) that tlie collector thereafter 
caused the article to be appraised by the appraiser for this collection district^ 
and that he refused to surrender it to the plaintifiE without payment of the 
amount of the appraisal ; (7) that the article was not sent by mail for the pur- 
pose, or with ijitent on the part of the sender or the plaintifiE, to avoid the pay- 
ment of duties thereon; (8) that the value of the article on the twenty-first 
day of ^ay, 1877, was four dollars. 

On this verdict both parties move for judgraent. 

Cotzhausen, Sylvester à Scheiber, for plaintiff. 

G. W. Hazelton, for défendants. 

Dyer, J. a proper disposition of the questions involved requires 
an examination of varions statutes and régulations of the treasury 
départaient toaching the collection of duties upon imported articles. 
And,^rs*, it is not olaimed, and upon the téstimony there is uo ground 
for claiming, that the transmission of the article in question through 
the mails, even if it is dutiable, was an act of srauggling. It was not 
a clandestine importation with in the définition of that term. The 
jury bas found that it was not sent with intent on the part of the 
sender or receiver to avoid the payment of duties thereon, and this 
finding is undoubtedly sustained by the fact that the contents of the 
package were indorsed on the envelope inclosing it by the sender. 

I do not think there is room for doubt that the article is dutiable. 
It is a knit woolen shawl, and cornes under one of the subdivisions of 
Class 3 in Schedule L, entitled "Wool and Woolen Groods," in title 33 
of the Eevised Statutes, which relates to duties upon imports. 

By the detailed régulations for the exécution of the treaty concern- 
ing the formation of a gênerai postal union, conoluded at Berne, 
October 9, 1874, which régulations were put into exécution on the day 
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on which the trèaty came inio force, and hâve the same diiration as 
tùe treaty, and hâve the force and effect of law, (paragraph 25, 
19 St. at Large, 604) it is provided that "there shall not be ad- 
mitted for conveyance by the post any letter or other pàcket which 
may contain either gold or silver money, jewelsor precious articles, or 
any other article whatever liàble to customs dutics. " 

By section 3061 of the Eevised Statutes an officer of the customs 
is authorized to search and examine any person on whom he shall 
suspect there is merchandise which is subject to duty, or shall hâve 
been introduced into the United States in any manner contrary to law, 
whether by the person in possession or otherwise, and to search any 
envelope, wherever found, in which he may hâve a reasonable cause 
to suspect there is merchandise which was imported contrary to law; 
and if such officer shall find any merchandise on or about suoh per- 
son, or in any such envelope which he shall hâve reasonable cause 
to believe is subject to duty, or to hâve been unlawfuUy introduced 
intô the United States, he shall seize and seoure the same for trial. 

Section 3074 provides that in ail cases of seizure of property sub- 
ject to forfeiture for any of the causes named in any provision of law 
relating to the customs, when, in the opinion of the coUector making 
the seizure, the value of the property seized does not exceed $500, 
he shall cause an appraisement of the same to be made in the man- 
ner prescribed, which appraisement shall be properly attested by the 
collecter and the persons making the appraisal. . . - 

Section 3086 provides that "ail merchandise or property of any 
kind seized under the provisions of any law of the United States re- 
lating to the customs shall, unless otherwise provided by law, be 
placed and remain in the custody of the collector to abide adjudica- 
tion by the proper tribunal or other disposition according to law." 

By section 3081 it is provided that "the coUectors of the several 
districts of the United States, in ail cases of seizure of any merchan- 
dise for violation of the revenue laws, the appraised value of which 
in the district wherein such seizure shall be made does not exceed 
$1,000, are hereby authorized, subject to the approval of the secre- 
tary of the treasury, to release such merchandise on payment of the 
appraised value thereof." 

Section 3082 provides that "if any person shall fraudulently or 
knowingly import * * * into the United States • • * 
any merchandise contrary to law, or shall reçoive * * * such 
merchandise after importation, knowing the same to hâve been im- 
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porièd côntrary to law, sueh merchandise shall bè forfeited, and the 
offeMer shall be fiaed * * • or be imprisoûed * • * or 
both." 

, By section 251 of the statu tes the secretary of the treasury is 
authprized to prescribe rules and régulations, not inconsistent with 
law, to be Used in carrying ont the provisions of law relating to rais- 
ing revenue frôui imports, or to dùties' on imports. 

On the iiinth of July, 1875, the following améndëd régulation o)r 
ordér numberèd 2375 was madia by thé pdsli-oÇce department, with 
the concurrence qjf, the treq,sury, department» and was by the latt^r 
department published September 1> 1875, for the guidance of officera 
of the customs: , 

*' Ordéred tliat section 52, c. 3, of thè' refedlatiOtis of the post-offlee depart- 
ment, iàsuedbyaùthority of thè postiïltistër gênerai on the tfaird of April, 
1873; as mMifiëd'by tHe orderô'fthe pàstihaster gerteM -Of Jàinnary 8. 1874, 
be modified and amended so as to read as foUows: 

"Section 52.,"VVhen le.tters, sçaled packages, or, paçliag^es^ thj^ wrappers of 
which canriot be removed without destfoying theip, froia a ioreign country, 
are received through the mails at any post-ofi&feè, and thè' postmaster has rea- 
son to believe that such lettera pr packages contaiji- articles liableto custoras 
duty, he shall immediately notify the customs ottlcerof the district in which 
his office is loeated, or the customs offloer designated by the secretary of the 
treasury to have^aceass to the several post-otfices , to lexamine the mails arriv- 
ing from fpreign .cpimtries, of the receipt.of such letters or packages, and the 
liâmes of the persons to whom the same are addregsed, and retaiu such letters 
or packages a reasonable time for the purpose of allowing such customs ofti- 
<!er to. examine theiu. Letters registered or ordinary or sealed packages, or 
packages, the wrappers of which cannot be opened without destroying them, 
can only be opened by the parties addressed; and when such letters or pack- 
ages are received at the office of destination, stamped as hereinafter providpd, 
the parties addressed should be notitted by the postmaster at the office of de-, 
livery that sueh a letter or package has been receiyedat his office, believed to 
contain articles liable to duty, and that the same will be returned to the office 
of the country from wlience it came, unless the person to whom it is addressed 
shall kppear at the post-offlce, at a tiine In said notice to be deslgnatéd, not 
exceeding 20 days from the date of said notice, and receive and open the said 
letter or package in the présence of an offlcer of the customs ; and postmas- 
ters are hereby iiistructed and directed to extend to custon-house offlcers ail 
proper facilities, and permit customs offlcers speeially designated for that 
purpose by the secretary bf the treasury to hâve access at âll times to their 
respective offices for the purpose of examining mail-matter received from 
foreign countWes, in order to protôct the cuatomâ revenue from frauda prac- 
ticed through the riiails: - • 

" Providéd, however, that nothing herein contained shall authorize or aiiow 
customs offlcers to seize or take possession of any letter or package while the 
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same fe în the custody of a postmaster, nor until and after the same has been 
delivered to the person to whom it is addressed, unless the package, when ex- 
aniined, is found to contain articles liable to customs duty: 

"And provided further, that no letter or paclzage which is believed to con- 
tain articles liable to duty shall be detained at an inter médiate ofHce, when 
the discovery inducing that belief is made at such office, more than 24 
hours, nor at the office of delivery a longer period of time than may be 
necessary for the person to whom such letter or paokage may be addressed to 
appear, after the notice hereinbefore provided has been given ; but when an 
unsealed package is found, on examination, to contain an article or articles lia- 
ble to customs duty, it should be delivered to the proper offlcer of the customs, 
and the postmaster should inform the person to whom it is addressed of its 
arrivai in the mails and its delivery to the customs officer; and it shall be the 
duty of the postmaster at an offlce at which a letter or sealed package (ad- 
dressed to an interior offlce) suspeeted of containing articles liable to customs 
duty shall arrive in the mails from a foreign country, before forwarding such 
letter or. package to the office of destination, to cause the envelope or wrapper 
tbereof to be plainly stamped across its face with the words 'Suspeeted liable 
to customs duty.' " 

On the third day of May, 1877, the foUowing order was promul' 
gated by the treasury departmeut : 

"It appears from officiai reports received from various offlcers of this 
departraent that articles from foreign countries are frequently imported 
through the mail to the loss of the revenue. Such Importations, with certain 
exceptions, are illégal, and the articles become subject to seizure and forfeit- 
ure for a violation of the revenue laws, Collectors of customs will therefore 
seize ail such packages (with the exception of those hereinafter specifled) de- 
livered to them uuder the existing régulations of the postmaster gênerai, em- 
bodied in printed décision No. 2,375 ;" which is the order or régulation last-before 
recited, as made by the postmaster gênerai on the ninth of July, 1875. " If the 
importation be less than $50 in value, the coUector will deliver the goods to 
the party entitled thereto, on payment of their appraised value, to be accounted 
for in the same manner as the proceeds of other forfaitures ; and if of $50 or 
more in value, he will report the case to the dèpartment for spécial instruc- 
tions." 

Certain importations by post from Canada, not exceeding a cer- 
tain weight, were excepted from the opération of this order. It should 
be notieed in this connection that, by régulation of the treasury dè- 
partment made May 16, 1876, it was declared that — 

" The gênerai postal union concluded at Berne, October 9, 1874, is not con- 
Btrued by the dèpartment as exempting from customs duty * * * articles 
received in the mails from postal-union countries, which, by the laws of the 
United States, are subject to duty ; or as changing in any particular the course 
of proceedings for the collection of customs dutieson such articles, presoribed 
by section 52 of the post-office régulations, as modifled by the order of the 
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postmaster gênerai, dated the ninth of July last, and embodied în tbe printed 
décision of tliis department, Ko. 2,375." 

Thèse are the provisions of law and régulations of the depart- 
ment which it seems necessary to notice. And from them we 
learn, first, that the sending of this article by mail was forhidden, 
regardless of the intent of the sender. On its arrivai at destination 
a course of procédure is prescribed relative to seizure and appraise- 
ment. When seized, the law places it in the custody of the officer to 
abide adjudication, with only the right on his part to release it on 
payment of the appraised value. 

The régulations of the treasury department are such as are war- 
ranted by, and not inconsistent with, the law, and hence hâve the ef- 
fect of law; and I do not see but what the oflBcers complied substan- 
tially with the régulations. 

The only point conceming which there may be doubt is this: 
Bince section 3082 déclares that if any person shall fraudvlently or 
knotvingly import any merchandise contrary to law, or shall receive it 
knowing it to hâve béen so imported, the property shall be forfeited 
and the person punished, the question iswhether there canbe a law- 
ful seizure if thèse éléments of fraud or guilty knowledge are wanting? 
Counsel for plaintifF contends that the whole right is dépendent upon 
the intent with which the property is imported. The attorney for the 
United States argues that the importation was contrary to positive 
provision of law; that the statute directs the seizure of ail property 
imported contrary to law; that this article being dutiable it was 
seized in pursuance of the statute; that if a positive law was violated 
in importing the article, that fact rendered the article forfeited or for- 
feitable, regardless of intent. This, upon the principle that a party 
is presumed to know the law and will not be heard to pleàd ignorance 
of the law, and that guilty Knowledge is only required to be shdwn 
as the basis for a criminal proceeding. That the provisions of this 
section (3082) are strictly pénal is obvious. The suprême court bas 
held {Stmkwell v. U. S. 13 Wall. 531) that the design of this actwas 
to punish as a crime that which before had subjected its perpetrator 
to civil or quasi civil liability, and that it is cumulative in its char- 
acter to other provisions ,of law which had previously existed, rather 
than substitutionary. 

Whatever may be the correct view of this question, — namely, the 
necessity of proving actual fraud or guilty knowledge for the purpose 
of obtaining ultimately a judicial adjudication of forfeiture, — thèse 
v.l5,no.l2— 57 
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conclusions,, under the various proviaîons of law referred to, seem 
unavoidable: that this article wàis dutiable; that its importation 
through the mails was absolutely forbidden, and therefore unlawful, 
though the intent of thesendei; jwas innocent; that by express pro- 
vision of lawr, because it was dutiable, and because of the manner in 
which it was sent, it became the duty of the proper officer, on arrivai 
of the article at destination; to seize it,it being then only necessary 
to the seizure that he had reasonable p^UiSe to believe that it waasub- 
Ject to duty, or to hâve been unl^wfelly introduced inta the United 
States; that the seizure being effecte^, the law made the seizingofS- 
cer the custodian of the prop€»rty,; that by further express statutory 
provisions the owner could only j-eclaim it by payment of the ap- 
praised value, or appeal to the secretary of the treasury.for relief; 
and that as the property was seized in conformity with law, and 
therefore camie lawfully in posseBsion of the seizing ofQceri there was 
not a wrongful ponversion of it by the défendants. 

Counsel for the plaintiff has called attcintion to «eetion 3058 of the 
Eevised Statutes, whieh provides that "ail, jnerchandise imported into 
the United States shaU * * ;*.; .bedeemed and held to be the 
property of the person to whom the merehandise may be consigned, 
any sale, transfer, or assîgnment, prior to the entry and payment of 
. the duties on Bu,ch merehandise : * * * to the contrary notwith- 
. standing;" and upon this provision it is urged that the title of Mrs. 
Von Cotzhausen has not been diyested; that she is the owner of the 
property, and therefore entitled to possession. , But by the express 
terms of this provision the ownership is thus declared for the pur- 
pose of enforcing payment of duties, and the évident intent of the 
provision is to préserve the same liability to payment of duty in 
case of a sale or transfer of the property as existed under the orig- 
inal ownership; and, further, there is nothing in this section which 
is inconsistent with other provisions giving power of seizure even 
3(8 against the original owner. If the property is dutiable, and has 
been imported contrary io law, and is consequently liable to seizure, 
it would not foUow from the fact of ownership that the owner would 
be entitled to possession. 

It is further eontended that section 3082, which déclares that, if 
any person shall fraudulently or knowingly import into the United 
States any merehandise contrary to law, such merehandise shall be 
forfeited, was not intended to embrace a mailable article such as that 
in question and sent for the purposes hère disclosed, but was intended 
to embrace only merehandise designed for the market. I do not 
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think the section can be so construed. It comprelieuds any merclian- 
dise imported contrary to law, and is not limited to merchandise sent 
or received for sale. And as the term "merchandise" means any ar- 
ticle which is the objeot of commerce, or which may be bought or sold 
in trade, it is plain that the article in question is a,n article of mer- 
chandise. Moreover, by section 2766 it is declared thai "the word 
'merchandise,' as used in this title,may include goods, wares, and 
chattels of every description capable of being imported." 

Attention bas been called to the sections of the Kevised Statutes 
(3875, 3876, 3877, and 3878) defining mailable matter, and dividing 
it into classes; mailable matter of the third class including flexible 
patterns and samples of merchandise not exceeding 12 ounces in 
weight. But this, as I understand it, bas référence to Interstate m^il 
matter, and is not intended to permit the transmission of articles 
therein enumerated which are sùbject to duty through the mails, from 
a foreign country, in disregard of' the provisions of the postal-union 
treaty and of the régulations for its enforcement. And the force of 
thii observation is apparent, when it is noticed that some of the arti- 
cles designated in section 3878 as third-class mail matter are by the 
law imposing customs duties made dntiable. So, too, I do not think 
that section 3895, which provides for th0 return to the owner or sender 
of letters, packets, or other matter which may be seized for violation 
of law, was intended to be applied to dutiable articles sent through 
the mails from a foreign country, and the sending of which is forbidden 
by the postal-union treaty. Section 3991 provides, among other 
things, that "ail laws for the benefit and protection of customs officers 
making seizures for violating revenue laws shall apply to oflB.cers 
making seizures for violating postal laws." 

Authorities were cited on the part of the plaintiff to the effect that 
where there are serions ambiguities in the statute, the construction 
should be in favor of the importer, and that duties are not imposed 
upon a doubtful interprétation. But I do not find the article in ques- 
tion dutiable upon a doubtful interprétation of the statute. 

Among the cases cited is that of U, S. v. Thomas, 2 Abb. (U. S.) 
116, in which it was held that no penalty or forfaiture is incurired or 
can be enforced, simply because the duties on imported goods are not 
paid or accounted for before the importation is complète, and that it 
is by acts or omissions subséquent to the importation that forfeitures 
and penalties are incurred. The court, however, expressly except 
from the opération of this undoubtedly correct gênerai principle the 
case where some law expressly déclares the importation itself, or thi 
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manner of malàng it, unlawM. And it is the manner in which the ar- 
ticle hère was sent — it being dutiable — which the régulations of the 
treaty expressly forbid. Judgment will be entered in favor of the 
défendants. 

This judgment of the cironit court has been afBrmed on writ of error by 
the suprême couit of the United States. See 2 Sup. Ct. Rep. 503. 



United States v. Koblitz. 
{Circuit Court, JUT. D. Ohio, E. D. April Term, 1882.) 

1. DUTIBS— RbOOTEBY OP — BURDEN OF Pkoop. 

In an action to recover duties on imports, tlie burden of proof is on the gov- 
ernment to show that défendant Imported the articles without the payment of 
the duty required by the statute, and also to sliow the quantity so imported 
by him, and this must be done by a fair prépondérance of évidence. 

'. SaMB — LiABrLITY. 

If the articles were purchased by défendant after they had been imported 
and passed the custom-house, without the payment of duty by others, he is 
not liable for the duty, unless he conaived at and is shown to be privy to the 
importation. 
5. Same— Importee's Liabilitt. 

The fact that dutiable goods were allowed by the cuatoms offlcers to pass 
through the custom-house without payment of duties, will not relieve the im- 
porter from liability to action for such duties. 
4. Same— Measure op Recovert. 

In an action for the recovery of duties On îmports, the govemmpnt îs not 
entitled to interest on the unpaid duties. The amount ol Ihe recovery caanot 
exceed the amount olaimed in the pétition. 

At Law. 

Dist. Atty. Ed. S. Meyer, for the Government. 

Judge W. W. Boynton and Mr. Atkinson, for défendant. 

Welker, J., {charging jury.) This action is brought by the gov- 
ernment to recover from the défendant the duty required to be paid 
on woolen rags imported from Canada into the United States. The 
statute provides that on "woolen rags, shoddy, mungo, waste, and 
flock," imported into the United States, tfaere shall be paid a duty of 
12 cents per pound. In the pétition the government claims that the de- 
fendant, at différent times, from the twenty-seventh day of November, 
1879, to the hfteentb day of June, 1880, imported from Canada into 
the United States, at Port Huron, in Michigan, in différent quantities. 
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Btated in the several causes of action in the pétition, amounting in ail 
tosome 62 tons of woolen rags, on which duty was required to be paid, 
without having paid to the government such dùty, amounting in ail, 
at 12 cents par pound, to about the sum of $15,000, and for which 
judgment is asked. This is denied by the défendant in his answer. 

This, then, is the issue you are to détermine. Most of the ques- 
tions involved in this case are questions of fact, which you must find 
from the évidence in the case. There are, however, some gênerai 
principles of law involved, to which it is the duty of the court to call 
your attention, and which will enable you to properly consider and 
apply the facts, and so correctly détermine the issue so made. 

The burden of the proof is on the government to show that the 
défendant did import woolen rags without the payment of thô duty 
required to be paid by the statute, and also to show the quantity so im- 
ported by him. This must be done by a fair prépondérance of évi- 
dence. It need not be done, in this form of action, beyond a reason- 
able doubt, as in a criminal prosecution. In the importation of such 
rags the défendant is to be held responsible for whatever was done 
by his agents or employés under his direction. If Barras or others 
passed the rags or imported them without the payment of duty, by 
the direction of the défendant, it would be the same as if he did it 
himself. Importation means bringing goods into the United States 
from a foreign country. Some are allowed to corne in free of duty, 
and others are charged with a duty. Cotton rags are not required to 
pay duty, and can, therefore, be imported without such payment. 
The government must show that the importations consisted of woolen 
rags. Unless such rags are shown to hâve been imported the govern- 
ment cannot recover. 

With référence to a quantity of felt claimed by the government to 
hâve been imported by the défendant, it is claimed by the défendant 
that such felt is not included in the terms "woolen rags," and, there- 
fore, not chargeable with duty as such woolen rags. If the évidence 
shows that the felt was made of wool, and consisted of clippings in a 
tattered and fragmentary form, such form of felt would be "woolen 
rags" within the provisions of the statutes, and as such liable to pay 
duty. If the rags were purchased by the défendant, after they had 
been imported and passed the custom-house, without the payment of 
duty, by others, he is not liable for the duty, unless he connived at, 
and is shown to be privy to, the importation, and so passing them 
without the payment of duty. The fact that dutiable goods were al- 
lowed by the government officers to pass through the custom house 
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■without the payment of the duty tfaereon required by law, does not 
relieve the persons who import them from the payment of such duty, 
and the government has a right by action to recover such duty. The 
exact dates of time of importation, or the quantity of woolen rags, 
are not material to be established as stated in the pétition, so that 
the time is about that stated in the pétition, and some quantity is 
Êfhown to hâve been imported as charged in eaeh cause of action of 
the pétition, and not larger than the quantity so charged in each 
cause of action. The market value of woolen rags in Canada and in 
Cleveland is only material to show an inducement or want of in- 
ducement, of the défendant to import the rags, either in the avoiding 
or payment of the required duty. Nor is the value of the rags at the 
time of importation material ; but their condition may be looked into 
to ascertain weight, with référence to the amount of duty to be paid. 
In the establishment of facts, the weight of the évidence and relia- 
bility of the witneases are matters entirely within your control. I can- 
not aid you in that considération, otherwise than in calling your at- 
tention to some gênerai rules laid down in the law to be considered 
in determining the truth and reliability of testimony, and which will 
enable you to properly consider the évidence. 

[Hère were given the usual tests of credibility of witnesses such as tàanner 
of witness, his interest and feplings, intelligence, knowledge, probabilitj, con- 
tradiction and corroboration, eharacter, etc.] 

In cases involving the commission of crime, an accomplice is a 
compétent witness. The degree of crédit whioh ought to be given to 
such testimony is a matter for the jury to détermine. In cases of 
felony it is unsafe to convict a défendant upon the testimony of an 
accomplice alone, and without corroboration. 

In this action it is compétent for you to consider the relation Bar- 
ras and some other witnesses held in connection with the importation 
of the rags, as bearing upon their reliability as witnesses, and the 
crédit to be given them. 

If you find that the défendant didnot import any woolen rags with- 
out the payment of duty, your verdict will be for the défendant. If 
you find that he did import such rags without payment of duty, then 
you will ascertain from the évidence the quantity so imported, and 
on suchnumber of pounds so found, assess 12 cents per pound, and 
the resuit should be the amount of your verdict for the government. 
In determining the quantity you will not merely guess the amount, 
but require the government to show by évidence to your reasonable 
satisfaction as to such quantity so imported. 
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The government is ûot entitled to interest on fluch tinpaic! duties. 
The amount of the recovery cannot éxceed the amount ciaimed iu the 
pétition. 

Verdict for the plaintiff, $16,000. 



Motion for new trial overruled. October term, 1882. 



United States v. Jbnkinson. 

(District Court, W. J). Pennsylvania. 1883.) 

Revenue Laws— Sale of Manufaotured Tobacco— Rbtail Tradb. 

Section 3363, Rev. St., provides, in^er* alia, ttiat "no inanufactured tobacco 
Bhall be sold or oSered for sale dnless put up in packages ànd stamped, as pre- 
scribed in thig chapter, except at retail, by retail dealers, from wooâen packc^ges 
stamped as provi^ed in tliis cbapterj" Held, that a sale by a retail dealer, in the 
course oî his business, from a wooden package properly stamped, of part of 
the tobacco to ahOther retail dealer, who proposed to sell it again, is a retail- 
ing -within thé exeepting clause. The vendor is not answerable for the acts of 
the purcbaser, and need not concern himself as to hia intentions. 

At Law. 

Geo. G. WUson,, Asst. Dist. Atty., for the United States. 

P. G. Knox, for défendant. 

AoHESON, J. The défendant was arrested upon a warrant issued 
by a United States commissioner for an alleged violation of section 
3363, Kev. St. There being no dispute as to the facts, by agreement 
between the government and dafendant the case has been heard be- 
fore me as upon a writ of habeas corpus. The law under wbich the 
arrest has been made is as follows : 

*' Section 3363. No manufactured tobacco shall be sold, or offered for sale, 
unless put up in packages and stamped as preaeribed in this chapter, except 
at retail hy retail dealers from wooden packages stamped as provided in this 
chapter; and every person who sells, or offers for sale, any snufr, or any 
kind of manufactured tobacco, uot sa put up in packages and stamped, shall 
be flned not less than $500 nor more than $5,000, and imprisoned not less 
than six months nor more than two years." 

The défendant is a retail dealer in manufactured tobacco, lawfully 
engaged in the business in Allegheny City. Gilbreath Stitt is a like 
retail dealer at ApoUo, in Armstrong county , Pennsylvania. Stitt sent 
to the défendant an order for goods, including a small quantity — 



904 JFEDBEAL EEPOIiTER. 

four or five pounds — of plug tobacco. , The latter was taken by the 
défendant from a wooden package stamped as provided by law, and 
shipped to Stitt with the other goods. This sale of the four or five 
pounds of plug tobacco constitutes the alleged violation of law for 
which the défendant has been arrested. The position of the govern- 
ment is that a sale of manufactured tobacco by one retail dealer to 
another to sell again, is not a retailing within the excepting clause of 
the statute. 

It does not appear, however, that the défendant knew it was Stitt's 
intention to sell this tobacco again. Perhaps that might be a reason- 
able conjecture, but it is not pretended that the défendant had any 
certain information on the subject. Indeed, it is not shown that 
Stitt resold any of the tobacco, or offered it for sale. The tobacco 
having been found by the deputy coUector in Stitt's store, this crimi- 
nal information was made against the défendant. 

It will be perceived that I am not called on to détermine whether 
or not Stitt would incur the penalties of section 3363, if he should 
sell or ofifer to sell this tobacco. The question for solution is, has 
the défendant violated the law? It is conceded he is an authorized 
retail dealer in manufactured tobacco, and that the package from 
which he sold this particular lot was a wooden package lawfully 
stamped. Assuredly, a sale of four or five pounds of tobacco from a 
bulk package is retailing, according to the common understanding. 
Is it any the less a sale by retail on the part of the vendor because 
the purchaser himself happens to be a dealer in tobacco? It seems 
to me, not. The retail dealer in manufactured tobacco is under no 
obligation to inform himself as to the purposea of a purchaser. If 
he has duly qualified himself to engage in the business and sell from 
packages lawfully stamped, he does ail the law exacts of him. It 
would be an impertinence on his part to inquire into the intention of 
his customers. On that subject he need not concern himself. Ifthey 
should undertake to make an unlawful disposition of the goods they 
purchase, they must answer for their own acts. This statute is 
highly pénal, and, as was said in U. S. v. Veazie, 6 Fbd. Rbp. 867, 
it ought not to be extended by implication so as to include acts not 
plainly within its terms. 

Upon the admitted facts I am of opinion that the government has 
no case against the défendant, and he is tliere/ore discharyed. 
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Clbvbland, C, C. & I. Et. Co. v. MoCltiho.* 

{Circuit Cmi/rt, 8.D. OAio, W. D. March 16, 1888.) 

1. CotLECTOB OF CUSTOMS— RkCHIPT OF PkBIOHT ON BONDED MbBCHANDISB— AOT 
OF J0NB 10, 1880. 

It is not the officiai duty of a collector of customs to reçoive the freights due 
to carriers for transportation of merchandiae in bond, in pursuance of the act 
of June 10, 1880 ; but if the collector agrées to reçoive such freight in lieu of 
giving notice to the carrier, as req.uired by the statute, befpre delivering the 
goods to consignées, he would be liable for any amount so reeeived for the 
use of the carrier. 

S. Saub — WHBaî Liable fob Actb of Dbputy. 

The receipt of such freights not being an officiai duty, a deputy could not 
render the collector liable for his acts by reason simply of his officiai relation to 
his superior. The collector would not be liable for freights coUeçted. by a 
deputy unless he had in some way authorized his deputy so to act, or unléss he 
had so acted as to estop him from denying that the deputy was, in the matter 
complained of, acting by his authority for him. 

8. Sahb. 

If the collecter knew that his deputy waa receiving the freight due to the 
carrier, and permitted the carrier to receive the freight through his deputy in 
the bellef that he was acting for him, or by his acts or déclarations held out 
his deputy as his agent in the matter to receive the freight due to the carrier, 
in lieu of the notice required by the statute, be would be liable to the carrier 
for any amount so paid to the deputy. 

4. Collector of Cdstoms — Freight on Bondkd Mbrchandise — Whbk not 
LuBLE for PahiUke to GrvB Notice to Carrier. 

The plainttff, not having alleged that the freight is unpaid, but, on the con- 
trary, having alleged payment of the freight for his use and sued for its recov- 
ery, the carrier cannot recover damages by reason of the failure of the collector 
to give notice before delivering the merchandise to the consignées. 

At Law. 

Stallo é Kittredge and Ramsey é Matthews, for plaîntiflF. 

Channing Richards, U. S. Atty., and Henry Hooper, Asst. U. S. 
Atty., for défendant. 

Baxter, J., (char ging jury.) The act of congress of June 10, 1880, 
entitled "An act to amend the statutes in relation to immédiate 
transportation of dutiable goods, and for other purposes, " authorizes 
and .provides for the transportation of suoh goods from the ports into 
whioh they are first brought to the several oities mentioned in the 
act, where the duties levied by law are to be ascertained and paid. 
It authorizes the delivery of sach merchandise for transportation to 
some carrier designated by the secretary of the treasury. The same 
is to be transported in fastened cars, vessels, or vehicles, under the 

«Reported by J. C. Harper, £sq., of the Cinclanati bac. 
Afflrmed. See 7 Sup. Ct. Rep. 263. 
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exclusive cor/trol of the officers of customs, and not to be un- 
loaded or trâpsliipped in transitu unless authorized by the treasury 
régulations. ■ And whenever the proper officer of customs shall be 
duly notified in writing of the existence of a lien in favor of the car- 
rier, for freight upon the goods so transported and in his custody, 
be is required, "before delivering them to the consignée or owner," 
tQ give seasonable notice to the pàrty or parties olaiming the lien, 
and such officer may refuse to deliyer the same from any public or 
bonded warehouae, or other place in which they are deposited, until 
proof shall be made to his satisfaction ihat the freight thereon bas 
been paid. Such are the provisions of the statute so far as they are 
material and pertinent to the issues to be passed upon in this action. 

The plaintiff, in stating its causes of complaint, says that the de- 
fendant was, at thé several times stated, colleotor of customs and sur- 
veyor of this port, and that it was a carrier designated by the secre- 
tary of the treasury, and authorized to transport dutiable goods under 
and pursuant thereto ; that as such carrier, so authorized, it trans- 
ported dutiable goods from the port or ports at which they first ar- 
rived to this port, for which the several amounts alleged are due to 
it; and that said goods were, on their arrivai in this oity, placed in 
defendant's custodyand under bis control as collecter and surveyor; 
and that it duly notified him in writing of the existence of its lien 
thereon for transporting the same, as provided by said act. And the 
plaintiff then avers that it became and was defendant's duty to re- 
fuse to deliver said goods until the freight so due to it was paid, ; It 
then proceeds to charge that the said several consignées and owners 
of said goods paid to the défendant the several sums so due to it for 
freight, for its account and benefit, and then and thereupoii caused 
said goods to be delivered to the consignées without notice to the 
plaintiff, whereby its lien for such freight was lost. It then says that 
the défendant, though often requested, has not paid said sums. or 
either or any part of either of them.'but that the same and every part 
thereof, with interest thereupon from Septerhber 8, 1881, remains 
due and unpaid, for which itdemahdsjudgment. 

Thé défendant admits that he was surveyor and collecter of this 
port, as charged, and concèdes that the goods *efe carried by plain- 
tiff, placed in his custody and under his control, and delivered, with- 
out notice to plaintiff, to the consignées, as is alleged. But he dé- 
nies that he was notified in writing, or othérwise, of plaintiff' s lien 
for freight; or that' it became his duty not to deliver said goods until 
the freight due the plaintiff thereon 'was paid ; and he dénies that he 
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ever received for thé account or benefit of the plaintiff, the freight 
due for the ôarriage of said goods and saed for in this action. Suoh 
are the issues made by the pleadinga, and presented for your consid- 
ération and détermination. The respoQsibility, gentlemen, of ascer^ 
taining and deciding upon the facts, devolves on you. The com- 
plainant has adduced évidence to show that, upon the arrivai of the 
goods at this port, it made, or caused to be made, memoranda, de- 
scribing the goods so carried by it, the consigneeë for whom it was 
brought, the place from where shipped, and the amount due thereon 
for freight, and filed the same in defendant's public office with his 
recognized deputy. It then adduces évidence tending to establish 
that such memoranda was intended as a written notice of its lien for 
freight, and that by a long and uniform course of dealing between it 
and the defendant's office, the same was ïecognized, received, and 
accepted by defendant's said deputy as a sufficient notice, under the 
statute, of the existence of plaintiff's lien for freight and its claim 
therefor. It further appears in évidence, and the fact is not denied 
by the défendant, that in accordance with a oustom prevailing at the 
custom-offioe at this place for eight or ten years preceding the trans- 
actions involved herein, the consignées paid the freight due to the 
plaintiffs to defendant's deputy ; that such payments were exacted 
and required as a précèdent condition to the delivery of such goods, 
and that Ihe deputy accounted with and paid the same to the plain- 
tiff from time to time as the same was demanded. Such payments 
were made for the freight due plaintiff, and sued for herein, to de- 
fendant's said deputy, sometimes in money, but most generally in 
cheoks,including duties due to the government and freight due to the 
plaintiff, drawn by thé consignées in favor of défendant, or of the 
"coUector" or "surveyor" of the cnstoms of this port, which were 
indorsed by défendant, by his said deputy, in his officiai capacity, 
and collected in the usual course of business; and that, upon the 
receipt of such money or checks, as stated, in payment of duties and 
freights, the goods were, by the orders of said deputy and the acqui- 
escence of défendant, delivei:ed to the respective consignées; but 
that neither défendant nor his deputy has accounted with or paid to 
the plaintiff the amounts so collected for it, or any part thereof. 

Upon thèse facts the plaintiff contends that it was dealing with the 
défendant, the surveyor and colleetor of customs, through his author- 
ized deputy and agent, and that the amounts so paid to and accepted 
by said deputy were, and are, in law and in fact, a payment to and 
receipt by défendant, and that it is entitled to a recoVery therefor, as 
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for money had and received by défendant for its use. But if the 
jury shall find that the payments made to and received by the dep- 
uty were for any reason not payments to or receipt by défendant, 
and that the défendant is not liable therefor, then and in that event 
it insists that such receipt and acceptance of said payments by said 
deputy were nnauthorized by it, that said payments were invalid; 
and that the défendant, in violation of the duty imposed on him by 
the law, wrongfully delivered said goods before the payment of the 
amounts due it for freight were paid and without the seasonable no- 
tice to plaintiff of the deliveries to be made, whereby it lost its lien 
therefor, and that it is entitled to reçover from défendant the dam- 
ages resulting from and sustained by it in conséquence of defendant's 
failure to give the notice required by the statute. That is, the plain- 
tiff contends, that if it is not entitled to recover for money had and 
received, as already stated, then it can recover for the failure on the 
part of défendant to give the notice required by law of his inten- 
tion to deliver said goods, so that plaintiff could bave taken légal and 
proper steps to bave retained and enforeed its lien thereon, and in 
that way secured payment of the freight due it for their transporta- 
tion. 

Let us now consider thèse propositions separately, and in doing 
this, it will, I think, beat subserve the ends of justice to dispose of 
the last proposition first. 

The duty of défendant, under the statute, to give seasonable notice 
to the carrier before delivering goods to owners or consignées, cornes 
only when he bas been duly notified in writing by the carrier of 
the existence of a lien for freight; and the objeet of such notice 
is to enable the caririer to interpose, and assert, and enforce the 
lien as a means of securing payment of the freight, It- f ollows, if no 
suph notice 3,s pi*escribed by law bas been served on défendant, 
or if it bas, that the freight charged for the carriage of such goods 
bave been paid, the défendant was under no légal duty to notify the 
plaintiff. of his intention to deliver the goods to the consignées] and 
as lie. was under no obligation to give tlie notice, he is guilty of no 
officiai dereliction in not giving it, and liable to no damages for such 
alleged neglect. Hence,the plaintiff alleged that it had duly notified 
défendant, in accordance with the law, of the existence of its lien, 
and the défendant as obstinately dénies the allégation. This is the 
issue made by the pleading. But-upon the trial both agrée that 
:the ^emoranda hitherto mentioned aaid read in évidence were lodged 
by the plaintiff with defendant's deputy, at defendant's office, and 
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upo-n this concession the contfoversy takes a modified form, — the 
plaintiff contending that such memoranda -wexegood, sufl&oient notices, 
while the défendant insista they are not the notices required by law, 
and that consequently they do not, in connection with the statate, 
impose any légal duty whatever upon défendant. Whether thèse 
memoranda are or are not per se such a notice as is prescribed by 
the statute, is a question of law, to be decided by the court. This 
and other légal questions as to how far, if at ail, the défendant is lia- 
ble for the acts of his deputy, hâve been very fully discussed pro and 
con in the argument, and if a décision of them, or of aûy one or more 
of them, were directly or remotely necessary to a correct détermina- 
tion of this suit, the court would instruct you in relation thereto. 
But thèse several questions are not involved in this controversy. Our 
duty is to consider and try the case made by the plaintiff'a pétition. 
In order to authorize a reeovery against défendant for failing to 
give him the seasonable notice required by the stàtute, before delîver- 
ing the goods to the owners or consignées, there must be an aver- 
ment that the freights due it; and for which it had a lien, wère owing 
and unpaid; for if the freights had been paid, the plaintifl's lien 
thereon would be extinguished and défendant relieved of the statu- 
tory injunctioh to give the hoiice. Theré is no such âverment in the 
plaintiff's pétition in this case. On the contrary it distinctly avers 
that the cdnsignees did pay the freight to thè défendant; and, while it 
does not say in express terms that it authorized such paythentâ to be 
made,by demanding and suing for the same, as it has beendone.it rati- 
fies and confirms the payments, and claims that the tnoney wâs received 
for itsaccount and benefit, anddemands judgmént therefôir. This is 
in fact the gravamen of its complaint^the theory upon Which its suit 
rests. Upon thèse averments and the légal cohseqliënces dèducible 
therefrom', the court instructs you that we will hâve to try this case 
upon the hypothesis that the freight due from the consignées to the 
plaintiff, for the carriage of the goods in question, was paid béfore 
the goôds were delivered by défendant to the consignées; àhd that 
défendant was, therefore, under no légal duty to give plàîntiff ïiotice 
of his intention ■to'makè such deliveries. The plaihiitf \*^ilï rirtt be 
permitted, after averring paymeht of the freights, as it hàâ-dohe, to 
reeôver damages because défendant failed to give it notice of its 
intended deliveries. Por this reason there is no neceSsity Uf pass 
upon the question asto the légal sùfiQciency of the alleged notice from 
the plaintiff to the défendant, of the existence of its lien^,' ot fpr the 
court to express any opinion upoli the numerous questidùà thàt have 
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been made and discussed in regard to the estent of defendant's liabil- 
ity for the act of his deputy. The^e may ail be considered as elim- 
inated from the case. 

The vital question to be considered is one of fact to be decided by 
you, to-wit : Did the consignées, or any one or more of them, pay the 
freights due the plaintiff, or any part of it, to the défendant, for the 
aceount and benefit of the plaintiff? If such payments were made, 
the plaintiff is entitled to recover the amounts thereof , with interest, 
in this action, and you ought to so find. As it bas been aiready 
stated, the plaintiff does not contend that such payments were made 
to défendant personally. The contention is that the payments were 
made to his (defendant's) deputy, under such circnmstances as, in légal 
contemplation, makes them payments to the défendant. On the other 
hand, the défendant admits that the payments of the freights were 
made to and accepted by his deputy, and that the aame hâve not been 
accounted for or paid by the deputy to the plaintiff. But he dénies 
that he ever authorized hig deputy to act for him in the promises, 
and insists that he is not in law liable to the plaintiff for any part of the 
freight so collected by his subordinate. Thus the controversy is still 
further narrowed down to an inquiry as to whether the deputy, in the 
several transactions mentioned, acted by express or implied author- 
ity as defendant's agent in the matter, or under such oircumstances 
as would in law estop défendant from asserting the contrary. 

The court instructs you that the défendant, as collector and sur- 
veyor of tbis port, was under no légal duty to collect freights due to 
the plaidtiff . The law simply required hin, whôQ duly served with 
notice by the carrier of the existence of a lien upon the goods in bond 
for freight, to give the carrier seasonable notice, before delivering the 
goods in his custody and under his control to the owners or to the 
consignées, and imposed on him the duty to withhold delivery until 
satisfactory proof was furnished that freight had been paid. It was 
compétent for the parties by express contract or a tacit understand- 
ing, resulting from^ an established course of business, for the benefit 
and convenience of both parties, to agrée that a collector and sur- 
veyor might reçoive the freights due the carrier for aceount of the 
latter, and upon roceipt thereof to deliver the goods to the owners or 
consignées, and that such receipt of the freight by him should be in 
lieu of the notice which the law required him to give the carrier in 
the contingency prescribed by the statute; and it may be that such 
tacit or implied agreement existed between thèse parties in this case. 
This îs the, question for your détermination. The défendant was un- 
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der no officiai or légal obligàtibn to undertake to thus act for the 
plaintiff. If he did so hë was bût acting in his private capacity, and 
not in the discharge of any officiai daty. It not being an- officiai 
duty, his deputy could not thus act by reason sitnply of his offieiàl 
relation to his superior, and défendant would not be liable for such 
extra-oificial action unless he had in some way authorized his deputy 
so to act, or unless he has so acted as to estop him from denying that 
the deputy was, in the spécifie, matters cpmplained of, acting by his 
authority for him. 

This is the question of faot referred to you. The plaintiff has made 
no effort to prove any express authority from the défendant to his 
deputy to act as his agent in the collection of freights due to it. Bat 
it has proven that the deputy had been making such collections for 
several years prior to defeudant's induction into the offices of ool- 
lector and surveyor, in March, 1881, and continued to do so till his- 
dismission in September foUowing. It bas been said that such was 
the regular course of business in the office for 10 years, recognized 
and acquiesced in by the pilaintiïf and the importera. If défendant hâd 
knowledge of this custom, acquired from observation^ iiam the bùs-i j 
iness and bocks of his office, or throughother sourdeB^, ànd'àcquiesced 
therein and permitted the plaintiff to make its collections tfarohgh his 
deputy, in the belïef that hé ifà& acting for and as dôfendant's ageôt, 
or by his acts or déclarations represented or held him out:'as Sisî 
agent in the matter, thé plaintiff and défendant both understandidg 
and tacitly or otherwise agreeing that the freights due 'the plaintiff i 
shoùld be paid in this wày in lieu of the notice whioh the statute in: 
the contingency prescribed, réquirëd the défendant, as collecter, to ' 
give to the plaintiff, and which has been fulty explained, he would be 
lîàble to the plaintiff for ail suiis so paid to the deputy for the plain* : 
tiff's use, and claimed in its pétition, with interest, and you ought so 
to find. But if the deputy acted without authority from- défendant, 
and the défendant did not know of his said action, nor hold him oui. 
to the plaintiff as his agent, nor do or say anything tô mislead the ■ 
plaintiff or its offieers or agents, nor undertake or assumé to coUect. ■ 
plaintiff 's freight, he would not be liable to plaintiff's demands; andi- 
your verdict ought to be in his favor, It is fôr you to àscertain bow 
this fact is. I hâve not attemptêd to récite ail the évidence producedi 
and relied on by the respective parties, biitit is ail submitted- f or yonr' 
•considération. It is yôur dûty to give to it, and to each aad every 
part of it, just such weight as in your judgment ought to be given to 
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it, and being guided by the principles of law given you in thîs charge, 
work out your own conclusions and report the resuit, in the form of 
a verdict, to the court. 
Verdict for défendant. 



In re McKinnet, Bankrupt. 
[District Court, W. D. Pennsylvania, April, 1883.) 

1. Baîtkruptct— Trust Estatk— Lapse op Time as a Bam. 

Mère lapse of time will not bar a clalm against a trust estate, valid and in 
full life when the trust was created, so long as the estate k unadministered 
and the trust subsists. 

2. Samb— Statute op Limitations. 

The statute of limitations is no bar to proof in hankruptcy if it had not run 
agàinst the claim at the commencement of the proceedings in bankruptcy. 

In Bankruptcy. S«r exceptions to the register's report upon the 
claim of H. Oppenheinaer. 

Knoà é Rèed, for exceptants, 

Levi Bird Duff, contra, 

AoHESON, J. The adjudication în bankruptcy was on October 21, 
1872, upon a pétition filed September 28, 1872. The bankrupt's 
note bears date September 25, 1872, and was due 60 days thereafter. 
The tender of proof upon the note waa made December 29, 1879. 
The period of limitation under the Pennsylvania statute is six years. 
It thus appears that more than the statutory period had run after 
the adjudietion, and after the maturity of the note, before the proof 
of debt thereon was tendered. It is a Pennsylvania contract and the 
parties thereto réside in this state. Is the statute of limitations a 
bar to the proof? The exceptants contend that it is, and they rely 
upon the décision of Judge Deady, in Nicholas v. Murray, 5 Sawy. 
320, who held that the statute of limitations of the state where the 
debtor is adjudged a bankrupt continues to run, after adjudication, 
against creditors. But the contrary bas been determined, and I 
think with better reason, by Judge Hughes, in Re Eldridge, 12 N. B. 
E. 540, and by Judge Bradford, in Re Graves, 9 Fed. Eep. 816. 
The latter cases are in accord with the English rule that the issuing 
of a commission in bankruptcy créâtes a trust for creditors against 
which the statute of limitations does not run. Ex parte Ross, 4 Glyn 
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& J. 46, 330. A like rule has obtained in cases arising under the 
insolvent law and under voluntary assignments, and in the adminis- 
tration of the estâtes of decedents. Minot v. Thacker, 1 Me te. 348; 
WiUard v. Clarke, là. 435; West v. Creditors, 1 La. Ann. 365; 
Heckert's Appeal, 24, Pa. St. 482; McClintock's Appeal,.29 Pa. St. 
360; McGandless' Appeal, 61 Pa. St. 9, The underlying principle 
of thèse décisions is that mère lapse of time wilL not bar claims 
against the trust estate valid and in full life when the trust was 
created, so long as the estate is unadministered and the trust subsists. . 
The principle is perfectly sound, and there is no good reason why it 
should not prevail in cases under the bankrupt law. The statute:of. 
limitations, operating npon the remedy, bars an action at law, but 
it does not extinguish the debt, and is no obstacle to the creditor 
who seeks his share of the assets in the hands of the assignée, where 
such creditor had a provable debt when the bankruptcy proceedings 
commenced. It is very true that section 4984', Eev. St., prescribes 
that in the circuit court, Upon an appeal, the contested claim must 
be declared on and tried as in an action at law. And if, as assumed 
by the exceptants, the statute of limitations would be a good plea in 
bar to the déclaration in the circuit court, then undoubtedly it ought 
aiso to operate as a bar to the proof of debt. But the assnraption is 
unwarrantable, for the purpose of the issue and trial in the circuit 
court is not to obtain a judgment against the debtor, or the assignée 
personally, but to détermine whether the creditor has a provable debt, 
and the amount thereof. 

And now, April 4, 1883, the exceptions to the register'a report are 
overruled, and the report is conûrmed absolutely. 



In re Schneider.* 
{Vîatriet Court, E. D. New York. March 24, 1883.) 

Bankruptcy— AssiGNBB's Charges. 

A former assignée of a bankrupt has not a prior claim for liis compensation 
to that of a subséquent assignée in whose hands there are not sufficieut fuuds 
to pay the charges of both. 

Semble, that in tiiat case the amount should be divided pro rata between the 
two assignées. 

•Eeported by R. D. & Wyllye Benedict. 

v.lo,no.l2— 58 



In Bankruptcy. 

Âbbett é Fuller, for the motion. . 

Henry J. Darby, for the assignée. 

Bbnediot, J. This is an application for an order direoting the 
présent assignée of the above-named bankrupt to pay out of the 
funds in his hands the sum heretofore found due a former assignée, 
on being discharged from hia trust. It is évident that there has 
been no violation of the order of February 28, 1882, and so themov- 
ing party concèdes. The only question, therefore, is whether the 
petitioner is at this time entitled to be paid the sum heretofore deter- 
mined to be his proper compensation. 

If the claim of the petitioner were entitled to priority of payment 
over the claim of the présent assignée for his compensation, inas- 
much as there are funds in the hands of the présent assignée suffi- 
cient to pay the petitioner, there would be no reason for deferring 
fais pajmient. But it is not seen that any such right of priority ex- 
ists. The account of the assignée shows that the funds in bis hands 
are not sufficieut to pay his own proper charges and also those of 
the former assignée. If there was no Ukelihood of any additions to 
the fund, it would seem proper now to divide the amount pro rata 
between the two assignées; but as the papers show a probability that 
sufficient money will shortly be realized by the- présent assignée to 
enable him to pay both claims ia full, it is hardly worth while to 
makè a division at the présent time. The présent motion is there- 
fore denied, without préjudice to another motion, and without pré- 
judice to the claim of the petitioner. 



Mabsh p. Nichols and otbers.* 

{Œreuit Court, E. D. Mic/àgan. llarch 6, 1883.) 

1. Patents fob iNvasTioNS — Validitt — OmssioN of BionATtruB ov Sbcbs- 

TAKY OF INTEUIOB. / 

A valid patent must be signed by the commissioner of patents and the secre- 
tary of the interior. If signed by the commissioner and not hy the secretary, 
the patent is a nullity, though the omission be accidentai. 
Î5, Samk — Recoud of Pa'PKNt-Ofpice. 

In .such case the patent cannot bo su-stained by the production of the record 
of the patent-office showing a complète patent, since a peiiect rocord of anim- 
perfect patent cannot prove the giaat. 

•See 7 Sup. Ct. Rep. 704. 
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3, SicME — Accidents — Amestdment. 

A patent accidentally issued without the signature of the secretary of the in- 
terior cannot be amended in that particular by his succea8or in ofiBoe. Nor 
does it make any différence tliat the same person was "acting" secretary of 
the interior under both administrations, and signed the patent in that capacity. 

In Equity. 

This was a bill in equity to recover damages for the infringement 
of patent No. 236,052, issued to Elon A. Marsh, for an improvement 
in steam-engine valve gear. The only défense made upon the hear- 
ing was that there was no such patent in existence at the time the 
bill was filed. 

Complainants produced at the hearing a patent marked Exhibit 
A, bearing date Deçember 28, 1880, and purporting to be signed by 
"A. Bell, Acting Secretary of the Interior," and "E. M. Marble, Com- 
missioner of Patents." The f urther évidence consisted of a stipula- 
tion to the foUowing effect: "That the patent, Exhibit A, was re- 
ceived from the patent-office by complainants, on or about January 
2, 1881, in ail respects in the same condition as it now is, save the 
words "A. Bell" were not thereon where they now appear, and that 
the signature oî E. M. Marble, eommissioner of patents, and the 
seal of the patent-office are genuine; that neith^r complainants nor 
their counsel had knowledge of the omission of the signature of the 
secretary of the interior to said patent, and suçposed it to be regu- 
lar in ail respects, having never had their attention called to the 
sàme until after the commehcément of this suit, and on or about 
February 12, 1882; that said Exhibit A was, on or about the sev- 
enteenth of February, 1882, sent by their soliciter to the patent- 
office, accompanied by a request from complainants to bave the mis- 
take corrected; that said exhibit was, on or about the twenty-fourth 
day of February, 1882, returned to their soliciter, signed "A. Bell, 
Acting Secretary of the Interior," and with iio bther or further change 
thereof , " There was also admitted in évidence a letter from the eom- 
missioner of patents, of date Âpril 28, 1882, stating that the appli- 
cation for the patent was duly made and granted, and the fées paid; 
that the case was placed in the weekly issue of patents of Deçember 
25, 1880, and duly entered in the alphabetical listof patentées; that 
the spécifications and drawings were duly printed and published, the 
patent regularly prepared and presented to the eommissioner of pat- 
ents and the acting secretary of the interior for signature; that the 
said letters patent, supposed to be complète in every respect, were 
mailed to the patentées; that the patent wçis returned to the office. 
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February 23, 1882, and attention called to the fact that the signa- 
ture of Mr. Bell, who signed the patents issued December 28, 1880, 
as acting secretary of the interior, had been omitted. They were 
presented to Mr. Bell, who affixed his signature to the letters patent, 
which were returned to the patentee's solieitor, and that the omis- 
sion of the signature was purely accidentai, and probably resulted 
from their being inadvertently laid aside, or withdrawn from before 
the acting secretary while he was in the act of signing. 

R. A. Parker, for plaintiff. 

George Harding and Alfred Bussell, for défendants. 

Bkown, J. Section 4883 of the Eevised Statutes requires ail pat- 
ents to be issued in the name of the United States, under the seal of 
the patent-office, and signed by the secretary of the interior, and 
countersigned by the commissioner of patents. The patent in this 
case was regularly issued the twenty-eighth of December, 1880, ex- 
cëpt that it was not signed by the secretary of the interior. Without 
thiè signature it was not merely a defective instrument; it was 
whoUy void. The statute bas required the patent to be attested by 
certain signatures, and the omission of one is as fatal as the omis- 
sion of both. A similar omission was held fatal to a land patent in 
McGarrahan v. Mining Co. 96 U. S. 316, and to a mortgage in Good- 
nutn T. Randall, 44 Conn. 321. In the former case Mr. Chiêf Justice 
Waite, in delivering the opinion of the court, said : 

"Each and every one of the intégral parts of the exécution is esséntial to the 
perfection of the patent. They are of equal importance under the law, and 
one cannot be dispensed with more than anotlier. Neither is directory, but 
ail are mandatory. Thè question is not what, in the absence of statutory reg- 
ulationSj would constitùte a valid grant, but what the statute requires; not 
what other statutes may prescribe, but what this does. Neither the signing 
nor the sealiiig nor the countersigning can be omitted, any more than the 
signing or the gealing or the acknowledgment by a grantor, or the attestation 
by witnesses, when by statute such forms are prescribed for the due exécu- 
tion of deeds by private parties for the conveyance of land. It has never been 
doubted that in such cases the omissipu of any statutory requirements inval- 
idâtes the deed." 

This case also disposes of the further point made by the complain- 
ants that the patent is but évidence of the grant, and that the com- 
plainant may resort to the records of the patent-office to prove his 
title. But if the instrument as it existed on the day it bears date 
was not entitled to record, (as it would not be if not signed,) the 
record is of no force. It is merely prima fade évidence, and liable 
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to be rebutted by proof that no patent was actuaUj- signed. Upon 
tliis point the chief justice observed : 

"It is said that the record o£ the paper is évidence of the fact tbat the re- 
corder recognized its completeness, and is équivalent to its counter-signature. 
The law is not satisfled with the simple récognition of the validity of a pat- 
ent by an officer of the government. To be valid, a patent must be actually 
executed. * * * 

" A perfect record of a perfect patent proves the grant; but a perfect record 
of an imperf ect patent, or an imperfect record of a perfect patent, has no such 
effect. In such a case, if a perfect patent has in fact issued, it must be proved 
in some other way than by the record. It is undoubtedly true that when a 
rlght to a patent is complète, and the last formalities of the law in respect to 
its exécution and issue hâve been complied with by the offlcers of the govern- 
ment charged with that duty, the record will be treated as presumptive évi- 
dence of its delivery to and acceptance by the grantee. But until the patent 
is complète it 'cannot be properly recorded, and, consequently, an incomplète 
record raises no such presumption." 

The only remaining question is, what effect shall be given to the 
signature of Mr. Bell affixed to this patent in February, 1882, af ter 
the commencement of this suit? It appeàrs that when the patent 
was put in évidence before the examiner the mistake was diseovered, 
when the soliciter for complainant withdrew the paper, sent it to 
Washington, whence it was returned with the signature of Mr. Bell, 
as acting secretary of the interior, affixed. It was claimed tbat this 
might be treated as an amendment of the patent, and the opinion of 
Ghief Justice Marshall in Grant v. Raymond, 6 Pet. 231, was oited 
to show that there existed an implied power in. the varions depart- 
ments of government to correct errors and supply omissions occur- 
ring through inadvertence or mistake. It was held in that case that 
a patent might be surrendered when it oontained a defect which 
arose from inadvertence or mistake, and without any fraud or mis- 
conduct on the part of the patentée ; and that the secretary of state 
had authority to accept such sarrender and cancel the record of the 
patent, and to issue a new patent- for the unexpired part of the 14 
years granted under the old patent. Provision was afterwards 
made by statute for such reissues. The décision, however, does not 
cover a case of a void patent, where the amendment is not simply 
Ihe correction of an error, but the création of agrant. If the patent 
had been valid when first issued, I should bave little hésitation in 
holding that a mère mistake in the name of the patentée^ or other 
similar error, might be corrected. This was done in Béll v. Hearne, 
VJ How. 252, in which a land patent issued in the name of James 
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Bell wag surrendered, and a new patent issued to John Bell, upon 
évidence that he had paid the purchase money, and was in fact en- 
titled to the patent, although in the mean time the land had been 
levied upon and sold under an exécution against James Bell. 

Again, the amendment, to be of any avail to the complainant hère, 
must relate back to the date of the patent. As a gênerai rule, it is 
true that an amendment relates back to the time the original plead- 
ing is filed; but there is an exception, almost equally well recog- 
nizèd, of cases where intervening rights hâve accrued, or the statute 
of limitations has become a bar. Thus, while a déclaration may be 
amended, so far as it relates to the original cause of action, as of the 
date when it was filed, a new cause of action cannot be added where the 
time for bringing suit upon the same has expired since the filing of 
the original déclaration. As against third persons, too, the amend- 
ment takes effect from the time when it is actually made. I know of 
no case holding that a grantor may sign a deed nunc pro tune so as to 
makea third person a trespassër who was not actually so at the date of 
the deed. This is substantially what is attempted in this case. But 
there isanother serions difficulty in the way of recognizing this signature 
as made in December, 1880. At this time Mr. Cari Schurz was secre- 
ary of the interior, but at the time the patent was actually signed he 
had been succeeded by Mr. Kirkwood. Now it is clear that Mr. Schurz 
could give no légal validity to his signature after he lef t the office, nor 
could Mr. Kirkwood affix his name to papers as of a date prier to his tak- 
ing office. Thedateand the tenure of office must correspond. We are 
inf ormed by the record that Mr. Bell was acting secretary of the interior 
during the administration of Mr. Schurz as well as of Mr. Kirkwood, 
but this fact does not relieve the complainants of their difficulty. The 
acting secretary of the interior stands simply in place of the permanent 
incumbent of the office, and has no greater powers than thelatter. Now 
in 1880 Mr. Bell was acting for and in place of Mr. Schurz, while in 
1882 he was performing the same functions for Mr. Kirkwood. As 
assistant secretary of the interior he filis a permanent though subor- 
dinate office recognized by law, but with no authority to sign patents. 
As acting secretary, he occupiea temporarily the position of secretary, 
and can act only for a person then in office. His acts hâve no more 
force than those of any other agent in respect to his principal. 

Whether this patent can be held valid from the time it was actually 
signed by Mr. Bell in February, 1882, we are not called upon to 
décide. Section 4885 déclares that "every patent shall bear date as 
of a day not later than six months from the time at which it was 
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passed and allowed, and notice thereof was sent to the applicant or 
his agent; and if the final fee is not paid within that period the pat- 
ent shall be withheld." It is possible that this provision was inserted 
simply for thepurposeof securing payment of the final fee; butupon 
this point I express no opinion. This is undoubtedly a very hard 
case for the patentée. He bas apparently invented a valuable 
improvement; he bas satisfied the patent-oiEce of his right to a 
monopoly for 17 years ; he bas complied with Ji,ll thè preliminary cofl- 
ditions, bas paid his fées, and has received what he supposed to be à ' 
valid patent. By an oversight of the department, however, he has 
lost bis exclasive right to manufacture and sell his invention. Biit . 
the case seems to be beyond the reach of the indicial power. I find. 
myself unable to hold that this patent Was valid at the time the suit 
was commenced, without disregatâîug well-established principles of 
law. 
A deoree will be entered dismissing the bill. 



Shab? r* BiESBNEB and otbers.* 

{(Xreuii Court, 8. B. Nev) York. March 14, 1883.) 

Patents fos iNVENTiosa— Hydrocabboh Btovbs. 

Where défendants' combination lacks essential éléments of the plaintUTi 
invention, the bill for an infringement will be dlsmissed. ' 

In Equity. 

Arthur v. Briesen, for plaîntiflF. 
, Benj. F. Lee, for défendants. 

Shipman, J. This is a bill in equity to réstraîn the défendants 
■from the alleged infringement of letters patent, now owned by the 
plaintiff, which were issued on May 16, 1876, to Abner B. Hutchins, 
for an improvement in hydrocarbon stoves. The invention is said 
in the spécification to consist of the foHowing devices: "The vessel 
or chamber containing the oil or hydrocarbon is submerged in water, 
so as to always keep the said oil vessel or chamber cool, and thereby 
f ree from explosion or other accident. The water vessel ia covered 
with a perforated métal plate, which forms the base of the hot^ 
air cylinder, on the top of which the oulinary or other vessels to be 
heateiî are to be placed. Vertical tubes or flues are placed in the 
.bot-air cylinder in such positions as to act as chimneys for the 

•Afflrmed. See 7 Sup. Ct. Rep. 417. 
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burners. Mica Windows are placed in the aides of thèse Hues' so as 
to enable the operator to watch the fiâmes. The method of construc- 
tion of so much of the stove as is material to this case is described 
in the spécification as foUows : 

" The base of the stove consists of a vessel, A, resting for convenience on 
short legs, a. This vessel is intended to contain water, and bas a top plate, 
A', which is preferably made of cast métal, and strong enough to support ail 
the parts of the stove which are above it. This plate, A', is annular in form 
if the stove is of gênerai cylindrieal construction, (which is préférable to other 
forms,) the central opening in the said plate being nearly equal in area to the 
sectional area of the hot-air cylinder. G, which resta upon it. Concentrically 
arranged around this central opening is a séries of preforations, a', through 
which atmospheric air passes down into the top part of the vessel, A, 
and thenee up through the hot-air cylinder and its chiraneys. * * * ^jjq 
hot-air cylinder, 0, ig preferably built of sheet-metal, and is hinged to its hase- 
plate, A', by thl0 hinge, c, at the back side of the stove, so as to permit the 
top parts of the stove to be tipped back out of the way of trimming the wick, 
or for other purposes." 

The first claim, and the only one which is said to hâve beea in- 
fringed, is as follows : 

" The water vessel, A, with its perforated top plate, A , and hot-air cylin- 
der, C, hinged at c tô plate A', and top perforated plate, L, ail arranged and 
connected together substantially as and for the purpose set forth." 

The perforated plate, A', and the hinge at c to plate, A' are the im- 
portant features of this combination. 

In the défendants' stove the cylinder rests upon three struts, which 
extend from the base-ring of the cylinder to the wall of the water 
chamber, so that the weight of the cylinder and the utensils which 
may be placed upon it is thrown against the wall instead of upon the 
bottom of the water chamber. The cylinder is hinged to its base-ring. 
The contention of the défendants is that they make their stove in ae- 
cordanee with the construction shown or pointed out in the Canadian 
letters patent of May 15, 1873, to James Henry Thorp, as assignée of 
Tohn A. Frey, for "The Summer Queen Improved Coal-oil Stove," and 
as such stoves were made in New York in 1873 by Mr. Frey, the in- 
ventor. Whatever may be said by the plaintiff in regard to Frey's 
hinging his cylinder upon the base-ring, I think that it will not be 
denied that he used the défendants' three struts before 1873. It is suf- 
ficient for the purpose of this case to say that the three struts are not the 
plaintiff's perforated base-plate. A". The object of this perforated plate 
was to perform a peculiar and material function in addition to that 
of supporting the cylinder, and which was to admit air through the 
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perforations to the flame in a certain way, viz., by passing "down 
into the top part of the vessel, A, and thence up through the hot-air 
cylinder and its chimnejs." The défendants' struts do not perform 
the office which required perforations and a plate. 

Itis not neoessary to detemaine whether the location of the défend- 
ants' hinge was described in the Canadian patent with sitch acouracy 
as to show to the public how or where it was to be placed, or whether 
it was a mère vague suggestion of what might be done, or whether, 
as is claimed by the défendants, the hinging to the base-ring in the 
manner now used was in fact adopted and was in public use in the 
city of New York in 1873, because the défendants' structure does not 
contain the perforated plate, A', of the patented combination. 

Let the bill be dismissed. 



The Pegasus. 

{District Court, D. Conneetieut. March 81, 1883.) 

Cox-MsioN— Danger Bignals — Dutt to Rbpeat. 

Where a tug and her tow were meeting a steamer about head on, and the 
captain of the tiig saw the approaching steamer and hlew two whistles to 
indicate his intention to go to the left, but the signal was not answered by the 
steamer, it was his duty not to go forward upon his proposed course without 
either renewing his whistles or making an effort to get out of the way of the 
steamer, when he had good reason to know that it was a steam-boat which 
was upon her regular route, and was taking the ordinary way to make her 
usual landing. 

In Admiralty. 

Franklin A. Wïlcox, for libelant. 

William S. Macfarlane, for claimants. 

Shipman, J. This is a libel in rem to recover damages for a collis- 
ion. About half past 10 o'clock on the evening of July 21, 1882, 
the steam-tug H. B. Whipple left the long dock at Jersey City, hav- 
ing in tow the barge Allendale, fastened to her starboard side, and 
bound for pier 8, East river. The tug and barge were owned by the 
libelant. The night was dark and lights were easily seen. The tide 
was running flood. The tug and tow had ail their régulation lights 
properly set and brightly burning. The course of tug and tow, be- 
fore and at the time of passing pier 1, on the North river, was about 
S., and their speed was about three knots an hour. As the vessels 
passed pier 1, and were about 100 yards out in the river from the 
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line of the outer ends of the piers on the New York side, the officers 
of the tug and tow saw an approachîng steam-boat, which proved to 
be the Pegasus and owned by the claimants, about abreast of Castle 
William, and saw both her colored lights, and that she was approach- 
ing about head and head. This steam-boat waa one of seven boats 
of about the same size which, during the summer of 1882, made régu- 
lai dàily trips from Twenty-third atreet, New York city, to pier 1, 
North i river, thence toConey island, and thence returning, stopping 
at pier 1. A boat left Coney island and also Twenty-third street 
evèry half hour during the day and evening, till about 10 o'clock, with 
the exception of two trips, which were three-quarters of an hour apart. 
Thèse boats were well known by means of the electric lights which 
they carried and which were a distinctive feature, and their;general 
route and method of approaching pier 1 were well known to the navi- 
gators about New York harbor. Three or four times a week one of 
thèse boats went off thia regular route to take an excursion party to 
Coney island from some other point, and in two instances during that 
Bummer one of the boats had taken an excursion party from the East 
river. The captain bf'ihé Whipple had good reason to knowthat the 
approaching steam-boat was an "iron steam-boat," and to believe that 
she was-going to pier 1. 

As the Pegasus paased Castle William the Whipple lost her green 
light and saw only her red or port light. The Whipple and her tow 
commenced at this time to swing under her starboad wheel so as to 
enter the East river, and' blew two whistles to tell the Pegasus that 
she was bouhd to the East river aïîd was going to keep to port. Thèse 
whistles were not heard and therefore were not answered by the Pe- 
gasus. The Whipple blew no more whistles. The Pegasus,. as was 
the uniform custom of the iron steam-boats in making their landing 
at the south side of pier 1 upon a flood-tide, sheered after passing 
Castle William, ao tbat her course was about N. E., and so 
continued till she was between an eighth and a fourth of a mile from 
pier 1. At thiS point the captain of the Pegasus blew one whistle for 
the landing, and slowed his boat to four or five miles an hour, put his 
helm to starboard, and swung to the westward. This was the usual 
and proper course of navigation in order to land on the south side of 
the pier. The Pegasus struck the barge on her starboard bow when 
she was about 300 yards S. W. of the upper or private bath-house on 
the battëry. The barge was seriously damaged by the blow. The 
Pegasus did not see the lights of the tug or tow, although they were 
properly burning. There was a lookout on the steamer, and her offi- 
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cers in the pilot-house were also on the watcH, I cannot tell why 
the two vertical white lights on the flag-stafE of the tug, and the barge 
lights -were not visible. The PegasuB saw the lights on the steamer 
Maryland, whioh was behind the Whipple. The Whipple's red and 
green lights were not seen, beoause they were hidden from the Pegasus 
by the bargey which was higher and longer than the tug, and whose 
bow was beyond the tug' s bow. The distance from the water to the 
upper deck of the AUendale is 12 or 14 feet, aocording as; she is, 
ioaded or light. It is 8 feet from ihe upper deck of the AUendale 
to the pilot-house. It is 19 feet and 8 inches from the top of the 
pilot-house of the Whipple, where the signal lights were, to the 
water. From some cause not attributable to the electric lights of the 
Pegasus, and without fault or négligence on the part of her officers, 
they did not see the Whipple or the AUendale until they saw a dark 
object about 100 yards away, bearing about one point on their port 
bow. The captain of the Pegasus ported in order to throw his bow 
clear, ànd then reversed to throw his stern out. The Whipple stopped 
and backed. The action of her captain is oriticised, and it is said 
that if he had ported hard he would bave avoided the collision. 
There was no négligence on the part of either captain at this time. 

There seems to bave been a mutual inability on the part of each 
beat to hear the whistles of the other. The Pegasus did not hear 
the two whistles of the Whipple, neither did the latter hear the one 
whistle of the former. The Maryland heard the Pegasus' whistle 
and answered it. The theory of the Whipple is that as she was 
turning to go into the East river she had good reason to suppose that 
the Pegasus was turning also for the same purpose; that the Whipple 
gave two whistles to indicate that she was going to keep to the left, 
and she rightfuUy supposed, especially as no answer was given to 
the whistles, that the Pegasus was also going up the East river on a 
parallel course, when, suddenly, she sheered to the westward, and, 
without warning, struck the barge. 

It is manifest that if the Pegasus had seen, or ought to hâve seen, 
the lights of the tug and barge, her management was négligent and 
she was in fault. I bave already said that I do not find her blame- 
worthy in not seeing thèse lights. On the other hand, I think 
that the captain of the Whipple, who was on the deck of the barge 
and was watching the Pegasus aU the way from Castle William, 
had good reason to know that she was probably trying to land 
at pier 1, and that, having good reason to know this, although she 
seemed to him to be willful in not answering his whistles, it waa his 
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duty not to go forward upon his course withont either renewing hia 
whistles or making an effort to get out of her way. There was will- 
fulness on the part of the Whipple's captain in neglecting to whistle 
again or to avoid the steamer, when he had good reason to know 
that she was an "iron steam-boat," and was probably going to pier 
1, and was taking the ordinary way to make her landing. 

I do not find that the collision was the resuit of négligence on the 
part of the Pegasus, and therefore the libel is dismissed. 



The E. Luokenback.* 
{Diêtrict Court, E. D. New York. February 1, 1883.) 

TUG WITH DbEDGB in ToW— NBGIiTQKNCB IN StABTING SUDDBNLY. 

A tug was conducting a tow from New London to Fall liiver at niglit. The 
tow consiated of a dredge with square ends, attached to the tug by a single 
hawser with a bridle, and nine aubstantially-empty scows tnwed by two haw- 
sers attached to corner posts at the rear end of the dredge. As the tow ap- 
proached Point Judith the hawser from tlie tug parted and was roplaced by 
two hawsers, the tug stopping for the purpose. When thuy were out the tug 
started again ; shortly after, the dredge's port rear corner post pulled out 
and the dredge sank. Her owner flled a libel against the tug to recover her 
los3. Held, upon ali the évidence, that the tearing out of the corner post of 
the dredge was not to be attributed to a defective construction of the dredge, 
but that the tearing out of tho posl and the sinking of the dredge were the re- 
suit of want of due care, on the part of the tug, in starting iip again with a 
sudden jerk, after the hawsers were got out, and thero must therefore be a 
decree for libelant, and order of référence. 

In Admiralty. 

Goodrich, Deadtj é Platt, for libelant. 

Butler, Stillman é Huhhard, for claimant. 

Benedict, J. This is an action to recover for the sinking of a 
dredge called the Brooklyn while on a voyage from New London to 
Pall Eiver in tow of the tug E. Luckenback. The accident occurred 
in the night-tiiae,when the tug with her tow was approaching Point 
Judith from the westward. The sea at the time, according to the 
assertion of the libelant, was heavy and dangerous; according to the 
assertion of the claimant, smooth. The tow consisted of this dredge 
attached to the tug by a single hawser with a bridle. Behind the 
dredge were nine scows substantially empty, towed by two hawsers 
attached to the dredge. The dredge had square ends. The rear 

*Heported by R. D. & AVyllys Benedict. 
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end, as she was being towed, was oonstraoted with a corner post at 
each corner, strengthened by knees, and to which the side and end 
planking was spiked. The top of each of thèse posts constituted a 
timber head, constructed for the purpose of being used to make Unes 
fast thereto. On this occasion the two hawsers by which the empty 
soows were being towed were made fast, one to each of thèse corner 
posts of the dredge. "The scows," to quote the words of the captain . 
of the Luckenback, (p. 345,) "were very light, and it was a small 
digger, and it didn't take a great deal to pull them along." The 
dredge and scows had been towed from New York to New Londoii by 
the tug Cyclops. She breaking down, the E. Luckenback went to 
New London and took her place. The Luckenback started with the 
tow from New London in the moming, passed through Pisher's Isl- 
and Sound and ont into the Atlantic by Watch hill, on her way 
around Point Judith. As she approached Point Judith, the hawser 
running from the tug to the dredge par'ted. It was replaced by two 
hawsers, the tug stopping for that purpose. Until the two lines were 
out the tug was worked under one bell ; wheii the two lines were out 
and taut she was started again. Shortly after there came an alarm 
from the dredge, and in a very few moments the dredge went to the 
bottom and was totally lost. The immédiate cause of the sinking of 
the dredge was that the port-corner post, to which one of the haw- 
sers from the scows was attaohed, puUed out. The question there- 
fore arises as to the cause of the pulling out of this corner post, for 
if négligence in the management of the tug was the cause, the liabil- 
ity of the tug foUows, of course. On the part of the libelant it is 
contended that the corner post of the dredge was pulled out by négli- 
gent management of the tug, in that a savage jerk was giveu the 
dredge by the tug when she started up after the two hawsers were 
made fast. On the part of the claimant it is contended that no jerk 
was given to the dredge, and that inhérent weakness in the dredge 
was the cause of the pulling out of the corner post. Upon this issue 
my opinion is with the libelant. Some of the reasons for this con- 
clusion will be briefly stated. 

In the flrst place, attention is called to the fact that the time when 
the corner post was started from its fastenings is indicated by the 
crash proved to hâve been heard .by several on the dredge, and not 
by the cries of alarm made and whistles blown at the time when 
the corner post was discoverèd to bave gone out entirely. Thèse 
cries and whistles — being the first notice to those on board the tug 
of any difficulty — Were subséquent to the crash which, before that, 
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had so alarmed ihose on the dredge as to cause an esamination of 
the hold to be made with a light. Whether the crashing was cauaed 
by the giving way of the boita and knees of the corner post itself, or 
by the giving way of some adjacent parts, is not disclosed by the tes- 
timony; but there is no room for a reasonable doubt that the break- 
ing of what broke when the ârst crash was heard was the beginning 
of the fracture which ended in the going out of the corner post. The 
inquiry, therefore, is limited to asoertaining the cause of the break- 
ing of the dredge, whioh was announced to those on the dredge by 
the loud crash. Proof of the cause of this breaking is found in the 
testiraony as to the time when it oceurred, and the behavior of the 
dredge at that time. Two witnesses from the dredge, who are un- 
contradicted, testify that the crash on the dredge and the starting 
up of the tug were simultaneous ; and it is also proved by witnesses, 
likewise uncontradioted, that at the same time a savage jerk was felt 
on the dredge. This is direct évidence from witnesses who bave no 
interest in this controversy, and are not defending themselves against 
a charge of négligence on their part, and who speak as to what oc- 
eurred on their own vessel. The facts so proved by thèse persons 
afford satisfactory ground for the inference that the cause of the 
breaking of the dredge was the action of the tug in starting up after 
the two hawsers were put out. Indeed, if the statement of the an- 
swer that the sea was smooth be taken as true, no other conclusion 
is possible, inasmuch as the testimony fails to show any other cause 
than the action of the tug for the breaking of the dredge at that 
time. But the master, pilot, engineer, and second engineer of the 
tug say that no jerk was given the dredge, and that the tug waa 
started up easily and with great care. The weight to be given to thia 
testimony from the tug is seriously impaired by the considération 
that the pecuniary interest of the master is involved in the inquiry, 
and also by some other facts stated by the same witnesses to which 
attention will now be called. 

The master of the tug was on her upper-deck aft, at the bell-pull, 
while the two hawsers were being got out, after the parting of the 
single line. The tug was stopped, and then worked under one bell until 
the hawsers were out and tant, then the master, as he says, rang 
from aft the bell to hook her up. "When this signal was given the en- 
gineer was leaning out the door of the engine-room, by the throttle. 
The natural thing for the engineer to do when he heard the bell was 
to obey the order, and, if he did obey, the testimony from the dredge 
as to the jerk then felt is confirmed. But the engineer says he did 
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not obey the bell. The reason he assigna for notaobéying is that be- 
fore he had time to obey the bell the order was modified by a verbal 
order from the master, who came over the engiue-room to give it. 
The master says that immediately upon pulling the bell he went for- 
ward, stamped three times on the deck and called to the engineer, 
"Don't open her too fast>" If this verbal order was given as soon 
after the ringing of the bell as the master would hâve us understand, 
stilll doubt it% sufficiency as a reason for the engineer's not having 
obeyed the bell. It.seemsjto, nie that the bell would bave been 
obeyed before the order could be;givMi at the èngine-room; and if it 
was ;80,obeyed, not only is the évidence from the dredge as to the jerk 
confirmed, but the action of the master in going tQ the engineer and 
cal^ing, "Don't open ier tpo fast," is explajned. The te'stimony af- 
fords no other explanation of the master 's; action. • . 

Again, the second engineer of the tug was tending one of the haw- 
sers as they were put out, and heard the bell when. ruug by the mas- 
ter. He says that he then ran to the engine-room door to tell the 
engineer to open ^er easyj that he started to run while the captain 
was calling to the.engineer^ and<that the reason he ran was to make 
it doubly sure. From this; testimony it is i9,pp£i.rent that after the 
çs.ptain rang the beU something oceurred that icaused the second 
engjneer to think it aU-important that the engine should go easy, and 
made him run.with speed to the engine-room to see that the engine 
was BO handled. If the engineer, standing near the throttle, had 
opened the engine wide as soon as he got the bell to that effect, the 
action of the second engineer in running to.the engine-room is ac- 
counted for, and the testimony of those on the dredge as to the jerk 
is again confirmed. No other reason for . the action of the second 
engineer is disclosed by the testimony. Some significance may 
also be attached to the circumstance that the pilot of the tug, who 
says that he was within hearing of the bell, is very positive that the 
bell was "not run g. But the bell was rung in his hearing; and his 
testimony to the contrary is suggestive of a belief on his part that 
the ringing of the bell and an easy opening of the engine are not 
consistent. In this testimony from the tug I find, therefore, impor- 
tant confirmation of the testinjony from the dredge, that a jerk was 
given the dredge by the tug at the time the dredge was broken. 

The conclusion that the breaking of the dredge was caused by a 
jerk given by the tug is fortified by the testimony respecting the 
strength of the corner post of the dredge, and the method of its con- 
struction. Tlie tûstimony on this point shows the corner post to bave 
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been sufficiently strong for thé purpose to which it was applied on 
this occasion. It was undoubtedly a strong construction. Up to the 
time of the tug's starting up it gave no signs of weakness, and caased 
no uneasiness to those on board the dredge whose lives depended upon 
its BufQciency to withstand the strain of the scows attached thereto. 
The weight of the évidence respeoting the construction of the dredge, 
as I find it to be, is therefore adverse to the contention of the claim- 
ant — that the tearing out of the corner post should be attributed to a 
defective construction of the dredge, and confirmatory of the conten- 
tion of the libelant, that it was caused by a want of due care ou the 
part of the tug in starting up after the hawsers were got out. If 
further évidence of the sufficiency of the corner post be required, it is 
found in the fact that it endured the strain of very heavy seas for 
hours prior to the accident without showing signs of giving way ; for, 
although the answer asserts that the sea was smooth, the testimony 
proves beyond conti-oversy that after the tow passed Watch Hill a 
very heavy sea was encountered. There is much testimony to show 
that this sea was dangerous and unût for the towing of snob craft, 
and there is also much testimony to show that it was not dangerous, 
but safe. Whether a way could be found to reooncile the testimony 
upon this point I do not take time to ascertain. It is sufficient for 
the view I take of the case to find that the sea was suflSciently heavj 
to put the strength of the dredge to the proof, and demonstrate its 
ability to endure any strain to which it could be properly subjected 
on the occasion in question. 

I rest my décision of this case, then, upon the conclusion that the 
sinking of the dredge was the resuit of the want of due care on the 
part of those in charge of the tug in starting her up after the two 
hawsers had been put out. So viewing the case, it is unnecessary to 
express my opinion in regard to the other points so ably discussed by 
the respective advocates. The decree must be for the libelant, with 
an order of référence to ascertain the amount. 
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